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PREFACE. 


Since the publication of the cif^hth edition of the following M'ovl>, 
several acts of parliament have expired, or been repealed, and others 
passed, which have occasioned considerable alterations in tlie practice' 
of the different courts. Some new rules of court have also been 
made, during that period, and upwards of eight hundred cases j)ub- 
lishcd, on practical subjects. 

The restrictions on cash payments under the Bank acts Imving 
finally ceased, it is no longer necessary to negative a tender of the 
debt in bank notes, in an affidavit to hold to bail. The alien acts having- 
expired, aliens are now' no longer privileged from arrest. I’lie sta-, 
tute 51 Geo. III. c. 124. having also been suffered to expire, an act 
was made in the last session of parliament *, to prevent arrests upon 
mesne process, where the debt or cause of action is under twenty 
pounds; and to regulate the practice of arrests. By this act, no 
person can, in general, be arrested or held to special bail, where the 
cause of action is less than twetity pounds; nor, in Wrdes or the 
counties palatine, unless the process be duly marked and indorsed for 
bail in a sum not less than fifty pounds; And where the W'rit or pro¬ 
cess is issued by a plaintiff in his own person, the sheriff shall not 
execute the same, unless it be delivered to him by some attorney of 
one of the courts of record at Westminster, &c. and indorsed with 
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the nonie and place of abode of such attorne^- The^^endant is al¬ 
lowed, by this statute, to deposit and pay intd'tourt the sum indorsed 
upon the writ, together with an additional sum for costs, to abide the 
event of the suit, in lieu of putting in and perfecting sjtecial bail: 
And where the plaintiff does not proceed by capias against the per¬ 
son, but by original or other writ, and sumnwm or attachment, 
or by sulypeena and attachment thereupon, against any person not 
having privilege of parliament, the same mode of proceeding is given 
by this statute, as was before provided by the 51 Geo. III. c. 124. 

The etvmp duties on law proceedings were repealed, by the sta¬ 
tute 5 i\'. c. 41. And the statutes relating to hanhrnpts and 

insolvent debtors having been repealed, except in certain cases, the 
laws respecting the former, and for the relief of the latter, were 
amended and consolidated, by the statutes 6 Geo. IV. c. 16 and 7 
(leo. IV. c. 57. The laws relating to the customs having also been 
repealed, by the statute 6 Geo. IV. c. 105. an act was made for the 
prevention of smuggling *; in which there are clauses relative to the 
limitation of actions against officers of the army, navy, or marines, 
eustmns or excise, or any person acting under the directions 
of the commissioners of the customs, for any^ thing done in the 
execution or by reason of their ojfices; and requirmg fiotice in writ¬ 
ing to be given to such officers, one calendar month before the writ 
sued out, and enabling them to tender amends, plead the gene¬ 
ral issue, and bring money into court, &c- The statutes of hue and 
cry, 8ic. having also been repealed, by the statute 7 & 8 Geo. IV. 
c. 27. an act was made for consolidating and amending the laws 
in England, relative to remedies against the hundred, for the damage 
done by persons riotously and tumultuously assembled, (for which 
alone the hundred is now liable): and a summary mode of proceed- 

• e CI«o. IV. c. 108. *• 7 & 8 Cil^o. IV. c. .31. 
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ing is provided by that act, before two justices of the })eacr, in cases 
where the damage does not exceed ihiriy pounds. 


Other acts have been made, affecting the jurisdiction and practice 

of the courts, of which the following are instances: First, the act to 

enlarge and extend the power of the judges of the several courts of 

Great Sessions in Wales, and to amend the laws relating to the 

same *: Secondly, Mr. PeeV% act, for consolidating and amending the 

laws relative io jurors, juries'^: Thirdly, the acts to abolish the 

sale of offices, in the courts of King’s Bench and Common Picas, and 

to make provision for the chief justices'; for augmenting the salaries 

of the Master of the Rolls, and Vice Chancellor, the Chie'f Baron of 

the court of Exchequer, and the puisne judges and barons of the 

courts in W'estminstcr HaU^, 8 lq.\ and to authorize the purcliase 

/ 

of the office of receiver and comptroller of the seal of the courts of 
King’s Bench and Common Pleas, and of cmfos brevium of the 
latter court': Fourthly, the act for preventing frivolous ivrits of 
error ^; by requiring that upon any judgment to be given in any of 
the courts at Westminster, or in the counties palatine and great 
sessions in Wales, in any personal action, execution shall not be 
stayed or delayed by w^it of error or supersedeas thereupon, with¬ 
out the special order of the court, or some judge thereof, unless a 
recognizance, with condition according to the statute 3 Joe. I. o. <S. 
be first acknowledged in the same court: And lastly. Lord 7>'w- 
terden's acts, for rendering a written memorandum necessary to 
the vabdity of certain promises and engagements ^; and to prevent 
a failure of justice, by reason of variances lietween records, and 
writings produced in evidence in support thereof. 


* Geo. IV. c. 106. 

» 6 Geo. IV. c. 50. 

«• 0 Geo. IV. c. 82, 3. 
6 Geo. IV. c. 84. 


' 0 Geo. IV. c. 8.0. 

. f 6 Geo. IV. c. 96. 
« 9 Geo. IV. c. J4. 
“ 9 Ge... IV. c. 15. 
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In preparing the Resent edition, it has been the Author’s endea¬ 
vour to render his work less unworthy of the very favourable recejp* 
tion it has met with from the profession. The whole has been care¬ 
fully revised, and such corrections made as appeared to be necessary, 
as well in the text, as in the notes and references. The several acts 
of parliament and rules of court, which have been made since the 
publication of the last edition, are introduced in the present; to¬ 
gether with such of the practical decisions of the courts, as were 
published before the work went to press, or could be inserted while 
it was printing off: The rest are given at the end, by way of Ad¬ 
denda, tojf.a-H' with some other matters which were inadvertently 
omitted, with directions for incorporating them; and are for the 
most part referred to in the Index. These decisions are brought 
down to the end of Michaelmas term last, in the King’s Bench, and 
Exchequer; and to the end of Hilary term, in the Common Pleas. 
References are also made to the second volume of the reports of 
the late I.iord Kenyon ; and the references to text writers, and 
books of practice, &c. have been altered throughout to the latest 
editions. 

The general arrangement of the work is pretty much the same 
in this edition as the last, except that the twentieth chapter of the 
last edition, which treated of motions and rules peculiar to the 
action of ejectment^ and affidavits in support of them, and of such 
motions and rules as were not necessarily connected with any suit, 
has been divided; and its contents transferred to the twentieth 
and last chapters in the present edition. The thirty-jyth and 
tkirtysixth chapters also, of the last edirion, have been divided, 
and now coi^iitute three chapters, being tlie thirtyifourth, ihirty- 
.fifthy and thirty-dxthy in the present edition; one of which treats 
'^f the record of nisi jjrim, jury process, common and special 
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juries, and views; another, of the briefi evidence, and witnesses; 
and the third, of entering the cause for trial, and references to 
arbitration. 

The insertion of the new statutes, rules of court and cases, has 
necessarily occasioned considerable alterations througliout the work; 
and particularly in the first, second, sixth, tenth, twelfth, fifteenth, 
twentieth, twenty-third, an^ thirtyfourth chapters. In the first 
chapter, several new statutes have been referred to, respecting the 
mode of bringing actions hy parish officers, and by or against trustees^ 
and public companies, &c. the Imitation of actions for wrongs, 
and notices of action, &c.; and the cases decided on the statutes of 
limitations have been newly arranged. In the second chapter, a full 
account is given of the ofiices and officers of the courts of King’s 
Bench and Comrnon Pleas, with their appointment and duties, as 
regulated by the statutes (i Geo. IV. c. 82, iJ. & 89. And, in the 
sixth chapter, the mode of proceeding against traders having j)rivi- 
lege of parliament, by the statute 6 Geo. IV. c. 16. is pointed out; 
and also the remedy by action against hundredors, on the statute 
7 & 8 Geo. IV. c. 31. for damages occasioned by persons riotously 
and tumultuously assembled, with the summary mode of proceeding 
on that statute, before two justices, where the damage does not ex¬ 
ceed thirty pounds. 

The law of arrest is fiilly treated of in the tereth chapter, as de¬ 
pending on the statute 7 & 8 Geo. IV. c. 71.; and in this chapter 
the several cases are considered, in which bankrupts and insokent 
debtors are privileged from arrest, by the statutes 6 Geo. J\. 
c. 16. and 7 Geo. IV. c. t57. With regard to the former, their 
privilege from arrest is considered in a three-fold point of view: 
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First, ill coming to surrender, and during the time allowed for 
finishing their examination; secondly, after the time allowed them 
for these purposes is expired, and hefw'e they have obtained their 
certificates; and thirdly, after their certificates have been signed and 
allowed by the Lord Chancellor: And the bankrupt being discharged 
from all debts proveable under tlie commission, it was thought 
that it might not be deemed an improper digression, to consider 
what debts may or may not be proved under it. The privi¬ 
lege of inmlrevt debtors from arrest is also considered in this 
chapter, first, under occasional insolvent acts; secondly, under 
the earlivi permanent acts; and thirdly, under the last general in¬ 
solvent art, ' (jcu. IV. c. 57. 


The twelfth chapter, on the subject of built has been carefully 
revised, and corrected ; and a new arrangement is made therein, of 
the cases rclatii e to the .means of discharging them from liability on 
their recognizance. In the jfieenth chapter, a view is taken of the 
several acts of parliament for the relief of insolvent debtors; and 
particularly of that to which they are entitled under the last general 
insolvent act, wdth the mode of proceeding thereon: In the twentieth 
chapter, the annuity acts and the decisions thereon are introduced, 
under tlie head of staying proceedings; and, in the twenty-third 
chapter, some material alterations have been made in the arrange¬ 
ment of the cases respecting the insjtection and copies of written in¬ 
struments, books, court rolls, &c. 

In the thirty fourth chapter, the qualifications, disqualifications, 
and exemptions of Juroi's are considered; with the mode of return¬ 
ing and impanelling common juries, and of striking special juries, 
as it existed before, and is now regulated by the statute 6 Geo. IV. 
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c. 50. and alSo the time and mode of .titmmomng jurors in general, 
and obtaining a view; and, in the thirty-aeventh chapter, the method 
of haUoting for and swearing cmnmon jurors, at the trial, is point¬ 
ed out, and the adding of talerntten, iSrc. 

Besides the additions and alterations that havt‘ 'been noticed, 
and which were occasioned by the new' statutes, rules and cascts, 
there are others, in the thirty-seventh, fortieth, and last cliapters, 
which depend on former statutes and decisions. In the thirty- 
seventh chapter,, the author has carefully collected and arranged all 
the cases which have been determined on the measure of ctamages, 
in actions upon contracts, and for wrongs, immediate and conse¬ 
quential ; and, as incident to the consideration of damages, in actions 
upon contracts for the non-pa 3 Tnent of money, there is a collection 
of the cases in wliich interest is or is not recoverable. In the 
fortieth chapter, the principal court of requests acts have been re¬ 
ferred to, and the acts by wliich their jurisdiction is extended to sums 
not exceeding five pounds, or to sums of larger amount, wdth the 
decisions thereon: and, in a previous chapter’, there are references 
to the acts by which the decree or judgment may be removed from 
courts of requests, to obtain execution thereon, in the superior 
courts. 

4 

In the last chapter, a practical view is taken of the action ol’ 
eyectment, which is treated of under the following heads : First, ihc 
general nature and object of the action: Secondly, by and against 
whom it may be brought: Thirdly,, for what things an ejectment 
win lie, and how they should bp described: Fourthly, the title ne¬ 
cessary to support it, and herein of the legal estate, and right of 
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entry: Fifthly, within what time an ^ectment must be brought: 
Sixthly, the remedy by entry» without suit; and in what cases an 
actual entry, and demand of rent, were formerly necessary, and must 
now be made : Seventhly, the ancient mode of proceeding in eject- 
meut, and in what cases it is still necessary; with the method of 
proceeding in the case of a vacant possession: Eighthly, the pre¬ 
sent mode of proceeding against the carnal ejector, to judgment by 
default and execution, when the tenant, or his landlord, does not ap¬ 
pear : Ninthly, the appearance of the tenanty or his landlord; and 
the subsequent proceedings thereon, to trial, final judgment, and ex¬ 
ecution : Arid lastly, the mode of reviving the judgment by scire 
facias, or ot rcvcising it by writ of errar. 

But that which chiefly distinguishes the present from all fonner 
editions, is the marginal notes, or abstracts of the contents of the 
work. The making bf these notes has been attended with c<mi- 
siderable trouble; but it is hoped they will be found useful, in 
facilitating research. 

Amid such a variety of new and important matter, making alto¬ 
gether more than a tenth part of the whole work, some errors must 
necessarily have occurred : These the author trusts will be \iewed 
by a liberal profession with their iiccustomed candour; especially when 
the difficulty is considered, of altering the text of a work already 
composed, and that a great part of his time has been necessarily oc- 
cuj^d with the business of his clients. 

The whole work has been re-paged, and references made through¬ 
out to the proposed new edition of the Practical Forms, which is in 
a state of considerable forwardness, so as to make them correspond 
vyith the present edition of the Practice, to which they are intended 
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as an Appendix. The tables of staivtes, and general rules of 
court, orders and notices^ prefixed to the work, have been care¬ 
fully revised, corrected, and re-paged; with the tables of the prin¬ 
cipal reports of printed cases referred to therein. By these tables it 
will appear, that there are nearly five hmdred statutes referred to 
in the following work, and more than that number of'general rules 
of court, orders and notices. The whole number of printed cases 
amounts to upwards of te^i thousand^ besides those which have 
been published since the last edition; and the original or MSS. 
cases are nearly five hundred. The Index also, in wluch the new 
matter has been introduced, has been carefully revised, altered, and 
re-paged; and some of the principal titles have been new modelled 
and enlarged, particularly those relating to Affidavits of the cause 
of Action, Bail, Bankrupt, Court of Requests Acts, Damages, 
Ejectment, Evidence, Great Sessions, Hundredors, Insolvent 
Debtors, Interest, Jury, Limitation of Actions, Officers, (Jf 
fices, and Staying Proceedings, &c. 

Upon the whole, no pains have been spared, to improve the pre¬ 
sent edition; and it is now submitted to the profession, as exhibit¬ 
ing in a connected point of view, the Practice of the courts of King’s 
Bench and Common Pleas, 'mpersoncd actions, and ejectment; with 
the rules, and modern decisions, on the plea side of the court of Ex¬ 
chequer ; particularly noticing the changes it has undergone during 
the reigns of his late and present Majesty: of which it may with 
truth be affirmed, that in no period of our history has the law been 
better administered, or the courts of justice filled with more able 
and upright judges. 


TeMFL£, 

G/4 June, 1828. 
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- Judge’s Orders, Time for Pleading, ^c. Particulars. 

471. 598. 

T. - Bail, Service (f Notice of justifying. 202. 

fiKOBGB' IV. 

1. M. 1020. JCjectmenl, Consent Rule. 1203. 1226. 1231. 

2. E. 1821. Ejectment, Appearance. 1208. 1219. 1220, 21. 

- Rule t4) set aside Award. 84.5. 

M.- Attendance at Judge’s Chambei's. 509. 

- King’s Bench Prison, Marshal. 62. 

2 & 3. II. 1822. Bail, Notices of Justification, Costs. 271. 

- Indorsement on Process. 159. 

- Signing Judgment on Cognovit. 501. 

- Executions, 999. 


- Rul-es of King's Bench Prlion, Fees. 52. 374. 

3. E - Insolrcni iJebtors, Prisoners, Supersedeas. 371. 

3 & I H 1823. Commissioners for taking Affidavits. 491. 

4. E - - The like. 491, 2. (/.') 

5. T. 1824. Summoning .special Juries, Notice. 793. 

- New Trial, Affidavit. 914. 

0. M. 1825. Re-sealing Distringas, and Record of Nisi Prius. 770. 

781, 2. 918. (fl.) 

7. T. 1820. Expenses of View. 797. 

M. - King’s Bench Prison. 52. («/.) 

7 & 8. H. 1827. Quo Warranto, Pleadings. 057. 


- King’s Bench Prison. 52. (ri.) 

8. E.- Mesne Process, Defendant's Names. 148, 9. 


In Common Pleas; 
of Henry VI. 

35. T 1457. § 1. Prothonolaries. 47. 

4. Warrants of Attorney. 90. (5.) 

5. Prothonotaries’ Fees. 47. 88. (c.) 

6. Custos Brevinm’s Fees. 53. (r.) 88. (c.) 

7. Clerk (fi' Treasury’s Fec.s. 52. (A.) 88. ((.’.) 

8. Filacer’s Fees. 60. (a.) 88. (c.) 

Elizabeth : 

6 & 7. M. 1564. § 1, 2. Fees of Allornics and Officers. 88. (ft) 

3. lldls. 729. 732. 

4. Atiornies. 74. (a.) 

5. Error. 1149. (r.) 

9. E. 1567. Atiornies. 88. (b.) 

15. M. 1573. § 1. Atiornies, Attendance. 80. 

4. Eheriffi’s Deputies. 58. {h.) 

5,6. Fees of Attornies and Officers. 88. (ft) 

8. Atiornies. 74. (a.) 

10. Attornies. 60. (ft) 

11,12, 13. Fees of Attornies and Officers. -88. (ft) 
15. Venue. 601. (Ji.) 

15 & 10. M. -- Filacers, Process. 50. 

28. E. 1681. Error. 1140. 

24. T. 1582. § 1. Bail 239. 

4. Outlawry. 139. 

0. Attornies. 74. (a.) 
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In Ctnninon Pleas; 
of Elizabktii : 


.Tamks I. 

2. T 

11. E 

12. E 


M. 


24. T. 1582. § 8. Atlortieif, Bail. 247- 

9. Atiornies. 60. (f.) 62. (/.) 


1604. Inforinalions o» Penal Slalutes, Composition. 557. 

1613. Entering Judgments. 569. 

1614. § 1. Carrying Bolls into Country. 731. (c.) 

2. Bolls, Entering Clerks. 47. 728, 9, 30, 31. 

3. Execution. 999. 

4. Atiornies. 86. (i.) ‘ 

Ir^ormations on Penal Statutes, Composition. 557, 8. 


14. M. 1616. reg. 1, 2. Filacers, Process, Appearance, Bail, Scire 

Facias. 50. 239. 


H. - — reg. 2. § 1. Atiornies’ Fees. 60. (e.) 

2. Number of Atiornies. 88. (c.) 

4. Bail, Process. 238. 

17. M. 1619. Fees. 88. (c.) 

20. H. 1622. Informations on Penal Statutes, Composition. 557. 

OlIAKLES I. 

2. H. 1626. § 1. Trespass quare clausum fregit. 104. 

2. Outlawry, Bail. 142. (Ji.) 

3. Same titles. 136. (a.) 

4. Beviersal of Outlawry. 143. (e.) 

5. Outlawry, Supersedeas. 135. (/.) 

8. H. 1632. § 3. Atiornies, 60. (^f.) 

8. Bolls, Entering Clerks. 47, 728, 9, 30. 

(JOMMONWKALTir : 

T. 1649. Filacers, Original Writs. 49. 54.104. (g.) 

M.- reg. 1. Prothonotarics Bolls, Clerk of the Essoins. 47. 

728, &c. 

2. Bail, Habeas Corpus. 407, 8. 

M. 1654. § 1. Undersheriffs, <^c. Sheriff’s Deputies. 68. 84. Ai~ 
tornics. 60. 74. 82. 86. Bail. 247. Ejectment. 1201. 

2. Sheriff’s Bailiffs. 58. Warrant to Arrest. 217. 

3. Jury of Atiornies. 88. 

4. Atiornies. 60. 

.5. Bolls, Entering Clerks. 47. 7J10. 

6. Exemplifications. 47. 52. Sealing Writs. 54,5. (e.) 

Executions. 999. 

7. Bringing in RoUs. 47. 728. 730, 31, 2. 

8. Changing Venue. 468. 601. 603. 608. 

9. Outlawry. 133. 135. Bail. 227. 

10. Habeas Corpus, Prisoners, Bail. 349. 350. 358. 

365. 407. 

11. Bail, Habeas Corpus. 253. 404. 408, 9. Proce¬ 

dendo. 410. 

12. Arrest, Bail, Bender. 172. 193.238. 239. 284.542. 
Aitornks. 320. Habeas Corpus. 407, 8, 9. Venue. 

413. 606. 

13. Atiornies, Undertaking to apwar. Attachment. 86. 
94. 241. Outlawry. 142. Filacers, Appearance. 

238. Prisoners. J158. 

14. Imparlances, Declaration, Nonpros. 422. 462. {k.) 

15. Secondaries. 49. {a.) Rules to declare. Nonpros, 

, Prisoners. 354. 421. Oyer, 588. 


16. Declaration. 433. 

17. Amendment. 707. Id. "(h) 

20. Demurrers, Amendment. 694. 696. 
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In Common Plens; 

of Commonwealth : 

M. 1044. ^ 2t. Notice of Jaquiri/.fi'iii, Entering Issue.. 727.731. 

704.777. Notice q/^ Trial and ('omiteruiand. 754, 
0. Costs. V*l. Trial hy provm, &c. 701. Record 
of Nisi Piins. 777. (r.) 017. (d.) 

23. Special Verdicts, 007. 

24. rcnire tic now, 804. 022. 

25. Habeas Corjms, Costs. 414. 

. 20. Attarnies, Oath. 70. 

ClIARLKS JI. 

13 & 1*4. H. 1001. Bail, Habeas Corpus. 404. (g.) 400j 0, 10. 

14 & 15, H. 1002. reg, I. Sheriff's Deputies. 58. Blank Warrattis. 

217. 

2. Attornies. 74. 80. Warrants of Attorney. 

00. (ft.) 132. (/.) soil. 

3. Prisoners. 3i>4. (k.) 358, 0. 363. 

4. Warrants of Atlorneji. 548, 

15 & 10II. 1663. Sheriff's Defmties, Outlawry, Bail. 58.'13.1. (/.) 

17. M. 1005. Outlawry, Costs. SheriBail. 'l^. (f.) 135. (^.) 142. 

(A.) 143. (/) 

21. T HKJO. /rij, 1. Allornies, Entries. 720. (ft.) 

2. Rolls. 47. 720. (ft.) Attornies, Bill. 323. hn- 

parlances. 402, 

24. E. 1672. reg. 1. Supersedeas, Outlawry. 50. 134. (_/!) 

2. Filacer’s Appearance. 50. 238. 

27. E. 1075. Demurrer Books. 730. {e. A.) 1170. 

28. T. 1670. Rrro!-. 1155.1161. 


M.- Error. 1145. (/.) 1155, ll.lO. 1101. 

20. T. 1677. reg. 1. Allornies. 61. (ft.) 

2. Entries on Rolls. 730. ( /!) Record of Nisi Priiis. 

776. 

3. Attornies, Writ of Privilege. 320. (g.) 

4. Clerk of the Treasury. 52. Record of Nisi Prius. 

5. Signing and entering .Judgments. 52. 500. 030, 
(A.) 038, (f.) Bringing In Rolls. 47. 731. 038. 

Postcas, &c. 001. Ic.) 

30. M. 1678. Onginal Writs. 104. 

.32. T. 1080. Ejectment. 1218. 

33. T. 1681. Outlawry, Costs, Declaration. 143. 423. 

34. E. 1082. reg. 1. Posteas, Quitam Actions. 001. 

3. Prolhonotaries, Clerk of the Essoins, Rolls. 47. 

720, 30. 732. (r.) 

30. M. 1684. Allornies. 00, (51. 

James II. 

1. E. 1085. reg. 2. Record of Nisi Prins, Ne Reeijnafur. }’>17. 

2. E. 1080. Po.steas. 001. 

T.- Outlawry, Bail, Costs. 134. ff.) 135. (1.) 143. 

2 & 3. H - Record of Nisi Prius. 51,2. 06. 770. Pluries Capias. 

51,2.132. Warrantsof Attorney, IKS. 132. 560. 770. 

William Sc Mary ; 

1. T. 1080. reg. 1. Outlawry, Costs. 144. 

2. Filacers, Bail. 50. 251. 

2. T. 1600. reg. 1. Filacers, Rule to bring in Body. 50. JliO 

2. Filing Afffiamls. 45)7. 

h. JO Mar, 1002. Bail by Commissioners, 251. 258. 

K. lOOsl. reg.l. Entering Issues. 733. Record of Nid Prius. 

777. 
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Ill Cummon Plcus ; 

of William & Maky : 

5. E. 1(]93. reg. 2. Bringing in ItoUs.' 47. 728. 732. Docketing 

Judgments. &1. 940 (6.) 
3. Prisoners. 343, 4, 5. 346. 366. 

William III. 

9. T. 1697. Atiornies, fVrit of Privilege, Sealing Writs. 54. 320. 

13. E. 1701. Certiorari, Isle of Ely. 398. (»«.) 

Anne : 

4. M. 1705. Atiornies. 61. 

9. H. 1710. reg. 1. Trials at Bar, Notice. 750. ' 

2. Declaration. 466. (»/.) 

3. The like. 422. 456. 

4. Bail Bond. 299. (a ) 

GEOBfiE 1. 

2, M. 1715. Clerk of the Essoins, Bringing in Rolls. 47. 728, 732. 

(Jb. c.) Docketing Judgments. 51. 

T. 1716. Notice of Trial. 7-54. 

3. M.- Countermand of' Notice of' Trial. 757. Id. (i.) 

6. H, 1719. reg. 1. Notice of Inquiry. 578. 

2. Attorney's Undertaking, Bail by Commissioners. 

241. 252. 

8. H. 1721. Rule to return Writ. 307. 

E. 1722. Prisoners. 354, 5. 361, 2. 368. 

JO. T. 1724. Notice of Inquiry, Demurrer. 578. 

11. H.- Entering Issue. *734. 

12. M. 1725. Bail, Outlawry. 141. 

T. 1726. Special Arguments. 605. 739. 

13. M. —- Bail by Commissioners. 252. 

E. & T. 1727. Prisoners. 53. {f) 

Georoe II. 

1. M.- Declaration. 452. 

3. M. 1729. reg. 1. Trials at Bar. 750. 

2. Declaration de bene esse. 453. (c.) 456. 4(!6. 

19 Jan. - Prisoners. 53- 372. 

H.- The like. Id. 

E. 1730. Declaration. 457. 466. 473. 

3 & 4. T.- Bad. 256. 

5. M. 1731. PVarratiis of Attorney, Judgment Paper, -51. 4)6. 569. 

6. M. 1732. reg. 1. Bad by Commissioners. 252. 

2. Exception to Bad. 256. 

3. Demurrer Books. 739. 1176. 

4. Signing Judgments. 9;J0. 

• 6. Atiornies, Bail. 247. 

6. Bad in Error. 1157. 

7. Sheriff’s Officer, Bail. 247- 
8. H. 1734. reg. 1. Prisoners. 869. 

2. Arrest, Prisoners. 177. 307- 

10. E. 1737. Service of Notices, 261. 499, 500. 

10 & 11. T. -- Entering Writ and Record. 818. 

11. H. 1738. reg. 1. Filing Affidavits. 497. 

2. Attachment of Privilege. 320. 

3. Attorney, Forejudger. 323. 

13. T. 1730. reg. 1. Costs of' Inquiry. -580. 

2. Posteas, Inquisitions, 52. 5(59. 901. 

K- J740. reg. 1. Affidavits, Commissioners. 179.242.494- 
2. Term’s Notice. 577. 756. 

14.11.- Entering Causes. 818. 

14 A 15. T. 1741. Warrants if Allorncy. 549. 
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In Common Pleas; 
of Gkorok II. 

16. M. 1742. Changing Fenue. 608. 

17. H. 1743. Summonx and Order. 30!>, (w.) 

Georgb III. 

7. H. 1767. Rule to return Writ, and bring in Hotly. 307. 310. 

8. T; 1768. TimeJor Pleading. 453. 466. 466. 

18. BI. 1777. Bail. 266. 

21. E. - Bail, Outlawry, Supersedeas. 134. 

22. H. 1782. Bail, Warrant on Testatum Capias, Vaiue. 154. 260. 

204. 


23. H. 1783. Filacer's Office. 49. (6.) Writ of Inquiry. 580. 

E. — — Attendance on Summons. 470. 

30. T. 1790. Bail Bmd. 249. 299. 

31. T. 1791. Atfornies. 66. 09. 

32. H. 1792. Notice of Trial, Entering Causes. 755.817. 

35. H. 1795. Prisoners. 366. Declaration. 453. Time for Pleading. 

466. Issue Money. 727. 739. 

36. £. 1796. Bail, Recognizance. 2.51. 

37 . M.- BaiL 266. 

H. The like. 268. 

T -- - Ai.ornies. 70. 

38. T- 1798. Distringas, Issues, Rule to bring in Btulq, Atlaclimeut. 

111.312. 


42. H. 1802. Days for Arguments. .505. (6.) 

43. M.- Warrant of Attorney, Dtfeazancc. 545. 555. 

46. M. 1805. Insolvent Debtors. 378. («.) 

47. 2VI. 1806. The like. Id. Days for Argtiments. 378. 505. 739, 

48. II. 1808. reg. 1. Arrest, Bail, Trover, Detinue. 172. 186. 

2. Special Arguments, Exceptions. 505. {f) 739- 

1176. {e.) 

E. -- Ejectment, Rule for Jtulgmenl. 1221- 

49. M.- Pufter Books. 505. 739. 

H. 1809. Original Writ, Summons, Distringas, Notice. 113. 

E. - Notice of' Bail, Declaration de bene esse. 253. 454. 

51. M. 1810. Bail, liecognizauce. 251. Bail, Justification. 263. 

.52- T. 1812. Trial, Special Jury. 817. 

53. T. 1813. New Trials. 913. 

54. T. 1814. Seal Office Hours. 54. 

57. E. 1817. Supersedeas, Prisoners. 369, 70. 

59. T. 1819. BaU, Service of Notice of justifying. 261, 

- Warrant (>f Attorney, Affidavit. 554. 

(M). M.- Bail, Service of Notice ij' justifying. 261. 

60. & 1 Geo. IV. H. 1820. Amendment of Fines and Recoveries, ^'c. 

499. 706. 


Gkougb IV. 


1 & 2. H. 1821. Ejeclmcni, ('onsent Rule. 1203.1226. 1231. Id. 

(/.) 

2. E.- Ejectment, Appearance. 1200.1219. 1221, 2. 

T. - Particulars of Demand. 596. 

3. M. 1822. Insolvent Debtors, Prisoners, Supersedeas. 371. 

6 & 7. 11. 1826. Discharge of Prisoners supersedcablc. 360. 

7. M.- Bail, Notice of Justification. 259. 265. 

7 .‘t 8. H. 1827. Affidavit, Fine, or Recovery. 404, (g.) 

8. K.- The hie. 494. ■ 

- Fleet Prison. 53, (f.) 

8 & 9. II. 1828. Demurra' Rooks. Addend, to p. 739. 
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Ill Exchequer ; 

of Emzabktji : 

34 & 35. Jil. 1502. Debt to King, Assignment. 10(f7. 

Jabcbs I. 

19. II. 1622. Subpoena ad respondendum. 156. {k.) 

('1IAIII.KS I. 

15. H. 1639. § 1 . Debt to Kin^, Assignment. 1067. 

2. Kxtenl in Aid. 1062. 

3. Same Title. 105B. (w.) 

4. Debt to King, Assignment. 1007. 

.5. Kxlent in Aid. 1062. ‘ 

. 6. Same title. Id. 

7. Scire ^facias. 1091. 

0. Extent in Aid, Bonds to Farmers, &c. 1062. 

Charj.es II. 

» 36. M. 1684. Subpoena ad respondendum. 156. (Jk.) 

Jambs II. 

E. 2. to E. 3. 1685, 6. Rooming, and joining in Demurrer. 1079. 

Notice of Trial. 1080. Rule for Judgment. 

1081. 

WiiiMAM & Mary : 

3. M. KiOl. Extents in Aid. 1062. 

5. E. 1693. Proceedings against Prisoners. 343, 4, 5, 6. 

Anne : 

11. E. 1712. Extents, Property in Trust. 1048. 

Georob II. 

26 & 27. T. 1753. § 1. Special Bail, Exception, .fustification. 257. 

2. Allmvauce of Writ of Error, Execuiiott. 1144. 

1146. Bail- in Error, Exception, Justifica¬ 
tion. 1166. {h.) 1157. (rt.) 1157, 8. 

3. Prisoners, Detainer. 358. 

4. Notice of Trial and Inquiry, Demurrer. 578. 

096. 754. 

5. Term's Notice of Trial, and InqUiru. 577. 756. 

6. Distringas, Issues. 155. Time Pleading. 

467. 

7. Ejectment, Appearance. 1220, 21. 

8. Imparlance, Time for Pleading. 468. (A.) 

9. Declaration. 454. (rf.) Timejor Pleading. 467. 

10. Declaration de bene esse. Time for Pleading. 

454. (./:) 

11. Proceedings against Prisoners, Supersedeas. 

354. 356. 362. 371. 

33. E. 1760. Bail, Justification. 263. (g.) 

-- Bail in Error, Justification. 1156. 

George III. 

5. M. 1764. Bringing Money into Court. 619. 

- Declaration. 454. (rf. f.^ Time for Pleading. 467, 8. 

16. H. 1776. Declaration, Time for Pleading. 468. 

- Rules to Reply, Spc. 676. 

—- Notice tf Trial, and Countermand, 757. 

26. T. 1786. Declaration. 454. {d. f.) Time for Pleading. 467,8. 
29. T. 1789. Entering Causes, in London and Middlesex. 817- 
32. H. 1792. Record of Nisi Prius. 818. * 

H. 17.98. Liability of Bail. 281. 

39. H. 1799. Ejectments, Ajjpearance. 1220. 21. 

- Notices of Trial, and Inquiry. 577- 754. 

40. H. Affidavits qf illiterate Persons. 495. 

13. M. 1802. Warrant of Attorney, Defeazaticr. 545. 554. ^ 

45. E. J80.5. Prweipes for Subprenas, Attachments. 157. 
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In Exchequer; 

of Oeoboe III. *■'" 

48. H. 1808. ^ai/. Trover, Detinue. 172. 180. * 

49. E. 1809. Sitiings in London and Middlesex, 753. * 

51. M. 1810. BaU, ~Justyicatmi. 251.203. 

53. Af. 1812. Declaration de bene esse. Time for Pleading. 451 5. 

50. E. 1816. Justfifing Bail. 203. {b.) 

-- Notices of Trial. 755. 

59. T. 1819. Bail, Service tf Notice tf justifying. 201. 

60. & 1 Geo. IV. H. 1830. Declaration, Pleading, Stamps. 254. 

- Declaralion, Notice, Judgment. 455, 

GeoR6£ IV. . 

1. T. 1820. Affidavit bp illiterate Persons, or two or more Deponents. 

406. 

1 & 2. H. 1821. Filing Affidavits. 497. 

-- Sheriffs, Return of' Writs, ^c. 1057. • 

2. E. - Reading (fyicc Copies of Affidavits. 497. (i.) 1203, 1231. 

(f.) 

- Ejectment, Appearance. 1208. 1219. i220> 21. 

- Ejectment; Consent Rule. 1220. 

3. T. J 822. Extent in Aid, Affidavit of Danger. 1003. 

- - insolvent Debtors, Prisoners, Supersedeas. 371. 

5. E. 1824. Judgment as in case of Nonsuit. 765. 


\OTICES, 

in King’s Bench; 
of George II. 

2. H. 1728. Ac etiam. 150. (6.) 

-- Signing Judgment. 474. 

0. M. 1732. Rule to return Writ, and bring in Bodp. 307. 310. 
9. AI. 1735- Filing 'Affidavits. 497. 501. 

11 & 12. T. 1738. RoUs. 728. 734. 

17. M. 1743. Entry and 'Trial of Causes. 81({. (r.) 818. 

3rd April, 1747. Sealing blank Writs. 54. 
in Gommon Pleas ; 
of George 1. 

8. H. 1721. Record oj’ Nisi Prius, Ne recipiatur. 817. 
George II. 

1. AI. 1727, Demand of Declaratum, <5’C. 459. 475. 588. 

2. AI. 1728. Enlarging Rules, Irregularity. .503. 513. 

—-- Attornies, Admission. 09. (c.j 

7. H. 1733. Notices to appear. 107. 

8. H. 1734. Bail. 251. 

13. T. 1739. Notice of Bill against Attorney. 323. (//.) 

George III. . v / 

2. E. 1762. Record of Nisi Prius, Trial. 817. 

George IV. 

3. AI. 1822. Attendance at Judge’s Chambers. 510. 
in Exchequer; 

of GeoRob II|. 

54- AI^ 1813. Sittings in London and Middlesex. 753. 

28lA AmU, 1817. Sittings in outer Court. Id. (rf.) 

GeOROK IV^ 

3. AI. 1822. Attendance at Judge’s Chambers. 509, 10. 



CHRONOLOGICALi TABJLIiJ 


OP THE 

PRINCIPAL REPORTS OF PRINTED CASES, 

t 

REFERRED TO IN THE FOLLOWING WORK. 


IN THE KING'S BENCH, &c. 

Modern Reports, from the Restoration of Car. II. to the end of Geo. I. 

O. Bridgman, from M. 12 to M. 19 Car. II. 

Shower, from E. 30 Car, II. to M. 7 W. III. 

Skinner, from M. 33 Car. II. to M. 9 W. III. 

Comberbach, from M. 1 Jac. II. to T. 10 W. III. 

Carthew, from 3 Jac. II. to 12 W. III. 

Salkelil, from 1 W. & M. to 10 Ann. 

Cases tempore Holt, from E. J W. & M. to H. 8 Ann. 

Liord Raymond, from E. 6 W. & M. to T. 5 & 6 Geo. II. 

Fortcscue, temp. W. III. and Ann. 

Comyns, from H. 7 W. III. to E. 13 Geo. II. 

Gilbert, K. B. 12 & 13 Ann. 

* Strange, from T. 2 Geo. 1. to T. 20 & 21 Geo. II. 

Barnardiston, K. B. from T. 12 Geo. 1. to T. 7 Geo. II. 

Fitis-Gibbon, from M. 1 to T. 6 Geo. II. 

Kclynge, from H. 5 to M. 8 Geo. II. 

Cases tempore Hardwicke, from M. 7 to E. 11 Geo. II. 

Andrews, 1 1, 12 Geo. II. 

* 1 Wilson, from H. 16 to H. 26 Geo. II. 

* Sayer, from M. 25 to T. 29 & 30 Geo. II. 

* Lord Kenyon, from E. 26 to T. 82 Geo. II. 

* Sir Wm. Blackstone, from M. 20 Geo. II. to T. 10 Geo. III. 

'• Burrow, from M. 30 Geo. II. to E. 12 Geo. III. 

Loift, from E. 12 to M. 14 Geo. III. 

* Cowper, from H. 14 to T. 18 Geo. III. 

* Douglas, from M. 19 to T. 21 Geo. III. 

* Durnford & East, from M. 26 to T. 40 Geo. III. 

* East, from M. 41 to M. 53 Geo. III. 

* Smith, from M. 44 to T. 46 Geo. III. 

* Maulc & Selwyn, from H. 5l3 to H. 57 Geo. III- 

1 

N.B. All the practical cases in Strange’* and other reports, having ’ an asterisk 
prefixed to them, being nearly one hundred volumes in th«.jw^e,and most of .those 
in the other reports, particularly in Salheld and Z<ord JRajntpndf are inferred'to.;ia 

the following wdrk... ._ . . _ « . .1.'.- **■ 

Von. I. d 
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* Barncwall & Aldersoiij from M. 58 Geo. III. to T. S Geo. IV. 

* --- Cresswell, from M. 3 to M. 8 Geo. TV. 

* Chitty, Vol. I. from II. 60 to M. 00 Geo. III. 

* -Vol. II. from M. 10 to T. 37 Geo. III. and from T. 52 Geo. III. to T. 

3 Geo. IV. 

* Dowling & Hyland, from H. 2 & 3 to M. 7 Geo. IV. 

* Manning & Rylaud, T. & M. 8 Geo. IV. 

IN THE COMMON PLEAS. 

Cases of Practice, C. P. from E. 5 Ann. to M. 13 Geo. II. 

Practical Register, C. P. /etnp. Ann. Geo. I. and Goo. II. 

Barnes, from M. 5 to end of Geo. II. 

* Willes, from E. 10 to T. 31 & 32 Geo. II. 
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INTRODUCTION. 


By way of introduction to the following work, it may not be im¬ 
proper to take a cursory view of the proceedings in personal ac¬ 
tions, in the courts of King’s Bench and Common Pleas; and the 
practice by which they are regulated, from the commencement of 
the suit, to the obtaining of final judgment and execution; and to 
give some account of the origin and progress of the work, and 
the changes it has undergone in the different editions. 

The general nature of an action is thus given by an elegant 
writer on the law and constitution of Englajid*. A person, (let 
us suppose,) who has a cause of action, either in a right detained, 
** or an injury done, is determined to bring his action ; and, by his 
" attorney, takes out process against the party complained of; in 
" consequence of which, the party complained of (whom we call the 
defendant,) either puts in common or special hail^ as the case re- 
quires. The defendant being thus secured, the plaintiff’ declares^ 
in proper form, the nature of his case. The defendant answ'ers 
** this declaration; and the charge and defence, by due course of 
** pleadings are brought to one or more plain simple facts. These 
facts, arising out of the pleadings, and thence called issues, come 
“ next to be tried by a jury. The jury having heard the evi- 
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" denee upon the issne before them, find (we wffl suppose,) a wr- 
" diet for the plaintiff: On that verdict, judgment is afterwards 

entered. The plaintiff’s costs of suit are then taxed, by the 
" officer of the court; and the judgment is put in execution, by le- 
" vying on^ the defendant’s effects, the damages given by the Jury, 
“ and the costs allowed by the court; which being done, there is an 
“ end of the suit, and both parties are once more oi^t of court.” 

The principal proceedings in an action are first, the warrant of 
attorneij, to prosecute or defend; secondly, the process used for 
bringing the drNjidfint into court; thirdly, his appeararwe and 
hail; fourthly, the pleadings, beginning with the declaration; 
fifthly, the issue; sixthly, the trial, or determination of the issue; 
seventhly, the judgment; and eighthly, the execution : To which 
may be added, the proceedings in scire facias to revive the judg¬ 
ment, or in error to reverse it; though these are rather to be con¬ 
sidered as distinct actions, or proceedings, arising out of, than as 
parts of the original suit. The above proceedings are from time 
to time entered on the rolls of the court; which thence take their 
denomination of the warrant of attorney roll, the process roU, the 
recognixance roll, the imparlance, plea, or issue roll, the nisi prius 
roll or record, the judgment roll, (on which latter is entered the 
award of execution^ the scire facias roll, and the roll of proceed¬ 
ings on writs of error, and false judgment. 

Subordinate to these prineipal proceedings, there are otiiers of an 
auxiliary nature, which occur in the course of a suit; such as, in 
bailable actbns, the arrest and bail-bond, with the proceedings there¬ 
on, 0/ agaihst the dberiff, to compel him to I'etum the writ, aiKl 
bring in the body. These happen before the plaintiff has declared 
absolutHy. After declaration and before plea, the defendant, in 
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order to prepare for his defence, is, under circumstances, allowed to 
crave oyer of deeds, &c. or copies of written instruments, call for 
the particulars of the plaintiff’s demand, or claim inspection of pub¬ 
lic books, court rolls, &c.; or he may move the court to change the 
venue, consolidate actions, strike out superfluous counts, or bring 
money into court. After issue and before trial, the p],aintiff should 
give notice of |pal, sue out the jury process, and make up and pass 
the record of nid prim : and each party should prepare a brief for 
counsel, and mhpoena his witnesses. After trial and before judg¬ 
ment, the unsuccessful party may move the court for a new trial, or 
in arrest of judgment; or for judgment mn obstante veredicto, a 
repleader, or venire Jdcias de novo. 

The variations in the proceedings are occasioned, first, by the na¬ 
ture of the action, and the parties by or against whom it is brought; 
as whether it be founded in contract or tort, or be brought by or 
against one or more plaintiffs or defendants, by the assignees of a 
bankrupt or insolvent debtor, or by or against baron and feme, sur¬ 
viving partners, executors or administrators, heirs or devisees, &c.: 
Secondly, by the mode of commencing the action; as whether it be 
commenced originally in the King’s Bench or Common Pleas, or re¬ 
moved thither from an inferior court: and, in the former case, 
whether it be commenced by original writ, bill of Middlesex or /«- 
titaJt, capias quare clammi fregit, or attachment of privilege, or 
by bill exhibited to the court, and brought against common persons, 
or peers of the realm, members of the House of Commons, corpo¬ 
rations, hundredors, attomies, officers of the court, or prisoners in 
the actual custody of the sheriff or marshal: Thirdly, by the nature 
of the process used for bringing the defendant into court; which is 
either a mere summons, an attachment or distringas against his pro- 
perly* mr n eopieSw gainst his personwhich latter process, in point 
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bf form, is common or special, ami in effect is bailable or not baib 
able; and.upon a bailable capias, the defendant is either taken, or 
stands out to process of outlawry: Fourthly, by the appearance of 
the parties ; and whether they prosecute or defend the action in 
pei^dn or by attorney, or, in case of infancy, by prochein umy or 
f^uardian : Fifthly, by the course which the proceedings take ; and 
whether the action be prosecuted, or abate by the d^ath of the par¬ 
ties ; or the plaintiff voluntarily abandon it by a discontinuance, nolle 
prosequi, stetprocessus, or cassetur billn vel breve ; or make default, 
and suffer judgment of non pros for not <leclaring, replying, or en¬ 
tering the issue, ‘ *!■ judgment as in case of a nonsuit for not pro¬ 
ceeding to trial; or the defendant compromise or compound the ac¬ 
tion, confess it, or let judgment go by default. 

If the action be prosecuted, the variations in the proceedings are 
occasioned, Sixthly, by the nature of the declaration, and subse¬ 
quent pleadings ; as whether the declaration be common or special, 
and consist of one or more counts, and whether it be in chief or by 
the bye, and delivered or filed absolutely or de bene esse, and whether 
the defendant plead or demur thereto; and, if he plead, whether it 
be to the jurisdiction of the court, in abatement, or in bar; and if 
the latter, whether he plead one or more pleas, and whether they 
be general or special; and if special, whether the replication thereto 
be in denial, or confession and avoidance, or by way of estoppel, or 
new assign the injury complained of; and whether there be any re¬ 
joinder, surrejoinder, rebutter, or surrebutter, and of what it con¬ 
sists ; Seventhly, by the nature of the issue, joined upon the plead¬ 
ings ; as whether it be an issue in fact or in law; and if in fact, 
whether it be triable by the court, upon nul tiel record; by a jury, 
upon pleadi^ concludmg to the country; or by the bishop’s certi¬ 
ficate, a plea of ne mqms accouple, &c.: Eighthly* by the 
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mode of trialt and the proceedings in the course of it; as whether 
it be at bar or nisi prim, or by a common or special jury, or the 
defendant at the trial plead jmis darrein continmnce, or the parties 
agree to withdraw a juror, or refer the cause to arbitration, or there 
be a nonsuit or verdict, and if a verdict, whether it be general or 
special, or there be a special case, bill of exceptions, or demurrer to 
evidence: Ninthly, by the nature of the jvdgment; which is either 
for the plaintiff or defendant; for the former by confession, non sum 
infornmtm, or niMl dicit, for the- latter on a non pros, discon¬ 
tinuance, nolle prosequi, cassetur hillq vel breve, retraxit, nonsuit, 
or as in case of a nonsuit, and for either party upon demurrer, nul 
tiel record, verdict, or the bishop’s certificate: Lastly, by tlie spe¬ 
cies of execution ; as whether it be by fieri facias against the de¬ 
fendant’s goods, by capias ad satifaciendum against his person, 
by elegit against his goods and a moiety of his lands, or by extendi 
facias, or extent, against his body, lands and goods, or in some cases 
against his lands and goods, or lands only. 

The practice of the court, by which the proceedings in an action 
are governed, is founded on ancient and immemorial usage, (which 
may not improperly be termed the common law of practice,) regu¬ 
lated from time to time by rules and orders, acts of parliament, and 
judicial decisions. The practice is the law of the court, and as such 
is a part of the law of the land* ; and it has been so strictly adhered 
to, that in the case of Bewdley\, a practice of seven years only was 
allowed to prevail against the express words of an act of parliar 
mentl. The rules and orders of the court are either such as are 

* Jenk. Cent. 295. 2 Co. 17- 4 Co. 93. (i ) Hard. 98. 2 Ses. Cas. 342. 1 Wils. 
162. 4 Bur. 2572. 

tip. Wms. 207. 223. 

t 2 Str. 755. and see 3 Bar. 1755. ]^t this doctrine does not seem to be te¬ 
nable. See 1 Blac. Com. 76, 7- 1 Chit. Rep. 290. («.) 
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nuide for .tke regulation of its general praptiee/ or swM a# apply 
otdy to the proceedings ip particular causes. TBe g^erai rules ere 
confined^ in their operation to the court in which they are made» and 
foe the most part respect the mode of conducting the proceedUngs. 
Hence we find> that acts parliament are sometimes necessary, to 
hitroduce regulations extending to all the courts, or creating some 
change or alteratfon in the proceedings themselves. And as ques- 
tions arise respecting the r^ularity of the proceedings, the courts 
are called upon to settle, by judicial decisions, the course of their 
own practice, or to dx the construction of the rules or acts rd* par¬ 
liament which have been nsade respecting it. 

Such is the nature of pmctice : upon which it is observable, that 
as the actions and proceedings in general are the same, in all the 
superior, courts of common law, there must necessarily be a great 
uniformity m the practice of each; and especially when it is consi¬ 
dered, riiat the courts have in many instances adopted the same 
general rules, and are governed by the same acts of parliament, in 
the construction of which their decisions are for the most part simi¬ 
lar. The principal differences arise frmn the origind eonstiiution 
of each particular court, its jurischetion and olheers, and the pecu¬ 
liar i'viea laid down for regulating its proceedings; ai^ they consist 
•for the most part in the nature of tiie process used for bringing in 
the defmdant, &e, and the manner in which it is returnable, the 
4imes prescribed or tdlowed for particular purposes, and the modes 
of transacting business by the court or its officers*. 

) In the following woerk, it is the author’s intentiem to treat of per~ 
the various means of commencing, prosecuting’, 

. /..111--’ I 

• Tt wts« to m wished, that many of these dlffereaces were abolished, in order 

to iend«^ til# 
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and d^^ading them, in i^e c^nrts of King’s Bench and Common 
Pieas, and occasionally in the oourt of Exchequer of Pleas: And 
with that view, he has (MBisidiered the proofings, in the order in 
which they present themselves, and follow one another, in the course 
of the suit; and has endeavoured to explain, not only the principal 
proceedings, but also such as are of a subordinate nature, widi all 
the variations attendant upon each, by a methodical arrangement of 
the several acts of parliament, tides of court, and judicial decisions 
respecting them. In stating the mode of commencing the suit, he 
has attended to the jurisdiction of the courts, as it is exercised by 
original writ, bill, or attachment of privilege. The proceedings 
against peers of the realm, corporations and kundredors, are classed 
under the head of proceedings by origined wrii, to wiuch outlawry 
is considered as an iimdent; and the proceedings against members 
of the House of Commons, on the statute 12 & 13 W. III. c. 3. aa 
well as against attortdes and officers of the court, and, in the King’s 
B^ch, against prisomers in the actiud custody of the sheiiffi or 
marshal, under that of prooeeffings by hill. 

The doctrine of plecis and pleadmg, and of demurrers, amend¬ 
ments and jeofails, is considered, witih reference to the diiferent 
actions, so fer as appeared to be necessary for understanding the 
practice of the courts: And the reader wiOl here find a fell account 
of the practice on motions, and the cases in which the courts will set 
aside or stay the proceedings, the subject of arhitraUm, and the law 
of damages and costs, the doctrme of extents, in chi^ and in aid, 
with the proceedings fai sdre facias, and error. The proceedings 
in crimhud cases in general, mul in re(d and mixed actions, being 
fereign to the purpose of this work, are ordy indd^tally mentioned 
in the course of it. The doctrme of attachments, however, is con¬ 
sidered, as it arises out of, is connected with, the proceedings 
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in civil suits: A collection will be found, towards end of the first 
volume, of all the cases determined by the court of Common Pleas, 
on the amendment of fines and recoveries : And the practice in the 
action of ejectment is fiilly treated in the last chapter. 

ii 

r 

This work was originally published in three parts : The first part 
made its appearance in Noremher 1790; and was received by the 
profession, in a manner highly flattering to its author. This part 
contained the whole of the proceedings in personal actions, in the 
court of King’s Bench, previous to the plea; together with all that 
was peculiar to the procet^dings by and against attomies and officers 
of the court, agulnsi, peers ol” the realm, and members of the house 
of commons, upon the writ of Jmheas corpus, and against prisoners 
in the actual custody of the sheriff, or marshal, &c. In the second 
part, which was published in November 1794, the proceedings at 
large were continued, from the demand of plea, to final judgment 
and execution; and the third part, which treated of the proceedings 
in scire fiacias and error, was published in Novendber 1798. 

In the following year, a second edition of the whole work was 
•called for: in which- some parts of it were considerably enlarged, 
particularly those which treated of actions and decimations; of the 
doctrine of arrest; of the proceedings against the sheriff, to com¬ 
pel him to return the writ, and bring in the body; of attomies, and 
4h€ mode of their admission, with their duties, privileges, and disabi¬ 
lities; of the practice on motions; and the judgment and execution 
against heirs and ter tenants. 


In the /.Wrif edition, which was publi^ed in October .1803, a new 
.Chapter waa<uiserted, on the removal of camses from inferior courts; 
by writ eerUoKoH^ and habeas ewp**#, from^such as were of record. 
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Mid by writ of pone, recordari facias loquelam, or accedas ad cu- 
riamt from such as were not of record: And this edition was not 
confined altogether to the practice of the court of King’s Bench; hut 
contained an account of the means of commencing actions in the 
court of Common Pleas: and references were occasionally made to 
the rules of that court, and more frequently to the cases of practice 
determined therein, as reported hy Lord Chief Justice WiUeSy and 
other subsequent reporters. 

The fourth edition was published in January 1808. In this was 
comprised the substance of all the rules and orders of the court of 
King’s Bench, on the subject of practice, from the beginning of the 
reign of James the 1st, down to that period; and in addition to 
those of the (Jommoii Pleas, which were before referred to, from the 
printed collection, ending in 1743, it contained all the subsequent 
rules of that court, many of which were never before published. 

Still, however, the publication related principally to the practice of 
the court of King’s Bench. The Author had originally intended to 
treat of the practice of both courts : but was deterred from the exe¬ 
cution of his design, by the difficulty of the undertaking, and a fear 
of failure from attempting too much. Encouraged, however, by the 
success he met with, he afterwards inserted some of the more recent 
rules and decisions of the court of Common Pleas ; and in the fifth 
edition, published in November 1812, he endeavoured to incorporate 
•the whole of its practice with that of the King’s Bench. For this 
purpose, and with a view to the differences between the practice 
of the two courts, which will be noticed hereafter, particular at¬ 
tention was paid to the constitution of the court of Common Pleas, 
its jurisdiction and officers, and the process used for bringing in the 
defendant, 8rc.. And besides some of the earlier cases of practice. 



1NT»0»UCTI«)N. ’ 


kxvi 

most of those toported by Sir George Cooker the author of the iViie- 
Hcal Register, and Mr. Secondary Barnes, were referred to; and 
afl that were to be found in the reports of Lord Chief Justice WiUes, 
Mr. Serjeant Wilson, Mr. Josdce Blackstone, Mr. Henry Black- 
stone, Messrs. Bomnquet & Puller, and Mr. William Pyle Taun¬ 
ton : And lastly, so much of the official practice was added, as tlie 
Author could .collect from the books upcHi the subject, or was sug¬ 
gested by his own experience and observation. 


In the sia;tk edition, wliich appeared in Jmiuary 1817, the pro¬ 
ceedings in actions by and against attomies, and against prismiers 
in custody of the sheriff^ &c. and for the removal of causes from in¬ 
ferior courts, were placed before the declaration, and time for plead¬ 
ing in ordinary cases; and some other transpoiiations were made, for 
the sake of perspicuity, and in order more clearly to connect the dif¬ 
ferent parts of the subject. The law and practice of eerrest w'ere 
treated of altogether, in the ninth Chapter; and the motions and 
rules the courts were newly arranged, in the eighteenth ; which 
also included the doctrine of attachments, with the mode of proceed¬ 
ing thereon, and some addition to the practice by summons and 
order* In a subsequent Chapter, a general view was taken of the 
rol^ of the courts, on which issues and other matters of record are 
entered, with the entries thereon, and by whom, mid in what manner 
they are made, and the time and mode of bringing in and docketing 
tbmn; and, in the Chapter cm executions, the writ of retomo hahendo 
in replemn was treated of, as well as the writ of hedtere Jdcias pos- 
in ^ectment* The stamp duties on legal proceedings, 
hnye simse abolished, were also carefully stated in thiri; 


the bit general stamp act. 
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besides other important alterotioDs and addhiomi, which are particu* 
lariy nc^ced in the prefece thereto, the execution by heart fadagf 
and the law and practice of extents, in cU^ and in aid, with the 
proceedings thereon, for the crown or its debtor to obtain execution, 
or for the defendant or a third person to resist them, were made 
the subject of a separate Chapter; and, in the following one, the 
writ of scire fa^as for the king was treated of, with the proceed¬ 
ings thereon, for the recovery of his debts, or obtaining a repeal of 
letters patent. 

In the eighth edition, which was published in Jufie 1824, besides 
bringing down the acts of parliament, rules of court, and practical 
decisions, to the end of Michaelmas term preceding, some fiirther 
important alterations and additions were made. The third Chapter 
was divided, and confined, in that edition, to the admission, enrol¬ 
ment, certificates, and re-admission of attomies; their privileges, dis¬ 
abilities, and duties, with the consequences of their misbehaviour. 
The remainder of that Chapter, contisting of the proceedings in 
actions by and against attomies, &c. and for the recovery and tax¬ 
ation of their costs, was made the subject of a separate (me, being 
the fourteenth. The numerous decisions respecting attomies and 
hail, occasioned considerable alterations and additions in the third 
and tioefth Chapters; and in the nineteenth, there was a new and 
copious arrangement of the cases in which attachments for contempt 
might be moved for. The Chapter in the former editions, on 
“ motions and rules, &c. and the practice by summons and order, 
&c.” was also divided; and an additional one formed out of it, being the 
twentieth in the edition, on motions and rules, &c. peculiar to 
the action of ejectment, and affidavits in support of them, and such 
motions and rules as were not necessarily connected with any suit 
in which Chapter was mduded a fiiU acxwunt of the motion and rule 
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for setting aside an annmty, and delivering up the securities to be 
cancelled, &c. with the decisions of the courts, on the statutes 
17 Geo* III. c. 26. 53 Geo. III. c. 141, and 3 Geo. IV. c. 92. 
And, in the thirty-fifth Chapter, an outline was given of ivritten 
evidence, referring to the different books in wliich the subject was 
more fully treated of. That edition too was greatly improved by 
the insertion of some very valuable notes, and references to MSS. 
cases of practice, never before published, which w'ere kindly com¬ 
municated to the Author by Mr. Justice Holroyd. Some references 

I 

were also made therein to the reports of Sir Orlando Bridgman, 
and to the first volume of those of the late Lord Kenym. Of the 
alterations and improvements in the present edition, a full account 
is given in the Preface, 

The general order of the proceedings is the same in the courts of 
King’s Bench and Common Pleas : and the reader will observe, that, 
without breaking in upon that order, the author has first of all 
treated of the practice that is common to both, and then of \^hat is 
jMjculiar to each, or different in one from the other of them. When 
the practice is the same in both courts, it is in general so stated, by 
using the word courts’* in the plural number; and where the pe¬ 
culiarity or difference between them is considerable, it is commonly 
made the subject of a distinct paragraph; but otherwise it is noticed 
in the same paragraph, and most frequently at the end of it. In re¬ 
ferring to the rules, they are marked with the initials of the courts 
to which they belong; and in citing the cases, the court in which 
they were dedded is in general mentioned. It should still be re¬ 
membered however, that the practice was originally written for, and 
C(»ifiit6^ to tile court of King’s Bench: and hence, where the 
^ court** is mentioned in the singular number, it must be under- 
stocki to mean that court; unless the sul^ect matter appear by the 
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context, or reference to the notes, to relate to the practice of both 
courts, or he confined to that of the court of Common Pleas. When¬ 
ever the practice of the Exchequer of Pleas is introduced, that court 
is always particularly mentioned. 

For the original cases referred to in the course of the Svork, the 
profession are chiefly indebted to Mr. Justice Holroydy the late Mr. 
Serjeant Rwmington^ the late Mr. George Wilson, one of his ma¬ 
jesty’s learned counsel, Mr. Abbot, (now Lord Colchester,) when at 
the bar, Mr. WiUiam Elias Tauntm, and Messrs. Maule & Selwyn; 
whose initials are added in the Table, to the names of the cases 
they respectively furnished*. The few which are not marked, were 
communicated singly, by other friends, at different times. 

* The cases of Mr. Justice Holroyd arc from M. 16 to E. 37 Geo. III. j those 
of Mr. Seijeant Runnington, frMn E. 18 to M. 27 Geo. III.; those of Mr. Wilson, 
from M. 22 to T. 31 Geo, III.; those of Mr. Abbot, from B. 32 to B. 39 Geo. III.; 
those of Mr. Taunton, from H. 40 to M. 49 Geo. III. ; and those of Messrs- 
Maule and Selwyn, from E. 56toT. 57 Geo. III. inclusive, . 







Actioks, and the Time limited for their Commbkce- 
MENT; and of Notices (f Action, <§’c. 


Actions ore commonly $vided into criminal, or such as concern pleAs Actions, crtmi- 

of the crown, and civil, or such as concern common pleas*. And these latter 

arc again divided into real, personal, and mixed actions. In a real action, or mixed. 

the proceedings are in rem, for the recovery of real property only; in a 

personal action, they arc in personam, for the recovery of specific dhattels, 

or of some pecuniary satisfiiction or rccompcnce; and in a mixed action, 

they are in rem ei persofiam, for the recovery of real property, and damages 

for withholding, it. Again, in real actions, there is a distinction between 

tliose foun^d on the possession, and those founded on the absolute pro- 

peril/ or right\ 

Personal actions are ex contractu, wl ex delicto; being founded upon ixm» Peraonalactioiu. 
tracts, or for independently of contract*. Actions upon coxtbacts Actions upon 

are Account, Assumpsit, Coveimnt, Debt, Annuity, and Scirefacias. contract. 

Account lies, at comtfipn law, against a guardian in 'socage, baUiff, or Account. 
receiver, to compel an account of profits, or monies received by the 
defendant*’i and by the Statute 4 & 5 Anne, c. 16. § 27. it may‘be main- 
tained against the executors and administrators of every guardian, baiHiF, 
and receiver, and also by one joint>tenant and tenant in common, his 
executors and administrators, against the other, as bailiff, for receiving 
more than comes to his jnst share or |iroportion, and against his executors 
and administrators. The proceediz^ in this action being difficult. 


" Co. Lit. 284. b. Cowp. .891. 

Steph. M. 8. and see Cora. Dig. tit. 
fiction, D. 2. 

*= 1 Bac. Abr. 26. Gilb. C. P. 5. Die 
outbne here given of personal actions is not 
intended to point out the particular coses in 
which'they are, or are not raainUunable; but 
raercly to exhiUt a genefal view of them, and 
the form they asgome in pleading, to which 
the practice of the courts more iraraecOately 
relates. To fill up this outline,' and obtain full 
infonnation on the doctrine (rf personal ac¬ 
tions, and the necessary to su^rt them, 
see, betides the rapfe elonentary works of 
Mr. Justice eiachtme, Seevet, and ffbo^e- 
san, the appropriate titles in the Abridge* 
VOL. I. 


meati of MoUe, ly^nvers. Finer, and JSacon; 
Comynt't Digest; Lord Chief Baron Gil- 
bert's treatises on the actions of and re- 
plevin ; Mr. WSkhuon's Practice in the latter 
action; the law of Mh Frha, by Mr. Justice 
BvUer, E^imae, and Sdvigm Mr. Se^nt 
WUIianu’s Note^i on Saunderei . Ch^ty on 
Pleading, 1 V. Chap. 11. and Mr. BeQeant 
Sujdim's Principles of Pleading, 12, &c. In 
the acticra of amtnqfdt in particular, the con¬ 
tracts on which it is founded are very fully 
treated of by Mri cWyn, and the pleadings 
ther^ 1^,.. Mr. Seijeioit E. Xouwr. See 
also Mr. Jfwenc's treatise on the law of 

' ‘ 'j 

actions reUrtn^ t!o r^ pr^rty. 

* Co, Idt, 172.8. .... 
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0 xpm$ivi?, it is now sddom especi^U/ais the p^y 
a more beneficial remedy^, aetion for money bad and 
&C. f or> if the matter be of a cmnplicated nature^ by rewrtii^ 
of equity. It has been ruled^ at Nisi Priusj, that an action of 
''’'jfifiift^psii cannot be maintained on a running aowant between merchants, 
merchant and his broker; the proper remedy being by action of 
account^: but, in a subsequent case, it was holden, that whatever doubt 
might have existed <m the subject a century back, the action of assuTtipsit, 
for the balance due on the result of numerous transactions, had been so 


long maintained, that it was now much too late to make any objection 
to it**; and it seems to be now settled, that assumpsit will lie fmr the 
balance of an account, however volumindtas it may be, and that the 
plaintiff is not obliged to bring an action of accoUiU\ 

AuumptU. Assumpsit, whidi is now become the most common action of any upon 

contracts'^, lies for the recovery of damages, upon promises, express or 
impUetl, without deed. These promises are various, according to thc« 
BUbj^t matter of them, and the considerations upon which they arc 
founded. In general, they arc to pay or repay money, or to do or forbear 
To pay inon«y. swne Other act. Promises to pay money are by far the most numerous of 
any, and may be classed in the following order: First, the indebitatus 
assumpsit, on a promise to pay a precedent debt, for the sale, exchange or 
hire of cattle or goods, necessaries, works and services, or monies; or for 
the sale, assignment, or use of lands, &c.: Secondly, the quantum meruit, 
or valebant, on a promise to pay the plaintiff, for the like considerations, 
m much money as he deserved to have, or, for goods, &c. as much as they 
were reasonably worth: Thirdly, the insimul computassent, on a promise 
to pay tlie sum due on an account stated between the parties. The above 
ste usually denominated common assumpsits: Fourthly, the assumpsit oil 
a promise to pay money, in consideration of a kgal liability to pay it, 
which may be termed the liability assumpsit^; as upon a bill of exdiange, 
(inland or foreign,) banker's draft, promissory note, bye-law, or foreign 
judgment; or for a fine on admission to copyhold premises, legacy charged 
Osn lapd, toll, port-duty, contribution to party-walls, &c.^ Fifthly, 
mutual promises, whidi are either to pay money, as on wagers or feigned 
issues, or ,fio do some ether acA, as to marry, &c. or to perform special 
.agreeo^nts, charter-parties, policies of assurance, or awards; the breach 
of which nitay (xmsist either in the non-payment of money, or the non- 


* S Catfpb. S98. and see Gilb. EvM. 19fe. ‘ The difik«noe betweSR itidebUiiiut 

£ KA. 781i Tii per pais, 401. and ibMUy asnmpsU iu Uiat ki tlie formetv 

Arnold V. ^ Taunt. ISSt. (a), tbe pramiie is founded on a pre-eidstidg debt, 

$1^ Tidat; Ha. S. C. and the cem^ration for wl^ ia atiOed gme- 

lajdlt in which tvo pHincipe! ndly; hut ia the latter, the eircuniatanees 

of! eeiiit itite appointed auditori, which laduce the defimdant'a liahSity, are aet 
ahM of ad^Oml. 8 'Bowl, forth apeitd^ in the deelaiatkiii. 

f 'Hie proadhet 'tbit'hive'heon hitherto 
tbou^ foundel menthmed, ate ibr the trmat part rmpHed; 
pnperly an upuo the thoae whu^ follow um generally ajmu, 

ead.'l BO, Gm C. F. & 
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perfermAAee of tome other act: Sixthly^ fpeeiai assumptHs, on prontises 
to pay iamey, founded on some consideration executed or executory ; as 
in consideration of marriage, the sale, exchange or hire of cattle or goods, 
necessaries, forbearance, works and services, or indemnity ,*. or for the sale, 
assignment, or use of lands, &c.: which promises may be nnade dther 
by tbe party benefited, or by third persons. Promises to repajf money are To repaymoney. 
express or implied; the latter may in general be given in evidence, 
under the common count for money bad and received. ' 

Special (fsmmpsitf, on promises to do or forbear somo o^er act, may To do, or for- 
be considered as they relate to persons, personal propertyj or real property; 
and are first, to marry, or do some personal service: Secondly, upon a 
sale or exdiange of cattle or goods, to accept, delivOr, take back, or 
return them ; or upon a warranty, as to their title, quality, or value: 

Thirdly, upon a bailment of cattle or goods, to be kept, either generally 
^ or by way of pledge; concerning cattle or goods lent or let to hire; <nr 
against wrriers, wharfingers, ferriers, &c.: Fourthly, to provide necessaries, 
for the plaintifir, or for third persons: Fifthly, to forbear to sue, or give 
time for the payment of a debt: Sixthly, to perform works; under which 
may bo classed promises made by professional persons, as attomies, 
surgeons, &c.; <» respecting personal or real property: Seventhly, upon 
a retainer, to serve or employ: Eighthly, to sell, assign, or exchange 
lands, &c.; or by or against landlord or tenant, to take, let, hold, repair, 
cultivate, or quit them: Ninthly, respecting real or persmial securities: 

Tenthly, to account for the profits of lands, or for money or goods, &c.: 

And lastly, on promises <rf4ndemnity. 

CovKNANT lies for th'e ‘recovery of damages, upon contracts by deed. Covenant. 

This action is founded upon mticlcs of agreement, awards, charter-parties 
of afireightment, policies of assurance, indentures of apprcnti<X!ship, leases, 
mortgages, &c.; and is cither for the non-payment of money, or for not 
doing or forbearing some other act. 

Dxin^ lies for the recovery of a sum certain; First, on records; as judg- Debt, 
ments, or rect^izances: Secondly, on specialties; as single bills or bonds, 
by or against the parties or their personal representatives, or against heirs 
or devisees; or upon articles of agreement to pay money, leases, mortgages, 

&C.: Thirdly, upon simple contracts; as for services and works, monies, 

&c. it being a rule, that wherever indebUalus assumpsit lies, debt vrill also 
lie; or, by the payee against the drawer, on bills of exchange, bankers’ 
drafts, or promissory notes, expressed to be for value received, or on bye¬ 
laws, or foreign judgments, or for fines and amerciaments, &C.J Or lastly, 

' it is founded tn maUficiot and lies against sheriffs, &c. for escapes after 
judgm^t; or n|km acts of parliament, by tbe parties grieved at common 
infbrme^. 

AwNurry is an action which Ues for th^ recovery of an annuity, or Annw^* 

- ywsly payment of a certain sum of money, granted to another in fee, for 
life or years, ehaiging the person of the granfm? only; imd it may be 
Inought by the gremtee or heirs, m? his or thdr grantee, against the 

bSI 



ScireJaeias. 

Actions for 
wrongs. 

Case. 


To persons. 


■' oif' 

gmtOT or hia heirs*, ^is action is at present oulWtl^S b^g SttjWP- 
sc<led bj the action of debt or But d^t docs not lie At commira 

Jair^, nor by statSAiwc, c. 14. § 4. for the arriB& of An annuitf or yearly 
rent, devised to j 4. payable out of lands, during the hife of B., to whom 
the lands are devised for life, B. paying the same thereout, so lohg as the 
estate of freehold continues •*. SciBE Paciab lies by or against the parties 
or tJicir representatives, to have execution on a judgment, statute or re¬ 
cognizance, for the sum recovered, or acknowledged to be due. 

Actions for wbonos are Case, Detinue, Replevh, and Trespass vi et 
arums. 

Actions on the case are founded on the common law, or given by act of 
parliament ,* and He to recover damages, for consequential wrongs or torts, 
to persons individually or relatively; or to real or personal property, or 
some right or privilege incident thereto. These actions hre either ex 
delicto, or ^cm ex oontractn: and they are said to arise from mal- 
Jhazance, or doiiq; W’hat the defendant ought not to do; non-feazarice, 
or not doing what be ought to do; and mis-feazance, or doing what he 
ought to do, improperly; and they are commonly for doing or omitting 
something contrary to the general obHgation of law, the particular rights 
or duties of the parties, or some implied contract between them. To 
persons individually, ex delicto, they are for some consequential hurt or 
damage, arising from public nuisances, or keeping mischievous animals*; 
in nature of conspiracy; for maHcious prosecutions, of civil suits or 
criminal charges; Hbcls, scandalum magfiatum, or dcfiimation of common 
persons; against justices, or other officers, fm refusing bail. See.: or, 
quasi ex contractu, against surgeons, &c. for improper treatment. To 
•persons relatively, ex delicto, they are far seducing, enticing away, or 
harbouring wives or servants, per quod consortium vel sef^itium amisU 


* Co. Lit. 144. b. 

i Msule & Sel. 113. and see 6 Moore, 
335. S Brod. & Bing. 180. S. C. where the 
annuity was created by grant. See also 
M'OeL 495. 

‘ This and sonne other of the wrongs here 
mentioned, as afiecting jiersons, may and do 
frequently affect jtcrsotial property. And on 
the other hand, some of the wrongs hereafter 
referred to, as affecting jiersimal property, may 
and do sometimes affect persons, as negli- 
g(n)$;e in riding horses, and driving carriages, 
&c. 

* In the fomer editions' of this work, ac* 

; lions for criminal ebnyemtion, debauching 
Wi Itesring or imprisoning wives 
. (^r per fptod consortium vH serviHum, 

jcA^^''iiW»'CfeifBd:under the head of acrions 
ill principle seem to 
be.';i%'’fbl''u^j|||6wing masons': i%xt,'tbai 

A^Snngs oompkined of jlwrdhi are not im¬ 


mediate, but conseqaentiol: Secondly, that the 
pUtintifT may declare for them by bill, with a 
fuod cum, which is not allowed in trespass: 
S Salk. 686. 1 Str. 621. Thirdly, that in 
these actions, the plea of the statute of limi¬ 
tations is not guilty within sir years; 2 Wils. 
85. 8 Bur. 768. 8 Ken. 871. BuL Ni. 
Fri. 8S. S, G 6 EajAr 887. S. P. semb. and 
not, as in trespass and assault, within fottr 
years; 2 Salk. 420. And lastly, that though 
the plaintiff should not recovcr/»»tV shillings 
damages, he is nevertheless entitled to full 
costs. 1 Salk. 206. 2 Ld.Baymi bsi. S. G 
8 Wils. 819. 2 llep. 654. S. G and 
see 2 Dtunf. & East, 167. 6 Durnft & East, 
861. 5 East, 45. 6 Eash 861. 387. 4 
SowL A Byl. 215. But as these actions, in 
point of farm, arc laid in et armis and contra 
pacem, it has been dcteiAiined, that they are 
to bA considered as actions of tre^mss; 2 
*K«w Kep. G P.' 476. And accordingly ft is 
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Ttt pernmal property, ex delielo, they are actions of <«wcr and conver¬ 
sion; for negligence, in riding horsey driving carriages, navigating vessels, 
or performing works; a^^st sheriffs and other officers, for escapes, false 
returns, or taking insufficient pledges, &c.: ibr excessive ot irregular dis¬ 
tresses, pound breach and rescue of distresses for rent or damage feasant; 
rescue of prisoners; unlawfully exercising trades, or infringing patents, 
copyrights, &c.; false and deceitful representations; or on the statute 7 & 8 
Geo. IV. c. 31, &c.; or quasi ex contractu, for deceit on the sale of cattle 
or goods, or immoderate use of them, when lent or let to hire; and against 
innkeepers, carriers, by land or by water, wharfingers, farriers, &c. To 
real property corporeal, ex delicto, tlicy are for nuisances of a private nature, 
to houses, lands, &c. to tlie prejudice of the plaintiff's possession or rever¬ 
sion; or on the statute 7 & 8 Geo. IV. c. 31, &c.: cw quasi ex contractu, 
against tenants, in nature of waste; for not repairing fences, or for not 
carrying awaylithcs,&c. And to real property incorporeal, ex delicto, they 
arc for disturbance of common of pasture, &c. ways, offices, franchises, 
tolls, ferries, and scats in churches. 

Dktinue lies upon a purchase, bailment, or finding, for tlie recovery 
of goods in specie, or damages for detaining them.- And in this action, 
when the goods arc alleged to have come to the defendant by finding, it is 
suflicient for the plaintiff to prove that they came to him by wrong; at 
least, unless the finding be traversed®. Replevin lies to recover 
damages for an immediate wrong, without force, in taking and detaining 
cattle or goods, under a distress for rent, or damage feasant, &c.; and 
answers to the action of trespass de bonis asportatis. It seems, that a 
writ of rcpleom may be properly brought, not merely where there has 
been a distress, as is generally imagined, but in all cases where a person 
takes goods out of the jrassession of the party who applies for the writ, 
upon his giving security, until it shall appear whether the goods are 
rightfully taken: but if A. be in possession of goods, in which IS. 
claims a property, replevin is not the proper writ to try that right*'. 
Trespass vi ct armis lies to recover damages for immediate wrongs, 
accompanied with force ; to the person, by menaces, -assault, battery, 
wounding, mayhem, or fa^c imprisonment; to real property, as houses, 
lands, fisheries, or watercourses ; and to personal property, by destroying, 
damaging, taking away, detaining, or converting cattle or goods. 


hoMen, that a count may be Joineit therein 
for breaking and entering the plaintiff’s house, 
or other trespass, vi et amis.* Jd, ibid. 3 
Maule & SeL 436. 8 Campb. 586. n. S. C. 
in like manner as trespass and rescue may 
be joinal, 8 Lutw. 1849. 1 Ld. Eaym. 83. 
though the consequences of a rescue seem to 
be properly the subject of an action on the 
case. 

* 1 New B<?i. C. P. 140. 

»’ 1 Scho. & Lei’. sSo, »1. n. aif7. and 
see 8 Stark. 2il, Pri, 889. wltcre, in an ac¬ 


tion of Irover for books of account, Lord 
EUmbormigh intimated, that the bringing an 
action of trover was not the most convenient 
remedy in a case of this nature; and said, 
that h,e had heard Mr. Wallace express his 
surprise, that the remedy by replevin, was not 
more frequently resorted to^ by means of 
which the par^ migiit obtun possession of 
the specific chattel ef which be had been de¬ 
prived, instead of an action of trover, in 
which he would recover damages only. 


TopcisonalptO'- 

I'etty. 


To real pro¬ 
perty. 


Detinue. 


Itcpioviu. 


Trosiiass, n et 
armts. 





waltwAs, ’ tk astim siboaid bww^lili by tli« pa?^ fUfilJk wli6p 

awitossct was made, if liviagj or, if d^d» by exeeutot^ «v admi* 
niMratorsi^ A»d it ahoald be brought agutm tie pwly who made the 
contract, or, if be be dead, agaimt bia exeetit<mi or adm^iltr^wmi *; w, 
Wlic** there are upon a bond, against bis hefes and deviae^i. Whare there are semral 
Beyen4 parties. jo , <x«tniet, the aclion should be brought by tw agaiiiat all'of 

them, if living^; or, if some are dead, by or agaimtt the suravms*’: 
And an aetion n»y be brought by or against a sarviriag partner, fw hia 
own debt, as wdl as &r that whieh was contracted in the life-time of the 
deceased^. If an action be brought upon a joint etmtraet, hy one of 
several partners *, or assigneea of a bankrupt *, the plaintiff will be non¬ 
suited, or hare » verdict against him: But if one of several phuntifih he 
ini8>-nim(ed, this is the subject of a plea in abatement, and not in bar s: 
And if an action be broi^ht againrt one of several partners,' or assignees, 
ho can cmly plead in abatement; though the plaintiff knew, and even 
contraetE^i with the other partnersIn asmmjmt, by one of two sur¬ 
viving partners, the fact of the plaintiff's being a surviving partner, must 
be stated in the declaration ; and therefore, a count for goods sold by the 
plaintiff to the defendant, is not supported by proof that the goods were 
sold by the plaintiff and his deceased partner ‘: But under a declaration 
containing only one set of counts, charging the defendant in his own 
riglit, the pkintlff may recover one demand due from the defendant indi¬ 
vidually, and another due from him as surviving partnerIt is also a 
rule, that, as a man cannot sue himself, an action cannot be maintained 
by several plaintiff, on a joint contract, where one or more of them arc 
By assignee*. liable. With the defendants, to the performance of itA contract, being 
a chose in action, was not assignable at common law, so os to entitle the 
ass^nee to an action in bis own name ": but there was an cxcepticm to 
this rule, in the case of fmeign bills of exchange, upon which an action 
might have been maintained, in the name of the indorsee: And the some 
dodrine was afterwards applied to inland bills *; and extended to pro¬ 
missory notes, by the statute 3 & 4 Anne, c. 9: and, by other acts of 
parliament, actions may be maintained by the assignee of the reversion, 
or against the assignee of a lease, where the covenants run with the laud"; 


® 1 Wins. Ssund. 5 Ed. 216. a. (1). 

*’ Id, 291. i. (4). and see 4 Barn. & Aid. 
48'7. 0 Moore, 832. 3 Born. & Cres. 858. 


<5 Eowl. & Ryl. 152. S. C. 7 Dawl. Sc RyL 
144. 

• 2 Wms. Saund. 5 Ed.il21. c, (1). 
f {idldmg V. Vaughan, E. 22 Ge% IIL 
, 2 Chih Rep. 436. S. C. 5 Dumf. & 

1'E^. Rep. 47. S. C. 6. Bumf. 

s" 

,«8B. ' J 

*' 2 Stark. m.;m 424. 

.8,,a-'* , 


Wms. Saaad. s Ed. 


* 6 Matile & SeL 45. 

* 2 Atk. 610. 5 Bur. 2611. 2 Blac. Ileji. 
947. 5 Durnf. & East, 649. 1 Wins. Saund. 
5 Ed. 291. c. d, 

‘ 4 Barn. & Aid. 374. wid see 6 Moore, 
382. but see ^ SiTO, 

^ 1 Barn. & Aid. 29.* and see 7 Moore, 
158. S Brod. & Bing, 302. S. C. 

' 2 Bos. & FuL 120.124. (c). 6 Taunt. 
597. 2 Marsh. 319. C. 6 M>ore. 334. 

™ as to th^ assignment of 

cboses in aclion, see C^iUy on tsUs, p. 7, &c. 
"/etll. 

" Stat, 32 Hen. VIll. e. 84. 



tlwfe awrfgttees of a bail *, or replevin S bond} or of tho oflfeot* of a 
bankrapt^ ot insolvent debtorBut a trustee under tbe SooicA bank* 
rupt act, (54 Geo. Ilf. e. 1S7.) cannot sue, for a chose in actio^ in his 
own name and upon the contract of a bankrupt, or insolvent dclHior, cm 
action does not lie against his assignees. 

By statute 64 Geo. III. c. 170. § 8. " all securities given or recdved 
" fat indemnifying any district, parish, township, or hamlet, for the 
“ maintenance of any bastard idiild or children respectively, or any ex- 
pcnses in any way occasioned by such district, &c., by reason of, the 
birth or support of any bastard child or children btarn within such 
district, &c., or chargeable thereto, are declared to be vested in the 
overseers of the poor of sudi districta&c. for the tkne being j who are 
" authorized to sue for the same, as and by their description of overseers 
** of such district, &c.; And such action, so commenced by such over- 
" seers, shall in no wise abate, by reason of any change of overseers of 
** such district, &c. pending the same; but shall be proceeded .in by such 
** overseers for the time being, as if no such change had taken place.” On 
this statute it has been holden, that an action on a bond, to indemnify a 
parish against the expenses of a bastard child, must be brought in the 
names of the overseers for the time being, and not of those to whom the 
bond was given*! Also, by statute 59 Geo. III. c. 12. § 17. " in all 
actions, suits, indictments, and other proceedings, for or in relation to 
any buildings, lands or hereditaments, purchased, hired or taken on 
" lease, by the churchwardens and overseers of the poor^^of any parish, by 
“ the authority and for any of the purposes of that act, or for the rent 
“ thereof, or for or in relation to any other buildings, &c. belonging to 
“ such parish, or the rent thereof ; and in all actions and proceedings 
upon or in relation to any bond, to be given for the faithful execution 
of the office of an assistant overseer, it shall be sufficient to name the 
** churchwardens and overseers of the poor for the time being, describing 
" them as the churchwardens and overseers of the poor of the parish for 
which they shall act, and naming such parish ; and no action or suit, 
" &c. shall cease, abate, or be discontinued, quashed, defeated, or impeded, 
“ by the death of the churchwardens and overseers named in such pro- 
«* ceeding, or any of them, or by their removal from, or the expiration of 
“ their respective offices." On this statute, where a declaration in ejects 
ment, by churchwardens and overseers, contained two sets of counts, one 
describing them by their office, without their names, and the other by 


“ Stat. 4 & 5 Ann. c. 16. % SO. 

>> Stat. 11 Geo. II. c. 19. § S3. 

* Stat. 1 Jac. 1. c. Id. § 13. 6 Geo. II. c. 
80. § S. 6 Geo. IV. g. 16. § 63. And see 
stat. 8 Geo. JV. c. 81. § 11. Geo. IV. c. 
16. § 8$. authorizing the assi^eMof one or 
more monbers of a firm, to <ue the names of 


partners in suits; indemnifying than against 
the ^yment of costs. 

« Stat. 54 Geo. III. c. 88. § 17. 7 Geo. 
IV. c. m, § 84. 

* 6 Maule A Sel. 186. 
f 8. Idoore, 81. 8 Taunt. 691. S. C. and 
see 8 PowL & llyh 188. 


By parish 
tieers. 
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By, or agkintt, 
trustees of 
ftiendly gode> 
ties. 


PuUie compa¬ 
nies. 


Trustees, ud 
commisskraers, 
of turnpike 
roads. 


m '.0m, 

witlidtit their q^e, tht court hel4 alter rerdicti thsA tlie 
^lec^QQi if ODfj was eured *. 

case ntfriendly soeietiea^, the trustees n/S the iBStitntion Isr the 
tone being are autfaorizedy by ^e statates 33'CfeOi: III. e. § ll« and 
59 Geth III. c. 128. § 7« to bring and ar cause to be brought 

car defended, mf action, snit or prosecUtiiMi, oriffilnal as '^U as civil, 
** in law or eqtd^y,; touching or concerning the right or claim, 

of or belcBc^g to, or such institutitm; and such person or per- 
" sons so appointed rintU and may, in all coses concemii^ the property, 
right cr claim aforesaid, of such institution, sue and be sued, plead and 
** be impl^tded, in his, her or their proper name or names, as trustee or 
** trustws of suidt institution, witjioat other description: And no such 
** si^l^C. shall be discontinued or abate, by the death of such person or 
" peihldlis, or his or their removal from the office of trustee or trustees; 
** but the same shall and may be proceeded in, by the succeeding trustee 
^ or trustee^ in. Ihib proper name or names of the person or persons com- 
" mencing the same; And such succeeding trustee or trustees shall pay 
" or receive like costs, as if the action or suit had been commenced in 
«* his, her or their name or names, for the benefit of, or to be reimbursed 
" from, the funds of such institution." In an action of d^t, on bond 
^ven to the plaintiff as treasurer of a friendly society, the defendant 
pleaded, that the rules of the society had not been confirmed at the quar¬ 
ter-sessions, pursuant to 33 Geo. III. c. d4.; and the court held, upon de¬ 
murrer, that the plea was bad, the boqd being a good bond at common law 
In actions by or against public companies, as the West India^, London 
Dock*, or Jn«»rnnce ^ companies, fee. the plaintiffs or defendants are fre¬ 
quently authorized and required to sue, or be sued, by or in the name of 
their treasurer, or derk: And; by the general turnpike act e, “ the trus- 
** tees and commissioners of every turnpike road may sue>-and he sued, in 
** the name or names of any one of such trustees or commissioners, or of 
their clerk or clerks for the time being; and that no action or suit to 
** be Imought m* commenced by or against any trustees or commissioners 
of any turnpike road, by virtue'of that or any other act or acts of par- 
o luuaent, in the name or names of any <me of such trustees or commis- 
" ricners, or thdr derk or clerks, shall abate, or be discontinued, by the 
" death, removal or act of such trustee, fee. without the consent of the 
said trustees or ctsnmissioners ; but that any one of such trustees, fee. 
“ dtall always bl deemed to be the plaintiff or plaintiffs, defendant' or de- 
“ fendants, (as the case may be,) in every such action or suit: Provided 
ftlways, that every such trustee, fee. shall be rdmhursed and paid out 


. ?«IVlrt. feHyl70a 

see SM, 57 Gm. III. e. ISO. § 8, 
; aad defendii^ actions, &c. by 
; tnfftces 5twcngt Amkt. 
i;» 769. % Chit. Beg, 

S9feA c. . ■ .' 



0 89 Geo. m. c. Ixix. § 184. 

* S9 & 40 Geo. IIL c. xhii. § 150. 
f 53 Geo. III. c. cexvi. 3 Bam. & Cres. 
178. and see 4 Barn. & Cres. 968* 7 Dow). 
&i Bri* S76. a C. 

«3 Geo. IV. c. 183. § 74. 



0 


01* &C. 

** of iibe ouiaies belonging to tbe tumpUiSe road for .wluob be <» they 
" shall actj all such costs, charges and expen8ea» as he or they t^l be 
" put unto, or become chargeable with or liable to, by reason oi his or 
" their being so made plaintiff or plsintifls, defendant or defendants.” 

In Ireland, by the statutes 6 GeOf IV. c. 73* and 6 Geo. IV. c. 42. § MK Societies or 
societies or partnerships, formed under the authority of those statutes, "* 

may sue, and be sued; in the name of any one of tb(^ public officers. And InScotkmL 
by the statute 6 Geo. IV. o. 131. ioint stock societies or {Murtuerships in 
Scotland, may sue, and be sued, in the name of the firms severally used by 
such societies or partnerships, or in the name of the pianager, cashier, or 
principal office]^ of such society or partnership. 

For wrongs, independently of contract, the action must be brought by For wrongs, 
the party to whom the injury is done, againSt the pmty doing its^: And 
if either of the parties die, the action is gone; fer it is a rule, tl»t actio 
personalis moritur cum personS But there are some exceptions to this 
rule, chiefly arising from an equitable construction of the statute 4 £dw. 

III. c. 7* by which executors shall have an action of trespass, for a wrong 
done to their testator**. Where several parties are jointly concerned in 
interest, or have suffered a joint injury S they may and ought to join in 
the same action ; and if they do not, the defendant may plead in abate¬ 
ment, but cannot otherwise take advantage of the objection <*. And as 
wrongs are of a joint and several nature, the plaintiff may proceed against 
all, or any of the parties who committed them; and it is no plea in abate¬ 
ment *, or ground of nonsuit that there are other partners not named. 

In bringing actions by or against husband and wife, the rule is, that 
wherever the cause of action would survive to or against the wife, they 
ought in general to sue or be sued jointly ^; and this rule holds as well 
with regard to contracts as wrongs. But sometimes, and particularly 
where the cause of action arises daring coverture, the husband is allowed 
to bring the action in his own name, or in the joint names of himself and 
his wife '*. 

The plaintiff has in some cases his eketion, to bring one sped^ of ac- Election of ac¬ 
tion or another for the same cause ; as in actions upon contracts, he may 
bring assumpsit or debt upon a simple contract, or debits or covenant upon a 
qtecialty, for the non-payment of money; Or, if the breach of a simple 

** 1 Wms. Saund. 5 Ed. 216. a. (1). P. 865. 6 Durnf. & East, 869. 1 Wats. 

^ 2 Bac. Abr. 444, 5. and see Cowp. 375. Sound. 5 £d. 291. e. contra. 

1 Wms. Sound. 5 Ed. 217. 4 Moore, 532. ^ S East, 62. 6 Moore, HI. 8 Brod. & 

2 Brod. & Bing. 102. S. C. Bing. 54. 9 Piica 408. S. C. and see S 

** 2 Wms. Sound. 5 Ed. 115. 1 Vent. Catnpb.29. 1 Bing. 148. but see 12 East, 

167. 2 Lev. 27, S. C. 1 Raym. 127. 2 89. 452. 2 Marsh. 485. semb. amtra. 

Wils. 414. 2 Wms. ^und. 6 Ed. 116. (2). « 1 Wils. 224. 2 Wils. 227. 

6 Dumf. & East, 766. 7 Dumf. & For a more particular account of the 

East, 879. 6 East, 420. 1 lyhis. Sound. 5 pcattia to the action, whether upon contracts 
Ed. 291. *' or for wrangg, see 1 Wms. Sound. 5 Ed. 

* 5 Dumf. & East, 649. #a»it. Rep. 1. 891, 5. (4). 2 Wms. Sound. 5 Ed. 116. C^)- 

and sec 6 Moore, 141. S Brod. &, Bing. 54. and 1 <ait. 4 Ed,.Chap, h 
9 Price, 408. S, C. but sec 2 New Rep, C. 





m^lbamHee, loftf ^4M^eidte''4ai 

ll|e»!||ltMiBl dmiinst«tu»R * j as for deoetl on the tale of eattle Oi* gooda/ or 
iamodorote qm of tbem, wli«o loot or let to hbe; sad against attimies, 
agrrum, Mfim6agem, innkeepcera, &e. And tribmw cattle or goods are 
fvVoqgftUly taken and detained,, he ma^r hru^ trofim vi ei armia, reple¬ 
vin, inner, m detinues^ or, if are ctmverted into menef] he may 
waive the tmt, arid hthag ateum/^ fbr ffioney had and reoeived 
the {daintiff hindag once inade his deotion^ cannot afterwards brii^ an» 
other specie of aetitm for the same eatue, either whilst the former » de¬ 
pending, or after it has been determined. And it is a role, that the party 
ap^ying fbr an informatum ahall be imderetood to have made his eleotiim, 
and waived his xem^y by action, whatevw may be the fete of the mo¬ 
tion for the infttfmation, unless the court think fit to give him leave to 
bring vn action ^ 

Grcuity of ao« The law » said to abhor cireuitp of action: and therefore if the obligee 
of a bond ttovenwoit generaUy not to sue upon it, this slmll operate as a 
releiae, and aiay be pleaded in bar of the action ; for if it operated only 
as a covenant, it would produce two actions'*. So where, to debt on bond 
fbr tiie defendant pleaded, that after the making of the bond, the 
plamtiff by indenture covenanted, that if the defendant should at such a 
day pay lOOf. the obligation should be vmd, and alleged that he paid the 
mcmey at tiie day; and npon dmnuiver, it was insisted fbr the |daiatiff, 
that tim indentnrc, being made after the bond, could not be pleaded in 
bar; bat all the court held, that the defendant might well plead it in bar, 
without being put to the action of covenant, by circuity of action**. But 
if A. and B. are jointly and severally bound to C., who covenants with 
A. ordy, that he wDl not sue him, this is not construed to be a release, fbr 
thcfe is still a remedy m the bbnd against B.^: And so where a man 
becomes bound to another, who eovenants not to put the bond in suit be¬ 
fore Miekaelmas, and the obligee nevertheless brings debt on the bond be¬ 
fore that time, the defendant cannot plead the covenant in bar, but must 
have rceourse to an actioa upon it >. 

Joinder of ae- It is a ruk, that aeveiul counts may he Joined in the same declaration. 


• «ir*k *19. 9 wm. 84(8. 1 Bumf, t 
East, 874, But where the substantial groum 
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diency of adopting particular fomu of actwn, 
in order to obtain the security of bail. 

** 22er v. ^torrow and another, H. 88 Geo. 
III. K. B. And see furtberi aa to the Sec¬ 
tion of actions, Com. X%. tiu Aefim, M. 1 
Chit. FI. 4 Ed. 188. 

* 1 Burnf. a^ East, 444 

* Chro. Elie. 088 . 

(8 SaUc. fiTO. 1 Ld. Eaym. 600. 18 Mod. 
851. 4 C. 8 Bumi^ & Ea*t, 168. 

* And. 807, jd: 816. Cro. SUz.8d3. & C. 
and tee furtbur, as to eireuiiy of aetion, 8 
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§at pmmieditk^ offW ^ iMrftere?!i* Tlws, ia 

•etiaaa tepon contract, the plaiittif j<m as swwsr MMom& eoants fit 
he has causes of action, in accounts so likewise ill acmviptit, at » cone* 
nant, debt, annuUy, w scire Jacias: And there ia a ease where it was 
hdden, that debt and detime might he joioed in the same aetioat. In 
like manner, in actions for terongs indepwdeatljr ef eentraeti the plaintiff 
may jmn as many different oonnts sake has causes of actkai in eafCj or in 
detinue, replevin, or trespass:: And 'he may join trespass and haUerp of 
his servant, per quad servUium andsit or trespass and rescue **, in the 
miqg ijijclam tiiMi . But, with the exceptions before mentioned, counts 
in actions upon eoniraet cannot be joined with counts for wrongs inde¬ 
pendently of contract*; nor can ccHints in any one species of these ac¬ 
tions, be joined with counts in another. In a' declarathm tm the case, one 
count stated, that the plaintiff, at the request of the defendant, had 
caused to be delivered to him certain swine, to be taken care of, for re¬ 
ward, by defendant for plaintiff; and in consideration thereof, defendant 
undertook and agreed with plaintiff, to take care of the said swine, and 
re-deliver the same on request; and the court held, on motion in arrest of 
judgment, that this was a count in assumpsit, and could not be joined 
with counts in case C 

Wherever several counts may be joined in the same declaration, for 
different causes of action, there is always the same process by ori^iaal 
writ, and in general the same plea or general issue, and the same judg¬ 
ment. And hence, rules have been framed, in order to determine what 
different counts may or may not be joined in the same declaration, from 
the similarity of the process, the plea, and the judgment. In one cose, 
it was said by Lee, Ch. J. that the true way to judge of this mattes: is, 
that whenever the process and judgment are the same on two coituts, they 
may be joined; otherwise they cannot *. But it being fmmd tliat the 
similarity of the process afforded but a very fellible critedon, there being 
the same process of summons, attachment and distress, in actions of ac¬ 
count, covenant, ddit, annuity, and detinue, and the same process of at¬ 
tachment and distress in actions eff assumpsU, case, and trespass, none of 
which can be joined, it was said in a subsequent case, by WUtnof, Ch. JT. 
thsd the true test to try whether two counts can be joined in the same 
declaration, is to consider and see whether there be the same judgment on 
both; and if there be, he thought they might he well joinedBut in 
a later case, the court of Common Pleas weie of opinion, that Jthe rule 
or test to try whether two counts can be joined, as laid down in the for- 

* 2 'Wms. Saund. fi Ed. 117. a. is also a writ ia the rei^tet, de vxore ab- 

** Bro. Abr. tit. Joinder lin action, 97. Gilb. duetd, evm bonis viri, F. li. BL 89. But this 

C. P. 5. 1 Bac. ^r. SO. But /nwer and writ has been said to be against law. S SaUc. 

dethtue cannot be Joined. Wiilesi 118. And 6S7. 

in order to join deis and detmue, it seems * S Bam. & AM. 6B2. 1 DowL & Byl. 
they'niust be both founded cp contract. 289. S. C. 

0ro. Jac. 601. Alegm, 9. 1 Bac. Abr. 1 6 Bam. & Cres. 268. 

30, 2 New Rep. C. jp. 476. ante, , * 1 Wils. 262. 

<• a Lutw. 1249. I Ld. 83. There * 2 Wils. 381, 
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, Mtief tod k^ge, and not 
&t tin# t^inibn jprotwbly was, chat them k the sarndju^nwait, fef dasBagcs 
and costs, in actions of asmmptU, covenant, caee and trespass, and the 
same entry of a tmsericordm in the three first of these actions, and yet 
no two of them con be joined. Therefore, ill a still later case, a new cri¬ 
terion was substituted; and it was said by Butter, J. to bo uniTe]^||ally 
true, that wherever the same plea may be pleaded, and the same judg¬ 
ment given, on two ccnints, they may be joined in the same declaration 
But even this rule is not alto^ther unexceptionable; for it is clear that 
case and trespass cannot in general be joined, although the same plea of 
not guilty of the premises will serve for both, and there is the same 
judgment in each, for damages and costs: and though in general the 
judgment in trespass is ^lod eapiatur, and in actions upon the case, quod 
Sit in misericordiS «, yet sometimes there is an entry of a capiidur in case, 
as well as in trespass It' should also be observed, that this rule is 
merely affirmative ; and it docs not hold e converso, that different counts 
cannot be joined, unless there be the same plea and judgment on all of 
them: for it is holden, that debt on record, specialty and simple contract, 
may he joined, although they require different pleas °; and in debt and 
detinue, which may also be joined, not only the picas, but the judgments 
arc di£^ntThe nature of the causes of action therefore should be 
attended to, in order to determine wbetlier different counts may or may 
not be joined in the same declaration: and, with the exceptions which have 
been notic<^, it may safely be laid down as a general rule, that wherever 
the causes of action are of the same nature, and may properly be tlic sub¬ 
ject of (xmnts in the same species of action, they may be joined, otherwise 
they cannot. 

In order to join several county however, in the same declaiation, it is 
necessary that they should bo all of them in the same rights; and upon 
that ground it is holden, that a plaintiff cannot join in the same decla¬ 
ration, a demand as executor, with another which accrued in his own 
right: and such misjoinder of action is a defect in substance, and there¬ 
fore bad on a general demurrer, or in arrest of judgment, or on a writ of 
errorBut a count for money had and received by the defendant to the 
use of an executor ^ or for money paid by the plaintiff as such, to the 
use of the defendant may be joined with a count on a prtnnise to the 
testator. So, a count upon a promise to the plaintiff as administratrix, for 
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godb 04 ^ ^ivered by b^f tbe des^ pi tli 0 ^ injiefltBte^ aaay bo 
joined fWith a count upon an account stated with hjsr as adnuhistratrix; 
for the damages and costs when recovered will be assets ®: and it is a 
ruleMbat where the transaction has. been entirely with executors or ad¬ 
ministrators in their representative character, and not in their pereonal 
ch8;^tcr, or altogether in their personal character, tho counts may be 
joined K Three executors having order^ gc^ids to be sold as the goods of 
their testator, afterwards sued for the amount, without styling themselves' 
executors, and without joining a fourth executor, who was named in the 
mil; and tho court held they might recover 

An executor gs administrator may declare as such, on on account stated 
by the defendant, with the testator or intestate, or with the plaintiff, of 
monies due to him in his representative character And where a testa¬ 
tor or intestate has stated an account, it is usual to declare for tho ba¬ 
lance, against his executor or administrator. Or, if an executor or admi¬ 
nistrator state an account of monies due from the testator or intestate or, 
as it seems, of monies due from himself in his representative character he 
may be declared against as sudi, for what appears to be due. And, in any 
of the above cases, other causes of action, in the same right, may be joined 
in the declaration. But a count upon an account stated with the plaintiffs, 
executors, &c. not saying as executors, &c. cannot be joined with counts 
on promises to the testator j for it is no allegation that the promises 'were 
made to the plaintiffs in their representative capacity; and, under such a 
count, proof might be given of an account stated with them individually s. 
And a count in assumpsit against husband and wife, who was adminis¬ 
tratrix with .the will annexed, upon promises by the testator to pay rent, 
cannot be joined with counts upon promises by the husband and wife, as 
administratrix, for use and occupation by them afi^ the death of the tes¬ 
tator 

In an action by the assignees of a bankrupt, the plaintiffs may join 
counts for money lent and advanced, and money paid by them, as assign¬ 
ees, with counts for money had and received to their use, and upon an ac¬ 
count stated with ^em, in that character ^ And the assignees under a 
joint commission against A. and B. may, in an action to recover a debt 
due to A., describe themselves in the declaration, as assignees of A. alone 
So, where the pl^tiffs sued as assignees of A. and B. and also as as¬ 
signees of C. for a joint demand> due to all the bankrupts, the declaration 
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ft amtt of ' '3!!lifeft8ai|g!!imi^ 

^ ^liSnt oornmis^ i^ainst tw& pftrtiten, mfteeaf&, in t!io temci 
defefa die to the pMtners joiiitly, and debts due to them separately ^ 
Bnt the assignees of A. a.faanicmpt, and also of B. ft bankrapt, niider*^- 
rate eoimniss{oi 28 > cannot recover, in tiie same ftctitm, ft dd)t diutirom 
the defendant to both the hnspkmpts, and also gepatate debts duo to of tph ; 
and if'in sueh an aetiidn the Jnry hftte tuneeft^ the damagi» Severny, on 
the separate counts, the court ttiU attest the jodgmrat on those oountO 
whidi demand the debts due- to eaeh bankrupt separately And the 
assignees of A> and B. bankrupts, nitder a jmnt commission, cannot mdn- 
tam an action for money had and received to the use of the bankrupts^ or 
to thdr own use, if it be proved that one of them oiJy had committed an 
act of bankmptcy; neither are they entitled to recover the separate 
moiety of one, tinder such eommbsion 


Umitation of The UinitatUm of personal actions is regulated by several statutes- 
%»^81 EUz* ^ actions brought for any forfeiture upon 

c. &,§ 6, ’** a penal statute, whereby the forfeiture is limited to the king only, 

shall be brought within tm years after the offence committed, and not 
'* after. And all actions brought for any ferfeibire, upon a penal 
" statute, except the statute of tillage, the benefit tihereof is limited to 
“ the k ing and the informer, shall be brought vithin one year after the 
" offence committed; and in defeult thereof, the same shtdl be brought 
" for the king, at any time within two years after that year ended: And 
** if auy actiem ^all bd\rought after the time m limited, the same 'diall 
be void. Provided, t^t where a shorter time is limited, the action shall 
be Inrought within that time." This statute extends to aU actions 
brought npmi penal statutes, whereby the forfeiture is limited to the 
king, or to the king oud the party, whether madb before or since the 
Blix. But it does not extend to actions brought by the party 
gHetted*, And where fSie penalty is given to a common informer done, 
didbrent epioions have been entertained, whether it is within the statute. 
On the one hand it has been sdd, that this is not a case within the words 
of the act, Which ought to be taken strictly, and not extended an 
etpiitable constractiozl. (bi the other hand, it has with more reason been 
otMAteded, that as the kfermer fe bound, when the king is joined with 

,, ■, ij-. 
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mwt should he be bom^ vbfitt beiues hy ’• And 
where an action waa after a yeiwv hf a cowunon in*- 

former^ on the statute 9 Anne, c. 14» the court of demi&on Pleas held 
^is ti^ be a case within the 31 Elia, though the action was ghren in 
the ^t instance to the party gnered, uid afterwards to a comsam. 
informer: for such actions would have been within the 7 Hen. PHI. c. 3. 
ana the 31 £liz. was made to narrow the tixib given by that statute^ and 
could never mean to leave any actions unrestrained in point of time r > 
the latter part of the dause must therefore be construed to eictend to 
them'’. „ 

By the statute 21 Jac. I. c. 16. § 3. it is enacted, that ^'aH actions of 
" trespass quare dausum jre^, detinue, trover, and rej^evw for 
'' taking away goods or cattle; all actions of accoutd, mid upon tiie ctue, 
" other than such accounts as concern the trade of merchandise between 
merchant and merchant, their factors or servants ; all actions of debt, 
" grounded upon miy lending or contract without specialty, or for 
'' arrearages of rent; and all actioflw of assault, menace, battery, wound- 
ing, and imprisonment, shall be commenced and sued witiiin the times 
“ hereafter expressed, and not after; that is to say, the said actions upon 
the case, (other than for slander,) account, trespass quare clastmim 
“ fregit, ^c. debt, detinue, and replevin, within six years next after the 
“ cause of such actions or suit, and not after ; actions of assault, battery, 
wounding, or ^pnsmmcnt, within Jmr years; and actions up(Hl the 
ca*e for words, vtithiu two years next after the words spoken, and not 
" after." 

“ Nevertheless, if in any of the said mstions, judgment be given for the 
** plaintiff, and the same be reversed by error; cer a verdict pass for the 
" plaintiff, and upon matter alleged in arrein; of judgment, the jud^pnent 
" be given againti; the plkiatiff, that he take nothing by his plaint, writ, 
" or bill; or if any of the said actions shall be Wought by orij^nal, and 
the defendant therein be outlawed, and ^tall after revenm the outlawry; 
** that in all such *iises, the party plaintiff, his' heirs, executors or 
** administrators, as the cose shall require, may commence a new aetiou, 
" within a year after such judgment reversed, or g^ven ageunst the 
plaintiff, or outlawry rewsed, mid not after." 

" And if any .person or persons, entitled to any of the said actions, 
** shall be, at the time of atiy su^ cause of action accrued, within the age 
ot vareafy one years, feme covert, non emnpos mentis, imprisimed, or 
beymid the seas ; tlwH such person or persons dull be at hberty to 
bring the same actions, within such times as are before limiled, after 
their eomiag to or bting of ftill age, disooveit, of sa»e uiemory, at laige, 
and returned from beyond thtlisas." 

These statutes are confined^l^ the partionlar actions enumerated 
therein; and do not extend to actions of annuity, or for the recovery of a 
rent-charge *; nor to actions of account concerning the tr^e of merchan- 

*l LA.»tyni.m . ip. JPtf. in«. 

* Sir T. Id. f CNjO. ^ 10 Vm. 458. M*CW. 495. 
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Of 

tU«l,bc|tweai merphant and morohanL whcjrp^^ ,acc 0 anit^ arts 
ciment ; lunr.to actitaas of cmenmt, or d^t on.specialty, tjr Qtlier ,ina<,t63P 
o£« higher nature; but only to actions of debt upon a lending or contract 
without specialty, or for arrearages of rent reserved on parol leai^s*. A 
scire Jkcias also, being founded on matter of record, is not within the 
statutes of limitations. 

• '*‘jX 

Suits ill the Admir^ty Court, for seamen’s wages, not being provided 
for by these statutes'*, it was emitted by the 4 Anne, c. 16. § 17> that 
'' all suits and actions in the court ic^ Admiralty, for seamen's wr^s, shall 
" be commenced and sued within ru: years next after the cause of such 
suits or actions shall accrue, and not after ; " with the li£:e proviso, as be¬ 
fore, in favour of perwuns wlt^n the age of twenty one years, &c. In the 
case of a dtfendant beyond sea % it was enacted, by the same statute, § 19. 
that " if any person or persons, agaimt whom there shall be any such 
cause of suit or action for seamen’s wages, or any of the causes of 
** action mentioned in the 21 Jac. I. shall be, at the time of any such 
" cause of suit or autioa accrued, beyond the seas, then the person orpersons 
" entitled to .any such suit or action, shsdl be at liberty to bring the said 
" actions, against such person and persons, after their return from beyond 
the seas, within such times as are respectively limited for the bringing 
“ of the said actions by this act, and by the said other act of 21 Jac. I.” 
And by the Lords* Act, 32 Geo. II. c. 28. § 17. '' no advantage shall be 
** had or taken in any action or suit against any prisoner discharged by 
" virtue of that act, his heirs, executors or admuiistratoi^ for that: the 
» cause of action did not accrue within six years next before the com- 
" mendng thereof, unless the prisoner was entitled to take sudi advantage, 
" before he stood charged in custody, by virtue of the original suit or 
action; and in such case, the same may be pleaded by any such 
" prisoner, his heirs, executors or administrators." 

Inactions of assumpsit, if the plaintiff be in England, when.the cause 
of actiou accrues, though he afterwards go abroad^ the time of limitation 
begins to run, so that if he or his representativesTiido not sue within six 
yeans, the statute is a bar And if one plaintiff be abroad, and others in 
England, the action must be brought within six years after the cause of 
action arises *. It has also been detenniiicd, that the statute of limit¬ 
ations extends to persons in Scotland; so that if a plaintiff or defendant 
reside ther^ he must sue, or be sued, within the time limited by the 
statute ^ But if the plaintiff be abroad, or beyond the sea, at the time 
wh^ the cause of action accrues, the statute will nc4 run against him, till 
his return to this country e. And if the plaintiff be a foreigner, and do 
m^cotm to England for many years after the cause of action arises, he 
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still has m years after his coming hither, to bring his action": And if he 
never come to England himself, he has al^vays a right of action while he 
lives abroad ; and after his death, his executors or administrators are in 
the same situation. 

The statute cannot be a bar in any case, unless the time of limitation In what cases it 
be e|;pired after there hath been a complete cansc of action; as if a man ’* 
promise to pay ten pounds to J. S. when he comes from Eome, or when 
he marries, and ten years after J. S. marries, or comes from Home, the i 
right of action accrues from the happening of the contingency, from which 
time the statute begin to run, and not from the time of the promise**. 

So in assumpsit, where the plaintiff declared that the defendant, in con¬ 
sideration that the plaintiff, at the defendant's request, would receive A. 
and B. into his house as guests, and diet them,-promised, &c. the defend¬ 
ant pleaded non assumpsit infra sex annos, upon which the plaintiff 
demurred, and it was held no plea; for the defendant cannot in suoh case 
plead «OM assumpsit infra sex annos, but actio nonaccrevit infra sex 
annos ; it is not material when the promise was made, if the cause of 
action be within the six years, and the dieting might be long afterwards 
So if the captain of a ship insured, barratrously carry her out of the 
course of the voyage, procure her to be condemned in a Vice-Admiralty 
court, sell her, and deliver her up to the purchaser, it is only from this 
last event that the statute of limitations begins to run, as between the 
assured and the underwriterAnd no debt accrues on a bill payable at 
sight, until it be presented for pa 5 rment: Therefore, the statute of limi¬ 
tations is no bar to an action on such a bill, unless it has been presented 
for payment ax years before the action commenced*. So, the statute is 
no bar to an action on a promissory note, payable twenty four months 
after demand, if presented for payment within six years before the com¬ 
mencement of the action But a promissory note, payable on demand, 
is payable immediately ; and the statute of limitations runs from the date 
of the note, and not from the time of demand b. And where the breach 
of a contract is attended with special damage, the statute runs from the time 
of the breach, which is the gist of the action, and not from the time when 
it was discovered >•, or the damage arose *. In an action by an adminis¬ 
trator, upon a bill of exchange payable to the intestate, but accepted after 
his death, it was holdcn, that the statute of limitetions begins to run from 
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" Godb. 4S7. 1 Lev. 48. 1 Blac. Rep, 

864. 1 H. Blac. 631. 

' 8 Salk. 488. 8 Ld. Raym. 838. S. C. 
and see Ballantine on the Statute of Umita- 
tions, p. 815, &C. 

* 1 Campb. 689. and sec 4 Esp. Rep. 18, 

* 8 Taunt. 823. 

^ 1 Ry. & Mo. 888. 8 DowL & Ryl. 

347. S. C. 

* Otrutie V. Fontedc, Sit, Lmd, after 

vot. 1 , ' 


M. T. 68 Geo. III. C. P. jkt Man^Id, 
Ch. J. SeL Ni. Pri. 6 Ed. 186. 361. 1 Ves. 
344. accord, but see Hardr. 86. 1 Mud. 89. 
15 Vin. Abr, tit, LifoUation, P. 14, M'Clel. 
& Y. 388. 

3 Bam. & Aid. 626. Uid sec 4 Moore, 
608. 8 Brod. A Bing. 78. S. C. 6 Barn. & 
Cres. 859. 8 Dowl. & Ryl. 14. 8 Car, & 
P. 288, S. C, accent, 

> 3 Bam. A'Ald. 888, 
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limitation of 
aettOH* of debt 
on bond. 


On judgment. 


lie letten of ‘ 

" iliie bill becomes due; there being no causo>f ectioh, tihtal tber6 is a fWtf 
capable of suing V 

, There is no statute of limitatioiis in an action of dd>t on bond**. But 
where the bond has been given more than iweniy years befo^fe the com¬ 
mencement of the action, and no interest has been paid upon it, nor any- 
acinowlcdgment by the obligor of the existence of the debt, during that 
period, the law in general will presume it to be satisfied particularly if 
the debt be large, and the obligor has been all along in good circumstances <*. 
And the defendant shall have the benefit this presumption on the plea 
of soivii ad diem, unless interest appears to have been paid upon the bond, 
after the time mentioned in, the condition; in which case he must plead 
sdmt post iiem’^. So, wh«^ a bond has been given, or interest paid upon 
it, within twenty years, the law in some cases will presume it to be satis¬ 
fied i as where it lias been given eighteen or nineteen years, and in the 
mean-tim<!' an account has been settled between the parties, without 
taking any notice Of the demand but in that case the presumption must 
be fortified by evidence of some auxiliary circumstances e; though, after 
a considerable length of time, slight evidence is said to be sufficient **. 
The doctrine of presumption is said to have been first taken up by 
Lord Hale'^, who thought the lapse of time a circumstance whence a 
jury might presume payment. In this he was followed by Lord HoU, 
who held tha^^ if a bond be of twenty years standing, and no demand 
proved thereon, or good cause of so long forbearance shown, on solvit ad 
diem, he should intend it paid This doctrine was afterwards adopted 
by Lord Raymond, in the case of Constable v. Somerset And it is not 
confined to actions of debt on bond; but the like presumption has been 
made, after twenty years, in an action of debt"', or scire facias", on a. 
judgment: and in a modern case ", where it appeared that the bond was 
not satisfied, the jury, under particular circumstances, and after a great 
lapse of time, presumed it to have been released. So, in assumpsit, where 
the statute of limitations is not pleaded or replied, the jury may presume, 
from length of time and other circumstances, that the debt has been sa¬ 
tisfied c. 
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gbMrtftg* that interest Has been paid -in th« tettid wkbin twenty ye^, or 
that the obligor has acknowledged the existence of the debt within that 
period •, or that he was in bad circumstances’*, or the demand trifling 
or that he has ever since his acknowledgment resided abroad**. But 
'where thete was no evidence of payment, or any 'sort of acknowledg¬ 
ment, for more than thirty years, the presumption arising from lapse of 
time, of a judgment being satisfied, was holden not to be rebutted, by 
evidence of the defendant having been in embarrassed circumstances, and 
in the opinion of •those who knew him, incapable of paying the debt se¬ 
cured by the judgment •• In order to prove the payment of interest, or 
a part of the principal, an indorsement tnaite by the obligee upon the 
bond, within twenty years, is allowed to be evidence but an indorse¬ 
ment made after the presumption had taken pkee, is not admissible s. 

In actions for wrongs, particular times of limitation arc frequently ap¬ 
pointed by statute, different from those in common cases. Thus, by the 
statute 24 Geo. II. c. 44. § 8. it is provided, that “ no action shall l»e 
“ brought against my justice of the peace, for any thing done in the exe- 
" cution of his office, or against any constable, headborough, or other 
** officer, or person acting by his order and in his aid, unless commenced 
“ within six calendar months after the act committed." In the con¬ 
struction of this statute, it seems that the months arc to be reckoned in¬ 
clusive of the day of committing the act **. And whore a constable, act¬ 
ing under a warrant commanding him to take the goods of A., takes the 
goo<ls of J5., believing them to belong to-A., he is entitled to the protec¬ 
tion of the statute; and an action therefore must be brought against him, 
within six calendar months *. And, in like manner, where constables, 
under a warrant to search a house for black cloth which had been stolen, 
finding no black doth, took cloth of other colours, and carried it before a 
magistrate, refusing at the same time to tell the owner of the house 
searched, whether they had any warrant or no j the court of Common 
Pleas held, that they were within the protection of the statute, and that 
an action against them ought to have been commenced within six mouths 
after the grievance complained of*. So, where a constable, having a 
magistrate’s warrant of distress, to levy a church rate, under the statute 
53 Geo. III. c. 127. § 7* broke the door of, and entered the plaintilTs 
dwdling house; the court hdd, thgt although he thereby cxracded his 
authority, yet that no action couldmaintained, after the expration of 
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Frasunij^on «f 
paymeni, how 
rebutted. 


Limitation of 
actions for 
wrongs. 

Against justices, 
and constables, 
Ac. 





Against officers 
of customs, or 
excise. 


Officers of army, 
nary, or ma¬ 
rines, Ac. 


West India, or 
London, Dock 
Coippai^. 


prisoiunent suffered under ]bis warrant, as was wittin six calendar montlia 
before the action commenced against him •>. And where an action of 
assault and false imprisonment was brought against a constable, who hod 
exceeded his autliority, it being objected that the plaintiff had not shewirt 
the Action commenced within six months, according to the above statute. 
Lord Kenyon over-ruled tlie objection, on this distinction; that the de¬ 
fendant acted cfdore qfficii, and not virtute qfficii; and said, that it had 
often been held, that a constable acting colore officii was not protected by 
the statute, where the act committed is of such a nature that the office 
gives him no authority to do it: in the doing of that act he is not to be 
considered as an officer: but where a man doing an act within the limits 
of his official authority, exercises that authority improperly,* or abuses the 
discretion placed in him, - to such coses the statute extends: The dis¬ 
tinctly) IS. between the extent and the abuse of the authority*’. 

*By the statute 28 Geo. III. c. 37- § 23. “ if any action or suit shall 
“ be brought or commenced against any person or persons, for any thing 
by him or them done in pursuance of that or any other act or acts of 
** parliament then in force, or thereafter to be made, relating to his ma- 
" jesty’s revenues of customs and excise, or either of them, such action or 
suit shall be ixtmmenced within three months next after the matter or 
thing done^-'' And, by the statute 6 Geo. IV. c. 108. § 97- *'if any 
action or suit ^all be brought or commenced against any officer of the 
“ army, navy, marines, customs or excise, or against any person acting 
" under the direction of the commissioners of his majesty's customs, for 
", any thing done in the execution of or by reason of his office, such action 
" or suit shall be brought or commenced within six months next after 
" the cause of action shjdl have arisen, and not afterwards." On the 
former of these statutes, it has been holden, that the action Uiust be com¬ 
menced within three months from the time of the original seizure, not¬ 
withstanding the pendency of process in the Exchequer*. And as the 
statute 28 Geo. III. c. 37- is not repealed by the 6 Gieo. IV. c. 105. it 
seems that actions for any thing done )o pursuance of the acts relating to 
the customs or excise, must still be commenced within three months after 
the matter or thing done. Also, by the acts relating to the West India 
iUoA London DorA companies, actions treasurer must be 

brought ^hin six calendar months afteit* the fact committed. 


c^adar months *. But, in the case of ( 
tlio magistrate is liable to answer in an action 


fbr such part 6f the im- 


• i Bam, Sc Aid. 887. 

HlS Sut; 67. 

Ksp., m no*, and see 8 Cliit. 

6 Barn. & Ores. 361. PoU, 89.31. 
tbefonner statutes of 83 Geo. 
84 ^IIL aesa. 8. c.47. 
V'|pW’» latter statute, boweirar, is 

(C^. IV. c. lOS.. Atri .for tMi 

op^tn^ti^ of-«^"statutei, 


sec 8 Dowl. & ByL 9. 

* 8 H. Blac. 14. 8 East, 854. and see 1 
Bing. 167. 

< Slat. 39 Geo. III. c. bdx, § 184. and 
see 5 Taunt. 534. 

■ Stat 39 & 40 Geo. III. c. xlvu. § I5I. 
and ate 1 By. fk Mo. 161. I Car. &P. 541. 

& c. , 



op' '&0. 

acts,.actions for 

things do6e in pnrsuance thereof', must be brought within three months 
next after the act committed, and not afterwards. But it has beeu deter¬ 
mined, that if surveyors of highways, in the execution of their office, un¬ 
dermine a wall adjoining to the highway, which does not fell till more than 
* three months afterwards, they are subject to an action on the case, for the 
consequential injury, within three months after the felling of the wall **. 
By the statute 43 Geo. III. c. 99. § 70.. for consolidating the provisions 
in the acts relating to the duties under the management of the commis¬ 
sioners for the affairs of taxeSi “ if any action or suit shall be brought 
“ against any person or persons, for any thing done in pursuance of that 
“ act, or any act for granting duties to be assessed under the regulations 
“ of that act, such action or suit shall be commenced within six calendar 
“ months next after the fact committed, and not after^vards.” By the 
statute 6 Geo. IV. c. 16. to amend the laws relating to bankrupts", " every 
“ action brought against any person, for any thing done in pursuance of 
“ that act, shall be commenced within three calendar months next after 
“ the fact committed." By the statutes 7 8 Geo. IV. c. 29. § 75. and 

c. 30. f 41. “ all actions and prosecutions against any person, for any thing 
“ done in pursuance of the acts for consolidating and amending the laws 
“ relative to larceny, &c. and malicims injuries to property, shall be com- 
“ menced within six calendar months after the fact committed, and not 
“ otherwise." And, by the statute 7 & 8 Geo. IV. c. 31. forconsolidatiug ( 
and amending the laws relative to remedies against the Hundred “ no \ 
“ person slioll be enabled tn bring any action by virtue'of that statute, 

“ unless he shall commence the same within three calendar montibs after 
“ the commission of the offence." 

The statute of limitations is a bar to an action of trover, commenced ^ 

more tlian six years after the conversion, although the plaintiff did not 

know of it until within that period j the defendant not having practised 

any fraud, in order to prevent the plaintiff from obtaining that knowledge 

at an earlier period b. And in an action on the case against an attorney, 1 

for misconduct, in laying out money on insufficient securities, the statute * 

of limitations begins to run from the time when the defendant was guilty 

of such misconduct, and not from the time when it was discovered that 

the securities were insufficient K To a declaration in an action on the I 

ii 

‘ IS Geo. III. c. 78. § 82. r v !' i Marsh. 429. 6 Taunt. 29. S. C. 3 ^ule 
" IS Geo. m. c. 84. § 83. 8 Geo. IV. St SeL 580. 2 Barn. & Cret.#703. 4 Dowl. 
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uigacts. 


pf acts rektiug 
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Of actions 
against hun- 
dredurs. 


In trover. 


In case, against 
attorney, for 
misconduct. 


Form of plead¬ 
ing. 
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What in j^eneral 
■ufficicnt to take 
case out of sta¬ 
tute, in assumjh- 
ttt, and what nut. 


in; 

dile^ the (»nse of action did ^ot acicii^je w^h: 'Six" years 
next before the comroencment of the suit; a pl^fea of not guilty of the 
jgrievauces mentioned in the declaration, within stx years, being bad ujwn 
Effect of suhae- gpewal demurrer*. And a subsequent admission by the defendant, of 
having committed a trespass, will not take the case out of the statute of 
limitations 

To take a case out of the statute, it is usual, in assumpsit, to prove a 
promise to pay, or acknowledgment of the debt, within sa years before 
the commencement of the action. And a condilional promise has been 
bolden sufficient for this purpose, as well as an absolute one; as where 
the defendant said to the plaintiff, prove your debt, and J mill pay it 
But if an executor bring assumpsit on a promise made to his testator, and 
the defendant plead that he made no promise to the testal;or within six 
years; if issue be joined thereon, a promise to the executor within six 
years will not maintain the actionSo, where an action was brought 
againsr u\, and B. and C., his wife, upon a joint promissory note made by 
A. and C. before her marriage, and the promise was laid by A. and C. 
while the latter was sole, and the defendants pleaded the statute of limi¬ 
tations, whereupon issue was joined; the court held, that an acknow¬ 
ledgment of the note by A., within six years, but after the intermarriage 
of B. and C., was not evidence to support the issue ®. And, upon a re¬ 
plication that the defendant did promise within six years, to a plea of the 
statute of limitations, fraud in the defendants cannot be set up as an 
answer to the plea 

It was formerly doubted, whether a bare achiomhdgment of the debt, 
without a prmnise of payment, w’as sufficient to take the case out of the 
i^ute ; stich aii acknowledgment being only considered as evidence of a 
promise: as in trover, where a demand and refusal arc not holden to be a 
conversion, but only evidence of it. A bare acknowlcdgnient however s, 
and that of the slightest nature •*, is now deemed sufficient to prevent the 
operation of the statute. So, in an action brought by an administrator, 
an'agreement for a compromise, executed between the intestate and the 
defendant, wherein the existence of the debt sued for was admitted, was 
deemed sufficient to take tlie case out of the statute of limitations *. And 
where the defendant, having entered into a guarantee in writing, and bc- 
c^me liable, upon it, at a period of “Wore than six years before the com- 
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‘ Of &c* 

meneeaient of verballf promised, witlun si* yesre, that the 

matto* shottld be etranged; aud afterwards, on an action being brought, 
pleaded actio non acerwit, &c. the cottrt held, that the statute of frauds 
having been once satisfied, by the original promise being in writing, it 
was not necessary, in order to take the case out of the statute of limita¬ 
tions, that the latter promise should also be in writing •. If an agent 
has been employed to pay money for work done for the defendant, and the 
workmen are referred to him for payment, an acknowledgment or promise 
to pay by him, will take the case out of llie statute of limitations So 
the admission of the wife, who was accustomed to conduct her husband’s 
business, is suflScient to take tbe case out of the statute of h’mitations, in 
an action against the husband*. And, in an action against a husband, 
for goods supplied to his wife for her accommodation, while he occasion¬ 
ally visited her, a letter written by the wife, acknowledging the debt, 
within six years, was deemed admissible evidence for that purpose 

An acknowledgment by one of several drawers of a joint and several 
promissory note, will take the case out of the statute, as against any one 
of the other drawers, in a ieparale action on the note against him •. So, 
in a joint action against several drawers of a promissory note, an acknow¬ 
ledgment u ithin iu years, by one of them, will revive the debt against 
another, although the latter has made no acknowledgment, and %dy 
signed the note as a surety And where one of two drawers of a joint 
and several promissory note has ing become a bankrupt, the payee received 
a dividend under the commission on account of the note, the court of 
C’uminon Pleas held that this would present the other druAvor from avail¬ 
ing famisclf of the statute, in an action brought against him for the re¬ 
mainder of the money due on the note; the dividend having been received 
Avithin sis years before the action brought*. But, in a subsequent ease, 
Avhere one of two joint drawcis of a bill of eschange became bai.krupt, 
and the indorsees proved a debt under his conuuission, beyond the amount 
of the bill, for goods sold, Ac., md exhibited the bill as a security they 
then held for their debt, and afterwards received a dividend; the court of 
King’s Bench held, in an action by the indorsees of the bill against tlie 
solvent partner, that the statute of limitations was a good defence, although 
the dividend had been jiaid by the assignees of the bankrupt partner, 
Avithin six years**k In an action against A. on the joint and several pro¬ 
missory note of himself and B., to take the case out of the statute of limi¬ 
tations, it is enough to give in evidence a letter AiTitten by A. ta B., 
Avithin the six years, desiring him to settle the money *. But it is not 
sufficient to shew a payment by a joint maker of tbe note to the pay ee, 
witliiil six years, so as to throw it upon the defendant to shew that the 
payment was not made on account of the note. An acknowledgment by 
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In^adwreues. 


IIHm aot niffi- 



Jai lifca the 

i^^vheie At aad B. tmttie a joint uid eevertA'j^iKti^^ tutted said A; 
diedf 'end tea years after his death, B. paid interest upon the note; it was 
in an action brought thereon ^against the executors Of A., that the 
f^pnenf ofintereat byB. did mt take the cnse (Hit of the statute, so as to 
aialce the executors liable 

If a letter be trritten by a defendant to the plaintiff's attwaey, on 
being served with a writ, couched in ambiguous terms, nmther expressly 
admitting nor denying the debt, it should be left to the jury to consider 
whether it amounts to an acknowledgment of the debt®. And if there be 
a mutual account of any sort between the plaintiff and defendwt, for any 
item of which credit has been given within six years, that is evidence of 
on acknowledgment of there being such an open account between the 
parties, and of a promise to pay the balance, as to take the out of the 
statute*'. So, if a defendant admit the existence of a debt, which would 
Otherwise }« barred by the statute of limitations, but claim to be dis- 
chaiged by a written muniment, which does not amount to a legal dis¬ 
charge, he shall be bound by his admission ^ And where the acceptor of 
a bill of exchange acknowledged his acceptance, and that he had been 
liable, but said that he was not liable then, because it was out of date, 

“ alK^d that he would not pay it, and that it was not in his power to pay 
** it,” this was deemed sufficient to take the case out of the statute C So 
it is sufficient to prove, that a demand being made by a seaman on the 
owner of a ship, for ws^s which had accrued during an embargo, he said, 

" if others paid, he should do the same s.” So where A., by means of a 
misrepresentation, received of B. and several other persons, his tenants, 
various sums of money, to which he was not entitled; and B. having ap¬ 
plied to him to have the money which he had so paid returned, saying, 
that he and the other tenants had been induced to pay mbire than was 
due, A. replied, that “ if there was any mistake, it should be rectified 
It was holden, tliat this obviated the statute of limitations, as to payments 
made by the other tenants, as well as by B '>■ So whm^ in a deed be- 
twemi the defendants and a third person, defendants aclffic^ledged, within 
six years, the existence of a debt, and the plaintiffs were whoUy strangers 
the deed; the court held this was sufficient to take the case out of the 
statute of limitations And a promise by a defendant, in embarrassed 
circ|ij(^tance8, to pay a debt by instalments, if time were given him, is 
sul^ient to take a case out of the statute 
Dn the other hand, a note, written by a debtor to an executor, that 
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dddvnee efpiomifle' to pay it; made to tiio testator-tidtliiQ atx jdatK 


And where the acknowledgment was; 1 had the moneys but the testa* 
** trix gave it to me j” the latter words were holden to qualify the gene¬ 
rality of the first admission^ and not to amount to a new promise or con¬ 
fession of the defendant; sufficient to take the case out of the statute *. So, 
where the defendant had said to the plaintiff, ** I owe you not a farthing, 
“ for it is more than six years sincethe court held, that this was not 
to be left to the jury, as evidence ef an admission, to take a debt out of 
the statute of limitations So, an acknowledgment by the acceptor of a 
bill of exchange, within six years, of his liability to the payee of the bill, 
there boing no consideration for the acceptance, is not sufficient, in an 
action by the drawers against the acceptor, to .take the case out of the 
statute of limitations **. So where, upon demand made of payment of two 
promissory notes over-due ten years, the defendant said, " I cannot afford 
“ to pay my new debts, much less my old ones;” the court held, that 
the jury were warranted in negativing this as evidence of a subsisting 
debt, to take the case out of the statute ^ And where the defendant, on 
being arrested for a debt more than six years old, said, 1 know that I 
“ owe the money, hut the bill I gave you is on a three-penny receipt 
" stamp, and I will never pay itthe court of Common Pleas held, that 
tlus was not such an acknowledgment, as would revive the debt 
In like manner, a qualified admission, by a party who relies on an ob¬ 
jection, which would at any time have been a good defence to the action, 
does not take the case out of the statute So where a defendant, on 
being applied to by the plaintiff’s attorney, for the payment of a debt, 
wrote in answer, that “ he would wait on the plaintiff, when he should 
“ be able to satisfy hmi respecting the misunderstanding which had oc- 
" curred h^een them;” this was holden not to be such an acknow¬ 
ledgment of a debt, as wonld bar a plea of the statute of limitations; and 
^ that sudi evidence ought not to be left to a jury, as a ground to infer a 
new promise to paySo, in assumpsit by an executrix, where the de¬ 
fendant, on beh^ applied to by the plaintiff for payment of interest, stated 
that he would bring her some on the ftdlowing Sunday; the court held, 
that although this was an admission that sometUng was due, stOl as it 
did not appear what the nature of the debt was, or that it was due to the 


plaintiff as executrix, or in her own right, or that it was one for 
assumpsit would lie, the plaintiff was not entitled to recover evCn 
damages, and a nonsuit was entered*. And where, in an acti<^ agt^t 
several executors, on a promise made by themselves, as well as by the 
testator, to which the defendants pleaded the general issue, and the sta- 
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^1];^ lyf l%^itAt^ a f i<^«w;ag hidden, that 

<jf debt aU the executors, ,nor eo exprew fwonuse by eae of t^» 
wooid take the case out of the statute; but there must be aa express 
jMromise by all * fi'O, in assumpmt by an attfflwey, to recover bis chatges 
relative to the grant of an annuity, evidence that the dclendant said, "he 
" thought it had been settled, when the annuity waa granted, but he had 
" been in so much trouble since, that he could not recollect any thing 
abont it,” was hdden not to be a sufficient acknowledgment of the debt, 
to take the case out of the statute of limitations, and ought not to be left 
to the jury, as evidence of an admission of such debt; although the plain¬ 
tiff proved his bill was not paid at the time of grantii^ the annuity <>. 
So where, in assumpsit on a promissory note, it was proved that on the 
plaintiff’s shewing the note to the defendant within six years, the latter 
s^, you owe me more money; X have a set-off against i);;" this was 
• holden, by two of the judges, not to be a sufficient acknowledgment within 

six years, to take the case out of the statute of limitations And where 
a party, on being indeed for the payment of his attorney’s bill, admitted 
that there had been such a biU, but stated that it had been paid to the 
deceased partner of the attorney, who had retained the amount out of a 
floating balance in his hands; it seems that, in order to take the case out 
of the statute of limitations, evidence is inadmissible to shew that the 


of poyiog 
money into 
court, Sec. 


Conditional 

promiae. 


bill had never in ffict been paid in this manner 
la assumpsit for goods sold and delivered, and on the money counts, 
where the defendant had pleaded the general issue, with the statute of 
limitations, and paid money into court generally; the court held, that 
such payment did not take the case out of the statute ^ So, in an action 
by an executor, for the balance of an account, a warrant of attorney given 
by the defendant to the testator, to confess a judgment for such balance, 
was holden not to be sufficient to take tlie case out of the statute of limi¬ 
tationsAnd where the defendant, on being applied to fox payment, 
said, " I think 1 am bound in honour to pay the money, and shall do it ^ 
" when I am able;" hotd Kenyon ruled, that it was a conditional pro- 
milte only, and that the plaintiff was bound to shew that the defendant 
was .then of sufficient ability to pay; adding, that it had been so ruled 
before, by Lord Chief Justice Myre >. In a late case ^ the court of Com¬ 
mon Pkeas were divided in opinion, whether, on a promise to pay when 
of abUity, made three years after the original cause of action accrued, and 
within sis; yters before the commencement of the action, it was necessary 
for the plmntiff to prove the defendant's ability. But, in a subsequent 
case where it appeared that the defendant, being applied to to pay a 
debt barred by the statute of limitations, smd "he should be happy to pay. 
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h« e6tiidj ^ tHe cOQit held> tibattbe plaintiff nniM; sh^the de£»idant’s 
ability to pay. If a cause of action arising frtutt the breach of a contract 
to do an act at a specific time, be once barred by the statute limita- 
tiMis, a subsequent acknowledgment by the party, that he fepoke the con¬ 
tract, will not it seems take the case out of the statute *. 

In cvder to shew that the action was commenced in due time, a bill of 
Middlesex or latUat in the King’s Bench*’, or a cajnas qmre clausum Jre- 
gU in the Common Pleas ^ is as effectual as an original writ: and suing 
out a testatum capias ad respondendum is a good commencement of an 
action by original In proceeding agrinst a peer of the realm, corpora¬ 
tion, or hundredors on the statute 7 & 8 Geo. IV. c. 31. an ordinal writ 
must, in both courts, be sued out for avoiding the statute: And where a 
member of the House of Commons is defendant, the plaintiff must proceed 
for that purpose, either by suing out an original writ, and getting it re¬ 
turned nihil*, or by bill and summons, &c. on the statute 12 & 13 W. 
HI. c. 3. § 2 An attachment of privilege is holden to be a good com¬ 
mencement of the suit *, at the suit of an attorney, even though it be in¬ 
formal '•: But an attachment of privilege, in the King’s Bench, is not a 
continuance of a bill of Middlesex, so as to avoid the statute And, in 
the Common Pleas, an original writ of quare clausum fregit, upon whicli 
no proceedings were lfc.d, cannot he connected with another writ of the 
same nature, subsequently issued As against an attorney or ofiicer of 
tlie court of King’s Bench, or a prisoner in the actual custody of the mar¬ 
shal of that court, the statute can only be avoided, by filing a hiU with the 
clerk of the declarations, in the King’s Bench office; which bill may be 
filed in vacation, as well as in term-time*. In the Common Pleas, the bill 
against an attorney is filed in the Prothonotaries' office; and to avoid the 
statute of limitations, it may, it seems, be filed in vacation If a plaint 
be levied in an inferior court, in due time, and then it be removed into 
the King’s Bench by habeas corpus, and the plaintiff declare there de novo, 
and the defendant plead the statute of limitations, the plaintiff may reply, 
and shew the plaint in the inferior court, and that will be sufficient to 
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t'ssfc \i MV CXfiCatw take out proper process in asmmpsU, within a year after 

***’ tke death of his testator, the six years not being dapsed before, though 
they expire within that period, yet it will be suffident to take the case 
mtoftbe statute*’. So, if assumjmt be brot^ht in proper time, but the 
plaintiff or defendant die before judgment, and the aix years ran, his 
executor or administrator may notwithstanding bring a fresh action <*; 
provided he does it recently, or within a reasonable time. What shall be 
deemed a reasonable time, in this case, is a matter of considerable doubt, 
and there are various opinions in the books upon tlic subject. In SptHier*i, 
case *, it is said to be entirely in the discretion of the court. In another 
case it is said, that heretofore they used to allow half a year, but that was 
held to be too long, and therefore they allowed but thirty daj s In a 
tliird cose i )m was said to be a reasonable timec: And this opinion 
was adherei lo in a subsequent case'', in analogy to that ]>art of the 
statute, which authorizes the party to bring a new action, within a year 
after the reversal of the judgment, by ivrit of error •, &c. But whatever 
may be the precise rule ujmn this subject, it seems that if a new action be 
brought within half a ycur after the abatement of fto former, it ivould be 
sufficient to avoid the statute 
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Notice of action, 
to juitiecs. 


Previous to the commencement of an action, it is sometimes necessary 
for the intended plaintiff to make u i equal or deniatid, or to give notict to 
the op][M)sitc party, for completing the cause of action; and after il is com¬ 
pleted, some things are required to be done, befoic the action is brought. 
A formal demand Is necessary, before an action can be maintained against 
overseers, for the surplus arising from a distress for poor’s rates, under the 
statute 27 Oeo. 11. c. 20. § 2And, in order to maintain an action for 
the recovery of an attorney's bill for fees and disbursements, at law or in 
equity, it is in general necessary, by the statute 2 Geo- II. c. 23. § 2,3. that 
it should be signed by the attorney, and delivered to the party to be 
charged therewith, a month at least before the action is commenced. 

A notice of action is also in some cases rcquire(l,to be given, to the parly 
or parties against whom it is intended to be brought, in order to give them 
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c.'44: it'ift ei^edi t^at i«h«i^ tift^isdiisd 

" of any process at the suit of a subject sliaU be served c^^atty Jtutice of 
the peace, for any thing by him d(me ia theexecution df his office, until 
" notice in writing of sudti intended writ or proem shall have been de- 
" livered to him, or left at the usual place of his abode, by the attorney or 
" agent for the party who intends to sue or cause the same.to be sued out 
" or served, at least one calendar mouth before the suing out or aervilig t 
“ the same; in which notice shall be clearly and explicitly contained the 
" cause of action, which such party hath or claimeth to have against 
** such justice of the peace: on the back of which notice shall be indorsed 
" the name of such attorney or agent, together with the place of his abode,* 

" who shall be entitled to have the fee of twenty shillings for the pre- 
“ paring and serving such notice, and no more*». And no evidence shall he 
" permitted to be given by the plaintiff, on the-trial, of any cause of 
" action, except such as is contained in the notice 

It has been deemed sufficient, to'entitle a justice to the benefit of this Whennecessarj-, 
statute, that he conceived himself to be acting os a justice, though what 
he did was not in the regular execution of his office And accordingly, 
the lord of the manor, who was also a justice of the peace, was held to be 
entitled to a month’s notice of action against him, ibr taking avray a gun 
in the house of an unqualified person *. So, one magistrate who had com¬ 
mitted the mother of a bastard to prison, for not filiating the child, was 
holden to he entitled to the notice of action required by the statute, though 
by the 18 Elis. c. 3. § 2. jurisdiction over the subject matter is given to 
two magistrates ^ And where a justice of the peace docs an act under 
colour of his office, though he exceed his jurisdiction, he is entitled to 
notice, before on action can be brought {^inst himS; but where he does 
not act colore officii, a notice is unnecessary And no notice is necessary, 
to suppm^ action against a person, for the penalty given by the statute 
18 Geo. 11,, e. 20. for acting as a justice, without a proper qualification'. 

The notice to a justice of the peace must express the nature of the terit Form of noUca 
or process intended to be sued out, as well as of the cause qf action ^: And 
where the notice was not indorsed with the place of abode of the attorney, 
but concluded thus—" Given under my hand at Durham, this —- ■ day of 
if it deemed insufficient'. But a notice to a magistrate 
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aeei luA ^petSty ishe/om of action intaided to |>0 ; It !»#(i^i^ti!it 

if it 8tat^ t&e tm'Oof process, md tAe cams of action *.* and in stating the 
tatue of action^ it is sufficient to inibnn the defendant finhstantfalijr of the 
ground of complaint Where notice action u given to a magistrate, 
under the 34 Geo. II. C. 44* it is suffimenty in indorsing the attorney’s 
name, to put the initial only of his cAristtan name, vrith his surname, and 
place of abode» in vrords at length*’: And where the notice was signed 
T, and W. A* William, the names of the attomies for the plaintiff being 
Thomas Adam Williams and William Adams William, it was deemed 
sufficient \ The attorney giving the notice, may describe himself gene¬ 
rally of the town in which he resides, as “ of Birmingham or “ Bolton 
** en le Moor ^though where he described himself in the notice as 
of^a place in London, which in iact was in Westminster, it was holden to be 
fa^ala. 
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In‘’like manner, bjr the statute 28 Geo. III. c. 37* § 25 no writ or 
** process shall be sued out against any officer of the customs or excise, or 
" against any person or persons acting by his or their order, in his or their 
aid, for any thing done in the execution or by reason of that or any 
" other act or acts of parliament then in force, or thereafter to be made, 
relating to the said revenues, or either of them, imtil one calendar month 
next aft««r notice in writing shall have been ddivered to him or them, 
or left at the usual place of his or their abode, by the attorney or agent 
“ for the person or persons who intends or intend to sue out such writ or 
** process as aforesaid; in which notice shall be clearly and explicitly 
*' contained the cause of action, the name and place of abode of the 
** person or persons in whose name such action is intended to be brought, 
and the name and place of abode of the said attorney or i^ent ‘: and 
» that a fee of twenty shillings, and no more, shall be paid fer the pre- 
" paring and serving of every such notice.” And, by the statute 6 Geo. 
IV. c. 108. § 93. a similar notice is required to be given, previously to the 
commencement of an action against any officer of the ara^, naty, or nia- 
rlMi, or against any person acting under the direction of the commis- 
moners of his majesty's custom, tot any thing done in the execution of, or 
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OF Horrcss at 

"bf of his officOi On the ibnnar of these'staEtntes J| hti been holden^ 
notice of action a gainst n cuscom-^oose fer htealdng the 

plaintiff's dwelling house in C— street, in the parish of G ——t i* not 
a sufficient notice of the plaintiff's place of abode K 
An extra man, not appointed by the board <ff excise, is hoiden to be Decisions on 
entitled to the benefit of the statute 28 Geo. III. c. 37* f 25 .; or at least n]Lc.*S^^'86. 
he is entitled to it, as a person acting under an excise officer, if he be sent 
to make a search, though no r^nlar officer be present ^ And an excise > 
officer is entitled to notice, before an action is brought against him, for an 
act not warranted by his official capacity, if done bond fide, in the supposed 
execution of his duty ; such as. the assaulting of an innocent person, whom 
he suspects to be a smuggler employed in running goods®: for otherwise, 
he would never be entitled to notice, except ia cases where he, did not 
need it ^ But a constable detaining a person by direction of a custom¬ 
house officer, who had himself no power to detain him, is not within 
the protection of the act, there being no pretence that be was acting 
witlun the scope of his authority ®. And where a revenue officer, having 
seized goods as forfeited, which were not liable to seizure, takes a sum of 
money of the owner to release them, an actfon for money had and re¬ 
ceived will lie to recover it back, though the officer has not had a month’s 
notice previous to bringing the action The month begins the day on 
which the notice is served*; and the action, we have seen*", must be 
brought withiu three months (which are holdcn to be lunar months 
after the cause of it accrued: so that the notice must be served one calen¬ 
dar month at least before tbe expiration of three lumr ttumths from the 
time of the cause of action* 


The statute 39 Geo. IIB c. Ixix. § 184 directs, that the West India Notice to Trea- 
Dock Company shall sue in the name of their treasurer, in aU actions by W 

or on behalf of the company, and that he shall be sued for the recovery don, Dodt 
of any claim or demand upon, or of any damages occasioned by the com- 
pany; and § 1^. after extending the protection of the statute 24 Geo. II. 
c. 44. for primleging justices of peace, in actions brought against them as 
such, to the Lord Mayor and Aldermen of London, acting under this act 
beyond the limits of the city, directs that no action shall be commenced 
“ against any person or persons, for any thing done in pursuance or under 
‘f colour of this act, until after fourteen days notice in uniting, or after 
“ libnder of amends, &c. upon which it has been Holden, that the trea¬ 
surer of the company is a person within the said danse ; and beii^ sued 


* 3 Taunt. 1S7. 

*’ 2 Stnhh B. SSO. 

* 6 Dunif. & ■fc-t i. Davy V. Hoskim, .< 
M. 23 Geo. III. C. P, S. P. wid see 1 Car. 
& P. 466. n. 4 Bam. & Cres. 800. 6 Dowl. 
& Ryh 267. S. C. 4 Bam. & Cres. 269. 
But, per Heath, J. he is not entitled to no. 
tice, for any collateral act. 

* Der Lawrence, J- 2 Smith B. 828. and 
see 9 Bast, 866. 8 Campb. 242. 


* 8 Chit. B(^ 140. and see 6 Bam. & 
Cres. 361. 

f 4 Dumf. & East, 486. and see 6 East, 
122. 1 Bam. & Aid. 42. 2 Bara. & Cres. 
729. 4 Dowl. & ByL 283. S. C. accord, but 
see 4 Durnf. & East^ 668. setnh. contra. 

* 8 Dumfl & Bast, 628. 

•» Ante, 20. 

* 8 Dura£i A East, 224. 8 Moore, 266. 
I Bing, IdOT; & C 




cptigtemy, which, indnoed an. u^my to plailHitflPs, 
iMw'^ndw^ii^'IRidh notice before the aetion bronght* ** . Aii4 there 
•inuybn {nr^^ene in the act relating to the London Dock compuiy <*. 

For tbif^t done By ih© building aet ®, *' no action or suit shall be commenced against 
** any perron or persons> for any thing done in pursnanee of that act, until 
" tweniy one days after notice in writing, of an intention to bring such ac« 
tion or suit, has been given to the person or persons against whom it 
Of acts rdadng “ shall be brought.” And, by the statute 43 Geo. III. c. 99. § 70. ftr 
^ conrolidatiug the .proviBi<ms in the acts relating to the duties under the 

management cf the commissioners for the affairs of raxes, “ no writ or 
process shdl be sued out, for the commenemnent of any action or suit, 
" against any person or persons, for any thing done in pursuance of that 
act, or any act for granting duties to be assessed under the regulations of 
" that act, until one calendar month next after notice in yrriting shall have 
tf been delivered to, or left at the usual place of abode of such person or 
perwwis, by tiie attorney or agent for the intended plaintiff or plaintiffs; 
“ in tVhich notice shall be clearly and completely contained the cause and 
** causes of action, the name and place or places of abode of the intended 
" plaintiff or plaintiffs, and of his or their attorney or agent: and no evi- 
“ donee shall be given, on the trial of such action or suit, of any cause 
or causes of action, other than such as is or are contained in such notice.” 
It is not necessary to give a notice of action on this statute, where as¬ 
sumpsit is intended to be brou^ght, for money had and received, to recover 
the amount of on excessive charge made by the defendants as collectors, 
on a distress for arrears of taxes And a sheriff, who levies arrears of 
taxes, under 48 Geo. III. c. l4l *. is not entitled to notice of an action to 
be brought against him, for any thing done under the provisions of that 
act 

For noB*Te«> By the statute 57 Geo. III. c. 99. § 40. “ no writ shall be sued out 
“ against, nor any copy of any process, at the suit of any informer, be 
« served upon any spiritual person, for^ny penalty or forfeiture incurred 
"..^der any of the provisions of that act, until a notice in writing of such 
intended writ or process shall have been delivered to him, ori’left at 
the usual or last place of his abode, and also to the bishop of the dio- 
" cese, by leaving the same at the registry of his diocese, by the attorney 
" or agmit for the party who intends to sue or cause the same to be sued 
" out or served, one calendar month at the least before the suing out or 
“ serving of the same; in which notice shall be clearly and explicitly con- 
" tuned the cause of action, which such party hath or daimeth to have, 
and the penalty or penalties for such person intends to-sue ; and 
on the back of which notices respddivdy ©hall be indorsed the name of 
** sudi attorney or agent, together witli the place of his abode: and no 
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^ 1. , • 1 Barn. & Aid. 42. 

ft 40 Geo. IlL e. rivil | ISO, 61. • • No. V. Rule, 8. 

** • .14 Geo. III. e. 78, § lOO. and see 4 f 8 Moore, 400, 1 Bing. 869. S. C. 

Eaftv^ Clrefc,£^. 8' Owl ft .lt}i 



<r«i^>iiotic6didl be given bef(»«"the :fir$t i&y njf 

'f after any stidi penalty or penaltlei stiall have bB€^ By A^inst oom- 

the statute 6 Geo. IV. c. 16. § 41. no writ shall be stied <wit i^inst, 

“ nor copy of any process served m any cojwjnwwari* of‘bankrupt, 

” for any thing by him done as' such commissinBier, unle^ notice in 
" writing, of such intended \vrit or process, shall have been' deliver^ to 
'' him, or left at his usual place of abode, by the attorney or agOnt for the * 
party intending to sue, or cause the same to be sued out-or .served, at 
'' least one tnlendar month before the suing out or serving the saine ; 

" and such notice shall set forth the cause of action which such party has 
" or claims to have against such coinmissioner; and on the back of such 
" notice shall be indorsed the name of such attorney or agent, together 
“ with the place of his abode, who shall receive no more than tvicntif 
shillings for pr^aring and serving such notice.” And, by § 42. no 
" such plaintiff shall recover any verdict J^inst such (^mmissioner, in 
" any case where the action shall be grounded on any act of the defendant 
" as commissioner, unless it is proved upon the trial of such action, that 
" such notice was given as aforesaid; but in default thereof, such com- 
" niissioner shall recover a verdict and costs as thereinafter mentioned “; 


" and no evidence shall be permitted to be given by the plaintiff, on the 
“ trial of any such action, of any cause of action, except such as is con- 
" tained in the notice.” And lastly, by the statutes 7 & 8 Geo. IV. c. Relative to lar- 
29. § 7*5* and c. 30. § 41. " notice in writii^ of an action, for any thing 
" done in pursuance of the acts for consolidating and amending the 
" laws relative to larceny, &c. and ,malicious injuries to property, and of 
“ the cause thereof, sliall be given to the defendant, one oilcndar month 
'' at least before the commencement of the action.” 


A separate notice to each of several persons intended to be sued in tres- Notirc, imw 
pass, has been deemed sufficient to found a joint action against aB of them, 
for things done in pursuance of an act of parliament ; although none of 
the other persons, who were afterwards joined in the action, were named 
in the notice to either of them *>. But whore one person acted as clerk to 
two publii bodies, mid a notice of action required by statute was given, 
addressed to him as clerk to one body, the cause of action arising under 
the authority of the other body, the court of Common Pleas held that the 
notice was insufficient And a notice of action, under an act of parlia¬ 
ment against a toll-gate keeper, for demanding and taking toll, for and 
'' in respect of certain mattere and things particularly mentioned and 
" exempted from the payment of toll, in and by a certain act of pariia- 
ment, intituled, &c.” is too uncertaii^tfmd bad 


For the protectiorf of constables, &c. acting in obedience to the warrant Dfmand oh 
of a magistrate, it is enacted by stat. 24 Geo. 11. c. 44. ,§ 6. that “ no ^"perus^and 


® See § 44i. ’’ <*2 Chit. Rep. 673. and see 5 Rum. & 

“ 2 Price, 126. and see 5 Pricei 166. Ctes. 126. 7 DowL & RyL 810. & C. .. 

* 1 Taunt. 38S. 
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« officer, or agoinst any person or pcrsQBS acting fey Ida wdar and ^ in Ais 
aid, for any thing done in obedience to any wai^t under ti»e hand or 
seal of any justice of the peace, until demand htdh been made or left 
“ at ^e usual place of his abode, by the pfurty of parties intending to 
bring sucdi action, or by hjs, her or their attorney or agent, in writing, 
" signed by the party demmiding the same, of the perusal and copy of 
» such warrant, and the same hath been refused or n^lected for the space 
of six days after sudi demand: And in case, after su^ demand and 
** compliance therewith, by shewing the said -warrant to, and permitting a 
“ copy to be taken thereof, by the party demanding the same, any action 
shaU be brought against such constable, &c. without making the Jus- 
tice or justices, who signed or sealed the said warrant, defendant or dc- 
" fondants, that on producing and proving sndi warrant at the trial of 
'** such action, the jury, shall give their verdict for the defendant or de- 
fon)ia.u(>s, notwithstanding any defect of jurisdiction in such justice or 
" justices; And if such action be brought jointly against such justice or 
justices, and also against such constable, &c. then, on proof of such war- 
** rant, the jury shall find for such constable, &c. notmthstanding such 
" defect of jurisdiction as aforesaid: And if the verdict shall be given 
“ against the justice or justices, in such case the plaintiff or plaintiffs 
“ shall recover his, her or their costs against hipn or them; to be taxed in 
such manner, by the proper officer, as to include such costs us the 
plaintiff or plaintifis are liable to pay to the defendant or defendants, 
for whom such verdict shall be found.” 

Intent of these • The intent of these provisions was to prevent the constable or other 
cascTdStd”^ cifficer, when acting in obedience to his warrant **, from being answerable, 
thereon. qu account of any defect of jurisdiction in the justice: Therefore, if an 

officer seize goods, in Obedience to the warrant of a magistrate, whether 
that warrant be l^al or not, he cannot be sued, until a previous demand 
has been made of a copy of it And a constable, executing the warrant 
a justice of peace, if sued in trespass without the magistrate, is within 
the protection of the statute, and entitled to a verdict, on proof of such 
wiurant; having first complied tvith the pkintiff’s demand of a perusal 
and copy of it, before the action brought, though not within, six days iffter 
such demand, as the act directs But where a constable of one hundred 
took upon him to execute a warrant out of his own hundred, directed to 
the constable of another hundred by name, " and to all other peace of- 
“ ficers in the county of KeM this was hclden not to t)e a case mthin 
the protection of the statute ®. So, where goods were taken undai' a war- 

i;, '.V 1?'. 

.1 ' • k ' * 

' “ ^ 6 East, 445, 

CbsKp- -1. ;§ II, ' ‘1 H. Else. 15. n. and sec 3 Bam. & Aid. 

ii VdBar. W4«. 1 Bbc. Rep. 565.3. C. 38Q. byt see stat. 6 Geo. IV. c. 18. § 6. 

^ 1^ Ri^ESlS. 8 fiflasie & SeL 854). 1 whic^J^thorises constables to execute war- 

(e). rants but of their pxeeinets, provided it be 

.p'f 4 ^ 1 , & psd. 158. 8 Espt< 88. within the juriedietion of the justices giant* 

fi^C. ; . 1 ' ' ing or backing fee sane. 





PERUSAL Aim fiiil It#' WARRAVT. 

tauH tf 4iilmB/gf«tie«d \/f a ftuMed Af peam fait the tamtttf (St Kthi, di- 
mftjfd to the flijiastiildes of the lawet hhlf-himdj'ed of O. and (3t. in the 
eeus^ «f Kent, if it tara ottt, tiiat the wairaat waa executed within the 
JutitdidieBi of the eiaque ^rtt, and not in the camtf of S&nt, the coa- 
stahies who execated it are not entitled to the benefit «f thd itaUte> but 
taey be eaed i* tre$pas», without the maghti^ being xnade n defeidbiat *. 
And <wheire the defeiKhata, in order to lory ft pcwr'a rate under a trartnnt 
of diatresa granted by two magistratOs, brohe and entered the pkdntiCs 
houae, and broke the whidowaj 8tc. the court held that they m^ht be aaed 
in tre^tm, without a pre^oua denand of the perusal and copy of the war- 
rant**. 

It haa been determined/ that a ekkrchwarden or overteer of the poof/ 
takii^ a dktrees lot a poor's nte*=, or a gaqlet, receiving and detainh^ a 
prisoner under a warrant of magistrates^ is entitled to the protection of 
the Statute, iii haring the magistrates made defendants with him, in an ac¬ 
tion of tre^aati And a eomtnile, who merely acts in aid of a parish of¬ 
ficer, in levyhSg a distress for poor rat^, under a warrant of magistrates 
directed to sueh officer, » not liable to an action of tre^ass, althongh a de¬ 
mand was duly made on such constable, in pursuance of the statute *. 
But an action of replevin is holden not to be an action, within the meaning 
of the statute *. And the act extends only to actions of trespass, or tort: 
Iherefore, where an action for money had and received was brought against 
an officer, who had levied money on a conviction by a justice of the peace, 
the conviction having been quashed, it was holden that a demand of a copy 
of the warrant was not necessary s. In cases to which the act applies, if 
the plaintiff’s attorney make out two papers precisely similar, purporting 
to be demands of a copy of the warrant, pursuant to the statute, and sign 
both for his client, and then deliver one to the defendant, the other will 
be sufficient evidence at the trial 

The benefit of the statute 24 Gee. II. c. 44. § 1. was extended to com¬ 
missioners of bankrupt, by the statute 6 Geo. IV. c. 16. § 31. by which 
it is enacted, that " no action shall be brought against any person ap- 
" pointed by commissioners of bankrupt, for any thing done in obedience 
" to tbeir warrant, pior to the choice of assignees, unless demand of the 
“ perusal and copy of such warrant hath been made, or left at the usual 
« place of abode, of such person or persons, by the party or parties intend- 
« ing to bring such action, or by his or their attorney or ^ent, in writing, 
" signed by th|^ party or parties demanding the same, and unless the same 
" hath been refused or neglected for six days after such demand: and if. 


■ 5 East, SSS. 

^ 2 Msute & ScL 2^ and see 2 Bos. & 
166. 6 Bara. & Cres. 2S2.'' 

&il. 2iu JPri, 24. 7 Durnf. &E|^270. 

* 1 Gow, 97. 

* 4 Moore, 466. 

f 2 BIsc Rep. ISSO. 6 East, 283. but see 


668. 7 Durnf. & East, 270. contra. 
' i*RuL NL Pri. 24. Atue, 31,2. 

* 2 Bos. & Pul 39. and see 4 Esp. Rep. 
203. Peake’s Evid. 6 Ed. 104. 2 Campb. 
110. 7 Moore, 112. 3 Brod. & Bing. 288. 
S. C. 1 Car. & P. 41. (a). 6 Bara. & Cres,. 
.394. * 
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" after dueh demand and compliance therewith, any action he brought 
“ against the'person so appointed as aforesaid, without makii^ the pc- 
" titioning creditor or creditors drfendant or- defendants,, if living, on 
" producing and proving such warrant at the trial of. such action, the jury 
" shall give their verdict for the defendant, notwithstanding any defect of 
" jurisdiction in the commissioners; and if such action be brought gainst 
“ the petitioning creditor or creditors, and the person so appointed as 
“ aforesaid, the jury shall, on proof of such warrant, give their verdict 
" for the person so appointed, notwithstanding any such defect of juris- 
diction; and if the verdict shall be given against the petitioning cre- 
“ ditor or creditors, the plaintiff or plaintiffs shall recover his, her or their 
“ costs against him or them, to be taxed so as to include such ctsts os the 
" plaintiff or plaintiffs are liable to pay to the person so appointed as 
** aforesaid." ‘ 

Tender of debt. Having thus stated what is necessary to be done by the plaintiff, before 
the coininenciJiiiltent of the action, it may be proper to add, that where it 
is meant to be defended on the ground of a tenda- of the debt, such tender 
should be made before the action is brought: And a tender of sufficient 
amends may be made, by the statute 21 Jac. I. c. 16. § 5. in an action for 
an involuntary trespass to real property *, 

• 1 Str. 649. 
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CHAP. 11. 


Of the Jurisdiction qf tJie Courts of King’s Bench, 

Common Pleas, and Exchequer of Pleas, in per¬ 
sonal Actions; and of the Judges, Advocates, and 
Officers qf the Courts. 

The Court of King's Bench has an original jurisdiction in actions for Jurisdiriion of 
trespasses vi et artnis, committed in Middlesex, or other county where the go’„ai actions 
court sits “: and it has by degrees acquired a jurisdiction, which it exer- • 
cises by original writ, against peers of the realm, and members of the house 
of commons; and against corporations, and hundredors on the statute 7 
& 8 Geo. IV. c. 31.; and in all personal actions, brought against any 
person not being a prisoner in the actual custody of the marshal, nor pri¬ 
vileged as an attorney or officer of the court. It has h'kewise jurisdiction 
by hill, in all personal actions, brought against prisoners in the actual cus¬ 
tody of the marshal, or persons who hav'e put in bail upon a cepi corpus, 
or habeas corpus, and who are still for this purpose supposed to be in cus¬ 
tody On which latter ground, the court is enabled, by a fiction, to hold 
plea by bill, in all personal actions whatever; for, by feigning a complaint 
of trespass, over which the court has an inherent jurisdiction, the plaintiff 
is allowed, when the defendant is brought in on such complaint, to waive 
or abandon it, and to exhibit his bill and declare against him as a prisoner, 
for any other species of injury This court has also jurisdiction in all 
personal actions, brought by or against its attornies and officers ^ j who are 
entitled to sue therein by attachment of privilege, and must be sued by 
bill: And members of the house of commons may be sued therein by bill 
and summons, &c. in consequence of the statute 12& 13 W. III. c. 3. 

§ 2 . 

The court of Common Pleas has a concurrent jurisdiction with the court Jurisiliption of 
of King’s Bench, in all personal actions. This jurisdiction is exercised, ^’n^"actions, 
first, by original writ, issuing out of Chancery; which however is seldom 
issued, except where it is neces^yin consequence of a writ of error, after 

• Trye’sji«j!&arM^'®8. S00,ffic. S Bkc. Com. 42. 2 H. Blae. 271. 

299,300. And see further, aa to the juris- 

* R. E. 15 Geo. II. reg. 1, K. B. Cowp. diction of the King’s Bench in personal ac- 

466. And, for an account of thejuris^ietion tions, by original writ, Stepb. Fl> 4, 6. by 

in general of the court of King’s Bench, and 6Ut, Id, 62, &c. and by aitacimeni of pii- " 

of that in particular which it'exercises in civil vilege. Id. 58. 

actions by WW, see SuL Lect. XXXIL p. '*4 Inst. 7J, 2. 2 H. Blac, 270. 299. 
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a ju^gneiit hf dafimlt: Secondly, by wot of eapie$ quiav datnum 
wbidi fluppQws. an original to have issued, and & ordkiary aaode of 
eommenoing aetiona in this court: Thirdly, by eittaciment of privilege, 
at the suit of attomies and officers of the cottrt : and fourthly, by bill 
against attomies and officeva, or members of the house of conttnonB *. 

In real and This court has also jurisdietioB, exclusive of the King's Behdt, in all real, 
actioni, greater part of mixed acrions: and writs ci habeas corpus, and 

proMhition, may be moved for therein, as vmll as in the King's Bench ; 
though it m, more usual to move fox the rvrit of habeas corpus in the latter 


court. 


Jurisdiction of 
K.B.&aP.iB 
removing ac¬ 
tions from in¬ 
ferior courts. 


By attachment. 


Jurisdiction of 
Exchequer of 
Pleas. 


Priviieges in 
Exefaeqiier. 


it rilould also be observed, that personal actions are cither commenced 
originally, by the means which have been stated, in the coaits of King’s 
Bendi and Common Fleas; or are removed thither from inferior courts, 
by writ of certiorari or habeas corpus before judgment, or by writ of error 
afeer jn^mont* from such as are of recmd t or by writ of poae, recordari 
Jeudas lofuekmt w aecedas ad curiam, before judipneat, or by writ 
folse jud^eut afterwmds, frocn sudh as are not of record; and botlt 
courts Have the power of punishing their own officers, or other persons, 
for n contempt, by attachment. 

The court of Pleas, in the Exchequer, is holden before the barons’’; 
aiidbua jurisdiction (f all causes which concern the king’s profit <»; re¬ 
venue S as of debts or duties to the king^; and of matters whudt. relate 
to tenures of the kii^ in capitc, as of an honour or manor *, &c. or whidt 
concmi the lands, rents, franchises, hereditaments, goods and chattels of 
the king h So, mie who is indebted to the king, may sue his debtor in 
the court of Flees in the Exchequer, upon a ss^jgestion of quo minus, &c, 
or that he is thereby the less iffik to satisfy his majesty, the debts which 
be owes to him s. And die court of Fleas 1 h» jurisdiction in all personal 
actions, where the pkintiff or defendant has privilege as an officer or mi¬ 
nister’’, or the defendant is a prisoner ^ of the court. But the plaintiff 
cannot proceed in this court by original writ; and therefore the defendant 
cannot be outlawed therein K 

There are three sorts of privilege in this court: First, ep debtor;, 
secondly, as accountant; and thirdly, as officer of the court. Against the 
first of these, any man who hath a special privilege in another court, as an. 
fffiicer of the court or attwney, shall have his privilege. Bat if an ac¬ 
countant b^in bis suit here, no juivil^ shall be allowed elsewhere; be¬ 
cause he has a special privilege, by reason of his ajttcndance to paps his 
qcCQunt, ill whidb) the king hath a psurricolar concenn The same hdda 


■ f See fartiier, ts to tbe jarisdterios of the 
Chawwa Ftow. is. perioBsl. aetitnu, by wi, 
jllbMii|PSii(j fltopti n III ft. hy attadunent at 
).' | ii >|ffi ag a Ifh ^ saiiqr bUl, JSi. ft8^ &c. 






' 4 Inst. 118 . 8 Inst. 561 . and see the sta- 
'tute S 3 Hen. VIIL c» 88 . § fiifii, 7 .. 

*Slntt. 551 . 4 lnst>llS. Plovrd. 808 .fi. 

‘ 8 Inst. 551 . aad see C!onv XHg. fit, 
Gmrts, !>..% 

K1 Brie^ 300 . 



fdlsh'iiiegafd td dok officer of the odttrtr If he comi&enoe s^ euk here, no-' 
prii^ege in another court shall prevail i^^nst hhn; because his attend^ 
aiiCG here is requisite, and his priril^ here is first attached by com- 
ihencing hia suit. But when the accountant has finished his TOCOunti and 
reduced, it to a certainty, so that it is become a debt, then he is only privi'* 
leged as a general debtor. So, a servant to an officer or minister of the 
conrt has no privilege against a privileged person elsewhere *. And ac^ • 
cordingly, where the plaintiff, as debtor to the king, and treasurer of t^e. 
navy, exhibited-his bill in this court, and the defendant pleaded his pri-*- 
vilegc, as one of - the six clerks in Chancery, under the great seal; Hate, 
chief baron, and the court held, that a general privily as -debtor, will 
not hold against a special privil^e ; but against a general privilege it 
will: and a juivilege as accountant will held against a special privilege 
in another comt, as officer of the court or otherwise ; though'it be not al¬ 
leged, that he has entered upon his account: and in this case the plaintiff, 
being treasurer of the navy, is eo ipso an accountant in the Exchequer ^: 
But it must be averred, that he. is present in court on his account ^ 


■ITiejiKdges of the courts of King’s Bench and Common Pl^s are, in 
eaeh eomrt, the Lord Chief Justice, created by writ, and three puisne 
judges, created by letters patent; who, by the statute 12.& 13 W. III. 
c. 2. hold their places quamdiu bene se gesserint, and not, as formerly, 
durante bene pheito. In the court of Pleas in the Exchequer, the judges 
are the Chief Baron, and three puisne barons, who are created by/ letters 
patent ^; and were formerly barons and peers of the realm *. And, by 
the statute 1 Geo. III. c. 23. enacted at the earnest recommendation of 
the king himself from the throne, the judges are continued in their offices 
during their good behaviour, notwithstanding any demise of the crown, 
(which was formerly hol(^n immediately to vacate their seats,) his ma¬ 
jesty having been pleased to declare, that he looked upon the independence 
and nprightUess of the judges, as essential to the impartial administration 
of justice; os one of the best securities of the rights and liberties of his 
subjects; and as most conducive to the honour of the crown*. 

Before the making of the statute 1 & 2 Geo. IV. c. 16. a practice had 
prevailed, for the judges of the court of King’s Bench to sit in Serjeants 
Inn Hall, some days previous to the commencement of Hilary, Easter, and 

* Hardr. S6S. b Joutn. 3 Mar, 1761. And for 

Haidr. 316. and see Bro. Abr. tit. Tri~ the salaries, the chief justices of the King’s 

vilege, 16. 86. 1 Lutw. 44. 46. Sty. Kc^ • Bench and Common Fleas, see stat. 6 Geo. 
839. W. Jon. 888. £ Salk. 646. IV. c. 88, S. aid for those of the Master of 

® Bro. Abr. tit. JBtwf, 348. and see Man. the RoIH Vice-ChMcellor, Chief Buon of 

Ex. Pr. 148, 4. Steph. PL 6. 63, 4.69, 60. the Exdiequer, puisne judges and barons, 

« Mad. 688. 4f Inat. 117. see stat. 6 Geo. IV. c. 84 .And for the sa- 

* 4 Inst. 103 fn marg, and see Com. Dig. lories of the judges in India, See. see stat. 6 

tit. Courts, D. 10. Geo. IV. c. 86. 

* * Ld. Baym. 747. 
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twmx aii4 hear special 'Orgasaeiits on ^emurrerS)* ■wrils;of 
special verdicts, special cases, and new trials, &o. upon which they 
delivered their opinions, except in cases reserved for finrther consideration, 
and judgment was afterwards formally prrmounced in the following term®. 
By the above statute, the judges of the court of King’s Bench were en¬ 
abled and required, for the dispatch of matters depending in the said court, 
to sit, at certain times therein mentioned, before Hilary, Easier, and 
Michaelmas terms respectively: But that statute was repealed by the 
3Creo. IV. 0 .102. which authorizes his majesty, “ by warrant under his 
“ sign manual, directed to the judges of the said court, to direct and re- 
quire the judges of tlie said court, or any two or more of them, to meet at 
" Serjeants Inn Hall, Westminster Hall, or some other convenient phkce 
" to be by them appointed, on such and so many days in the vacation or in- 
" terval between any terms, as to his majesty shall seem fit and proper, 
", for the dispatdi of such matters as, at the end of the term mentioned 
" in such warrant, may be depending in the said court, whether on the 
" mrti'.i or ptra side thereof: which warrant shall be made and issued ten 
dayf at the least before the end of the term preceding the vacation 
mentioned in sucli warrant, for the meeting of the judges for the dis- 
“ patch of business as aforesaid; and the issuing of such warrant shall, 
" three days before the end of the said term, be openly and publicly, in 
“ the said court of King's Bench, notified and declared, and be after- 
wards published in the London Gazette: And when and so ofiben as 
“ any such warrant shall be made and directed to tlie judges of the said 
” court, the same judges, or any two or more of them, are authorized and 
“ required, unless prevented by illness, public business, or other reasoii- 
able ciiusc, to meet, in pursuance of such warrant, for the dispatch of 
" such matters as aforesaid, or of so much and such parts thereof as may 
" appear to such judges chiefiy to require dispatch, and as may be then 
“ most conveniently dispatched, and to hear, decide and pronounce rules, 
“ orders, and judgments thereupon; which rules, orders, and judgments, 
" sliali be drawn up and entered of record, either of the term last past 
“ before the pronouncing thereof, or as of the term then next ensuing, as 
the said judges shall direct: And that all enlarged rules to shew cause, 
“ which may be pronounced or drawn up by, or by the direction of the 
“ said court, for shewing cause in any term next after any of such sit- 
" tings directed by such warrant as aforesaid, shall be deemed and taken 
“ to be rules to shew cause, as well at such sittings, as in the term then 
“ next following, and may he heard and decided in such sittings accord- 
„ “ ingly: Provided, diat nothing therein contained shall alter or affect the 
''' return of any writ, either mesnt or jadicial, or require any return of 
such writ, or appearance thereto, b^re tl«s day therein mentioned^.” 

• l^awte & Sd. S04. (a), S ilaule & 1 JIarn. & Cres. 888. (a). 667. (a). 2 Barn. 

I, (a), i Bam & AU, I. (a). 218. (a). & Cres. 1 IS. (o). S Barn. & Cres. 178. (a). 

, 3 SiiilrBr & AM.*2. (a), and see 7 Taunt. J92. 738. (a). 6 Dowl. &Ryl.689.(fO. iBarn. 

Ifflttr-Uie warrant oa this & Cres. 81)9. (a). 6 Barn. & Cres. 797. (a), 
^nte, seej Dowl. & Ey'I. ii30. soil sec 6 Barn. & Cres. 868. («)• 
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OF ADVOCATBSjVOH OOUSSBI,. 

This Act of paiiiament is to be ccmstrued Jiberally^ fafr -tlw dispatch of ba> 
idoess; and there&re it has been holder that .an affidavit sworn daring 
term, is sufficient to bring the subject matter before the court, as '' a 
" matter depending in the court,” within the terms of the a<^, and the 
king’s warrant founded thereon*. 

The judges, upon their circuits, sit by virtue of five several authorities: Sittings of 
. 1-the commission of the peace: 2. a commission of oyer and terminer: ****''^^’ 

3. a commissiiHi of general gaol delivery: 4. a commission of assize, di¬ 
rected to the justices and serjeants therein named, to take (together with 
their associates,) assizes in the several counties, that is, to take the verdict 
of a peculiar species of jury, called an assize, and summoned for the trial 
of landed disputes: 6. their authority at nisi prius is by the Commission of 
assize being annexed to the office of justices of assize, by the statute of 
Westm. 2. (13 Edw. I.) c. 30. which empowers them to try all questions 
of fact, issuing out of the courts at Westminster, tliat are then ripe for trial 
by jury And, by a late act of parliament^i whenever it shall happen 
“ that the commissions, under which the judges sit upon their dreoits, 
shall nut be opened and read, in the presence of one of the quortm com- 
missioners, at any place specified for holding the assizes, on the very 
“ day appointed for such purpose, it shall and may be lawful to open and 
‘‘ read the same, in the presence of one of the quorum commissioners 
“ therein named, on the following day, or, if sucli following day shall be 
“ a Sytnday, or any other day of public rest, then on the succeeding day; 

'' and such opeiiiig and reading thereof shall be as efiectual, to all intents 
“ and purposes, as if the same had been opened and read, in the presence 
“ of one of the quorum commissioners, on the very day appointed for that 
'' purpose, and shall be deemed and taken to be an opening and reading 
thereof, on the day for that purpose appointed: and all records and 
“ other proceedings, under or relating to any commission, which may be * 

“ opened and read by virtue of that act, shall and may be drawn up, en- 
“ terod, and made out, under the same date, and in the same form, iu all 
“ respects, as if such commission had been opened and read on the day 
“ originally appointed for that purpose: Provided, that tlie judges and 
“ quorum commissioners arc directed and required to have such commis- 
“ sions opened and read, on the very days appointed for that purpose, un- 
less the same shall be prevented by the pressure of business elsewhere, 

“ or by some unforeseen cause or accident.” 

The advocates, or counsel, who next claim our attention, are of two spe- Adrocaies, or 
cies or degrees; barristers, and serjeants. Before a student can be called pro¬ 

to the bar, it is requisite that he sliould be a member office veoxs standing, vious lo 
at one of the four principal inns of court; unless he has taken the degree 
of Master of Arts, or Bachelor'W Baws, at one of the universities of 
Ojiford, Cambridge, or Dublin ; in which case three years standing wiU be 
sufficient; and he must keep at least twelve terms, by dining in commons, 
or being present at Icast/owr days in every term; that is to say, two days 

“ 7 DuwL & Ryi. 38S. ' 3 Btac. Com. bO, '' 

-i Salk. 4S4. <’ S Geo. IV. c. 10. 
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Taking oatha of 
aHegiance^ &c. 


Se^nts. 

May be called 
in vacation. 


King’a counsel, 
&c. 


Pre>audience of 
attorney and 
tofidiur general 

General order of 
precedence. 


In Exoiiegtter, 


in «im)i fail tt'eeks ia esdi cfsfkiit 

be prodtteed> of beis^ a member c#tiie etdlcge of advocates in Scoelimd, 
mr ummber of oae of the 8d:d tmiversitiesiof Ctimbridg(tj ot JhAlin, 

be uniat make a deport of previoa^ to bit eutering intocommons, 
wfai£h is allowed him on being c^led to the bar: And, after bdag called, 
be must, within six calendar months, take the oaths of allegiance and sn* 
prenmcy, and subscribe the declaration against popery; or, if a roman 
catholiCf the declaration and oath prescribed'by the statute 91 Geo. IZL e. 
32; in one of the courts at fVestminsic*’, or at the general or quarter sessions 
of the place where he shall reside; wldch oaths may be taken, and the 
declarations snbsmibed, in the King's Bench, before a single judge, in the 
bsB court *. 

Seijeants at law are appointed, or called, at the pleasure of the king, 
by writ issuing out of Chancery: And, by a late act of parliament**, his 
majesty may, in Xtwation,. cause a writ to be issued, directed to any barris- 
ter> calling him . to the degree of a serjeant at law; and such persons as 
his majesty may Im pleased to call, are authorized to take upon themselves 
that office, in vacation. From both the above degrees, some are usually 
selected, to be his majesty's counsel learned in the law; the two principal 
of whom are called his attorney, and solicitor-general. And a custom has 
of late years prevailed, of granting letters patent of precedence, to such 
barristers as the crown thinks proper to honour with that mark of distinc¬ 
tion ; whereby they are intitled to such rank and pre-audience, as are 
assigned in their respective patents; sometimes next after the king's at- 
tomey-^neral, but usually next after his majesty’s counsel then being. 
These (as well as the queen’s attorney and solicitor-general ‘,) rank pro¬ 
miscuously with the king's counsel, and together with them sit within the 
bar of the respective courts. The king's counsel have a standing salary, 
and cannot be employed in any cause against the erown, without special 
"licence; but those who have merely patents of precedence receive no 
salaries, and are not sworn; and therefore are at liberty to be retained in 
causes ^ahtst the crown 

By a mandate of his late majesty % the king’s attorney and solicitor- 
general are now to have place and audience, before the king’s premier 
serjeant; and the following may be considered as the order of precedence, 
or fnw^dience, whidi obtains among practisers: 1. The king's attmuey- 
i^general; 2. The king's solicitor-general: 9. The king's premier seijeant, 
(so constituted by special patent) r 4- Ibe king's ancient serjeant, or the 
eldest among the king's seijeants; 5. The^kin^s advocate-general: 6. The 
Iring's seijeants: 7* The king's counsel, or those who have patents of pre- 
|pdmice,witb the queen’s attorney and solicitor-general c 8. Seijeants at 
bjors* recorder of London,;. 10. Advocates of the civil law; and 

Ssaristeia. Id the court of Kxeheqner, two of the most miperi- 


. t Oeo« IV.«. § 4k 

Selbi. hSf 7.' 
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«ao^ bumUteiK, «a]led t^e ^postnian^ »&d the ikkmm, (from the jpilaeM in 
whi^ th «7 $H>} h»ve also preoedmee ul 

Tk^ t^CfrutS the court of Kie^s Beoch> on the croun nde, are the Officers of K.B. 
ckrk the crom\ or king’s coroner and attomef^ usually called the 
master of the crown office, who holds his place far life, 1^ lett«D patent 
under the great seal, and has the appointment of the secondary, elerk of the 
rules, examiner, oaleadar keeper, clerk the gyand juries, and clerks in 
comrt; and, on the pica side, ihe prothonotarp, or chitf elerk hr eardiing On plea side, 
pleas, in eioil causes depending between patty and party, and particud^ly 
by hiU’^i the seecndcu^, or deputy to the chief deck, usnaly called the 
SMt^lcr of the King'a Bendi office, and hi» assislanti the clerk of the 
treasury* i the keeper of the mrits and records of the court, commonly 
called the custos brevium *, who has annexed to his office, the making up of 
reands of nfri pries, except in Middlesex t the filacer^, exigenter, andderk 
ed the outlawries s, for proceedings by ongntc/^t; the signer of writs, and 
signer of bills of Middlesex; thededrof the rales; the clerk of the/Mpers*'; 
the derk of the d^chrtdions ; the clerk of the common hails, posteas, and 
estreats; the derk of the dockets, commUmenta, and sati^aetions ; the clerks 
of the inner and appar treasury; the derk of the outer treasury ; the derk 
of nisi prius in London, mid other dties, and on the sereral circmts ; the 
clerk of iwaz prius for Middlesex ; the derk of the errors; and bag bearer, 
on tbe jdea side of the court. 

Before the making of the statute 6 €leo. IV. c. 82. the several offices of Offices of K. B. 
chiqf derk, clerk of the treasury, and castor brevium, and filacer, exigenter, **** 

and derk of the outlawries, of the court of King’s Bench, were in the gift 
of tbe Lord duef Justice of thesune court, and deemed to be saleable by 
him, as and whmi the same from time to time became vacant; and the 
several offices of derk of the rules on the plra side, derk of the papers on 
the {dea side, derk of the dm:larations, clerk of the common basis, estreats, 
and posteas, and clerk of the dockets of the same court, were in the gift of 
the said chief clerk, and deemed to be wleable 1^ him; and the several 
offices of desks of the inner and o«Ser treasury, clerks of nisi prius in Lon¬ 
don,. and other cities, and cm the several circuits, and bag bearer, on the 
plea side of the asme court, were in the ^fit of the said custos brevium, and 
deemed to be saleable by him; and die said several offices were held for 
the respeedve lives of the persems then, holding the same, (or fot the life 
of the surviveu of two persons, where the office was then vested in two per¬ 
sons,) and the emdumento thereof were derived entirely frxnn. the fees 
payable by the suitors of the same court; and some thereof ware, and for 


* S Blm. Cmh* 28, • 1 Lev. 1. 1 Sid. 74. 

Sho«t. y. C. 111. and sm Cai. teStp, * Thla officer is appointed'to sign ordinal 

Talb. 97. vrita, and all writa and prooeu iuuing tbere- 

' 1 Cb. Cia SQ, Show. P. C. 111. Skin* . on, before Uie appearance of tbe defmdaat. 
S64, H, H. 30 fSir. II. B. H. 31 Car, II. and 

* This officer is required to appoint a per- R. K 31 Car. II. K. B. See also B. M. 

son to attend in the treasury, that the clerks 18 Car. I. K. B. and Trye'sjusJU. per tot,^ 
may have access to the rolls. R. T. 1666. “ Trye, in prtf- 

reg. 2. K. R » 1 Vent. 296, 2 Mod.98. S. C. 
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Offices no longer mmf ymtfS pittt bftd been, executed by 4^pnfy *^: Biit now, by llie above 
^lybre^rva- stat»t«^ it is enacted, that "tb« add ofBoes o£ dki^ clerk, defk of 
cant; and fu^ *< the treasury, and custos brevium, and. filaeer, exigenter, and derk of the 
inenu^^'ukted ** outlmries, shall from and after the passing of that aOt, and the said 
1V*^^88 ‘‘ eeveral offices thereinbefore mentioned to be in the gift of the said chief 

" clerk, shall from and after the time when the said office of chief derk 
" shall become vacant, and the said several offices thereinbefore men- 


OiBces to be 
executed in j)er- 
snn, ami not hy 
deputy, unless 
for reosoiittble 
cause. 


Appointments to 
be made by chief 
justice, qmnuUu 
se bew gesieriivt. 


Offices of clerk 
of pajicrs and 
cletk of declara¬ 
tions, to be con- 
aoBdated. 


Master, and bis 
assistant, tiguer 
of Vrits, and 
clerk of the 
errors, &c. by 
whom ap¬ 
pointed. 


Officers of C. 


‘‘ tioned to be in the gift of the said cmlos brevium, shall front and after 
" the time when the said office of custos brevium shall become vacant, be 
" disposed of, and all appointments to the said respective offices, as they 
may respectivdy become vacant, shall be made, according to the direc- 
“ tions of that act, and not otherwise: And all and every the persons to 
" he so appointed to the said several offices, shall continually execute the 
** same in person, and not by dqiuty, unless for some reasonable cause to 
be allowed as thereinafter mentioned; and every such officer and his 
" deputy, to be appointed according to the directions of that act, shall be 
** deemed mid taken to be a public accountable officer, to all intents and 
** purposes, and shall severally account for the fees and emoluments of his 
" office, according to the directions of that act. And that all appoint- 
" ments to the said several offices, to be made by virtue of that act, sliall 
be made by the Lord Chief Justice of the said court for the time being, 
“ by xvarrant under his hand and seal, without any fee, gratuity, or rc- 
“ ward, to be directly or indirectly paid or received for the same; and 
“ every such appointment shall be made, and shall bo in such warrant ex- 
" pressed to be made, during the good behaviour of the person apjwinted, 
" and for so long time only as the person appointed shall execute the same 
in person: Provided always, that no such office shall be vacated, by 
reason of the officers not executing the office in person, if he shall execute 
the same by some deputy to be appointed by virtue of that act; nor in 
** cases of occasional illness, or other like necessary cause of absence, not 
“ continuing more than two months at any one time." And, by the same 
statute ®, " the several offices of clerk of the papers, and clerk of the 
" declarations, shall, so soon as an appointment thereto may be made by 
‘authority of that act, be consolidated into one office, and be executed by 
“ one and the same person." 

I]be master and his assistant, and signer of the writs, are appointed by, 
and hold thdr situations, during the pleainire'"df the chief clerk. The 
chief justire has also the appointment of the clerk of the errors, and derk 
of «l«» prim for Middlesex, whose business it is to transcribe from the 
phk rolls, the records of nisi prim in that county, and to examine and 
scid the same, and to receive and file the warrants of attorney on the plea 
the 'ocMurt. The three other judges the appointment of signet' of 
Idiih <1^ Middlesex ; and each of the jndgei^^ppoints his own clerk. 

officers of the court of Common Pleas are the prothonotaries; 
t^it^ssetmcbniaries} tha facers', the clerk of theex?gcn/«; the clerk of 

• 8 Oeo. IV. c. «8.11. *§8, 
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^e,<aip(Txdt:em ;' the clerk of the ouilawies g the dark of the reversal of 
witlawries; the derk of the king’s silref; the derk of the jKra#a; tl>e derk 
of the^'uriM;. the clerk of the warrants, inrolments, and estreats; the derk 
of the essoins;, the clerk of the dockets; the derk of the Judgments; the 
derk of the treasuty; and the clerk of the errors. 

Before the making of the statute 6 Geo. IV. c. 83.. the several Offices of C. P. 
offices of chief and third prothonotarics, derk of the king’s silver,, derk 
of the jurat a, clerk of the essoins, derk of the teorrawrs, enrolments, 
and estreats, exigenter, clerk of the supersedeas, filacers for all the counties 
in England, and derk of the errors in the Exchequer Chamber^ were aj)- 
pointed by the Lord Chief Justice of the Common Pleas, and were sale¬ 
able by him, as and when the same from time to time became vacant: 

And the offices of second prothonotary, and derk of the juries, were ap¬ 
pointed by the said Lord Chief Justice, on the nomination of the custos 
breviuHi ; for which last mentioned appointment the said Lord Chief Jus¬ 
tice had been deemed entitled to, and had always received, whenever such 
appointments had been made, certain fees ; and each of the three protho- 
notaries of the said court had the appointment of one secondary: and the 
said several offices were held for the respective lives of the persons then 
holding the same, and the emoluments thereof were derived entirely from 
the fees payable by the suitors of the same court; and some of such of¬ 
fices were, and for many years past had been, executed by deputy. But Offices no longer 
now, by the above statute ®, it is enacted, that the said offictis of chief tily va- 
" and third prothonotaries, clerk of the king’s silver, clerk of the jurata, cant; and future 
“ clerk of the essoins, clerk of the warrants, enrohnents, and estreats, exu reguiated^by 
“ genter, clerk of the supersedeas, filacers for all the counties in England, 

“ and clerk of the errors in the Exchequer Chamber, shall be disposed > 

" of, and all appointments to the said respective offices, as they may re- 
" spectively become vacant, shall beimade, according to the directions of 
“ that act, and not otherwise: And all and every the persons to be so ap- Offices to be cx- 
" pointed to the said several offices, shall continually execute the same in 
“ person, and not by deputy, unless for some reasonable cause to be allowed P“ty» 

" as thereinafter mentioned: And every such officer and his deputy, to 
" be appointed according to the directions of that act, shall be deemed 
** and taken to be a public accountable officer, to all intents and pur- 
poses, and shall severally account for the fees and emoluments o| his 
" office, according to the directions of that act. And that all appoint- Appointments to 
** ments to the several offices, to be made by virtue of that act, shall be 
mode by the Lord Chief Justice of the- said court for the time being, se bene gessmtu. 
" by warrant under his hand and seal, without any fee, gratuity, or re- 
" ward, to be directly or iudirecjtly paid to, or received for the same, by 
" the Lord Chief Justice, or my judge of the said court; and every such 
" appointment, ex(»pt the appu^intment of tike filacers, shall he mai^c, and 
" shall be in such warrant expressed to be made, during the good beha- 
“ viour of the person appointed, and for so long time only as the person 
“ appointed shall execute the same in person: Provided always, that nif 

*§»• 
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** a«0i !)«tftOBted/ by rekmuH !%«Ms 

** odite iii p^Bon, if biS shall execute the sa]!iie%y' aibi&« deputy,' te be ap^ 
** peiuted by virtue of thftt aet; aor iu eases o( oedudonal illUess, or 
** othte like neeessaay cause of abseiice, not continuing more than two 
" m(mthii at any one time*." 

Ramccly, in cue » And if any person to bf appointed by tiHue of that aejb W of the 
of ■dMBviwir. g IJ 00 . IV, c. 82. 11,2. shall demean himself in manner 

" emtrary to the tmc intent mid meaning thereof, or otheiWlm tnisbew 
" have himadf, it Aall be lawful for the court, of which hd is an eiiee>, 
to hear and decide npmi sneh misbehaviour, and also to hear and detet.^ 
" mine sdl complaints that may be made against such person, in a sum- 
mary way ; and, by rule of the same court, to order compensation to 
be made to any person injured by such misbehaviour; or to fine such 
** ojfender, or make vmd his appointment, or punish the o^der by ail 
" or any of the ways aforesaid, as to such court in its discretion shall 
** seem fit,**." 


How, and for 
what cauae, de¬ 
puty <nay be ap¬ 
pointed. 


Offices of chief 
and third pro- 
tbonotary to be 
vested in same 
person. 


** Psrorhied )4ways, that in case any officer to be appomted by virtue of 
** ^ker of the above sets, shall, by ill health or other infirmily, beeomc 
" incapalde of chschatging the duties of his said office, or shall for any 
" other reanonable cause to be allowed by the Lord Chief dnstiee of the 
" court of wkieh he is an officer, be desirous of being relieved from the 
" ffischaige the duties theieof, either permanently, or for a certain time 
" only, k ^all and may be lawfhl for the said Lord Chief Justice to ap> 
point some fit mad proper person to act as a deputy of such officer; the 
'* cause of sneh appointment being always distinctly mentioned and spe- 
“ dfied in the warrant of auch appointment 
^or the purpose of uniting the two offices of chi^ and third: protho- 
notary in the same officer, it is enacted by the statute 6 Geo. IV. c. 83. 
f 12. that *'whoever shall be appomted to the first of those offices that 
*• shdd become vacant aftm* the passing of that act, shall, on the other of 
" the said offices becoming vacant, take upon himself and perform the 
^ duties of the other of the said offices, and shall receive the fees aocru- 
ing in respect of the said last mentioned officeand shall retain ont of 
the fees of the office last becoming vacant, so much as the Lmd Chief 
** Jnsdoe of the said court ctf Common Pleas, and the lord hi^ treasurer, 
" or^any ^ree or more of the commisHbifers# treasury for the time 
“ being, sbn.11 s biwk a reasonable compeiteittid^ hiS ajiditimial trouble, 
and slmll aeeennt fer and pay Ae residue of such fem into hie majesty's 
« En«heqner> on Iheferst day of every term : And thesMdofiees ciehitf 
** and th&^‘ pnoiAonotery dudl^ after such union an aforesaid, he always 
^ executed by one officer, who shall he caBed the chitf prothonotary of the 
iWBfit o# Cmnmott Pleas, and who diall i^ve the fees payekle in re- 
** ap^ bf Ike offices of chitf ami third prothonotary, and account fbr the 
Siteie^ in such nuumer c» may be ffirected by the lord high treasurm^ or 
dMiBinka^<mmv of the teeanry for the time beikig^." 


* Stife 6 0<^ IV.«.«, AI S. * Stat 6 Geo. IV. c. M. § 12. 
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Tlw ^ ^ jo'oi^motaria imj, So »tlfn4 ^ ^ ^e WHir$ Duti^of ^o- 

at Watmituter liall, for the dispatch of each mattew as wise from causes ” ** 
eatered in thek office ■; to infonn the court of the Itate of such cauatM i 
to draw up general rules, for regulating and settling the practice tho 
court, and the proceedings therein; and to certify to the cou^ in mrttera of 
practice, vrtien required. A great variety of inattera arianjg.out of causes 
ore referred to the prothonotaries; who uiahe reports thereon to the court, 
and alec on the er:aminati(ni of persons in contempt upon intern^gatones, 

They enter, in books kept in their office, the declaraticns filed and deUvcjjred 
out in all the several causes passing ilirough their office, and also the pleas 
and subsequent pleadings between the parties, the money paid into and 
out of court, the records passed for trial, the entries of- issues joined 
between the parties, the interlocutory and final judgments therewa, writs 
of inquiry and executions, the bills filed against privil^gd persons, and 
the appearances to such process as issues out of their office. They inquire 
into and state the debt and costs on bills, bonds, mortgages and other se¬ 
curities ; name and strike special juries, sign records of nisi priust see that 
all common recoveries are carefully engrossed on rolls of the ewrt, exa- 
amined, docketed, and placed in their proper offices, and that the writs be¬ 
longing to the same are filed with the proper officer, and examine all ex¬ 
emplifications of such recoveries **. They have the custody of all common 
and plea rolls', deliver the same out **, and keep an account of the names 
of the persons to whom the rolls are delivered *, that they may be en¬ 
abled to call for their return, and make caret papers of the defaulters in 
order to enforce tbeir being brought in, pursuant to various rules of the 
■court*. They keep an account of all rolls received into thrir office, after 
the proper entries are made thereon; keep dockets of all judgments, entries, 
of writs, and other entries, which they carefully examine with the rolls, be¬ 
fore they are delivered to the proper officers, keep remembrance rolls, in 
which all rules made in court, appearances, and recognizances of bail en at-. 

‘tachmente of privilege, and prmcipes taken at bar on common recoveries, are 
•entered. They enter on a remembrance roll, the names of all attomies sworn 
-in court, and make certificates thereof to the clerk of the warrants; and 
have the custody of the court-books, in which are eatered the names of 
all causes on demurrers, special verdicts, and other matters whieffi are to 
be argued in court, and of .<»uses. which are to be tried at bar, with thei 
respective terms and number-rolhi; and take minutes of the judgment of 
the court, in all causes argued therein. And they regulate and allow costs, 
on all judgments, rules, and judit^s^ orders; and tax bills of co^ between 
attornies and their clients, and settle and adjust accounts implicated therein. 


•R.T.M Uen.VI.§ I.C.P. A«4for 
tbe uicient fees payable to tlie proth^t^* 
rie«, see the same rule, § 5. 

» R. M. 1654. § 6. C. P. 

* R. H. 8 Ctar. I. § 8. B. M. 1654. 5 7, 
R. E. S4 Car. IL reg. S. R. £. 5 W. & M. 
reg. S. R. H. 8 Geo. I. C. P. ‘neplm rotta 
lie is 1 X 84 and the cemmon one* in pmanal 


Actions. 

R. E. 18 Jbc. b § 8. B- M. 1649. R. 
M. 1654. S 5. H. T. 81 Cam. H. C. P. 

* R. E. 84 Car. II. reg. 8. U P. 

* Same rale. B. M. 8 Geo. 1. C. P. 

* R. £. 18 3k. I. R. M. 1649. reg. 1. § 
3. R. M. 1654. S 7. R. Car.ll,reS, 
5. R. S. 84 Car. II. reg. 8. C. P. 
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Secondaries, how 
fomicrJy a}>» 
pointed. 
Secondaiy to 
chief protbono* 
tary to be ap¬ 
pointed by chief- 
justice. 


Secondary first 
appointed, on 
vacancy of the 
other, to per¬ 
form the duties, 
and recave com- 
pnsation. 


Duties of se¬ 
condaries. 


For lihese ptu|>(»eB, one of tbe protHtmoteries alt^nna^y attends at the 
in term-time^ fpOTi elevgn to <»o, {exo^t the first and last days of 
term^ when all attend the court;) the others attending the court during 
the sitting, jln the creuing, all the prothonotaries attend at the office 
from six to eightf and sometimes later: Out of term, they all attend every 
day, from efenea to two o'clock. 

Ihe secemdaries were formerly appointed for life, by the prothonotaries, 
each of whom appointed one. But, by the statute 6 Geo. IV. ei'^ § 13. 
“ no person who shall hereafter be appointed to the office of chief of third 
prothonotary, or shall hold the said two offices when united, shall ap- 
point a secondary; but the secondary of such prothonotary shall be ap- 
pointed by the lord chief justice of the said court of Common Pleas: 
and all secondaries so. appointed, shall hold their offices during tlinir 
** good behaviour, and shall receive such a proportion of the accustomed 
fees of the said office, as the lord chief justice of the said court, and the 
lord high treasnrer, or any three or more of the commissioners of the. 
** treasury fia* ihc time being, shall think reasonable; and shall account 
" for and. pay the residue into his majesty's Exchequer, on the first day of 
every term." And, by § 14. " the person who shall first be appointed 
** secondary, under the provisions of that act, shall, when the office of se- 
" conydary to the other prothonotary appointed by virtue of that act shall be- 
come vacant, take upon himself and perform the duties of both of the 
" said secondaries, and receive the fees, and retain out of the same so inucli 
as the said lord chief justice of the said court, and the lord high treasurer, 
" or any three or more of the commissioner of the treasury for the time 
being, shall think a reasonable compensation for his additional trouble; 
“ and shall account for and pay the residue of such fees into his majesty’s 
“ Exchequer, on the first day of every term." 

The duties of the aetondaries are, constantly to attend the court and judges 
in the treasury, in term time; to read all records, writings, affidavits, peti¬ 
tions, papers and exhibits, produced upon motions, complaints, or other ap¬ 
plications, and to take minutes of all rules and orders pronounced thereon; 
to take all recognizances in court; to enter discontinuances, commitments of 
prisoners, and satisfiictions acknowledged upon record; to amend records, 
by order of the court; to administer th^e appointed to be token by 
prisoners, by the acts of parliament fori^ ^ef of debtors with respect 
to tbc imprisonment of their persons, nnd assignments of such 

prisoners' goods and effects, to be 'signed hy them^ as directed by the said 
acts, and tq draw up rules for their dis^rje. Upon trials at bar, it is 
their duty., to (»py tbc issues for the judges, and to deliver four copies 
thereof, to call the jury out of and in court, to read the record, to call the 
^d^l^dant, to read all written evidence, to call the jury before a verdict is 
and to r^rd the verdict; to take minutes of special verdicts, and 
^ draw Qp the same; to^nake two copies for the plaintiff and defendant, 
Ibuir o^ies frr the jiiHges; to take an account of all fines and reco- 
vei^k^ ,|>aa$ed and, suffered at bar; and in ierm time, after the rising of the 
i^^,,|j^ttend at that fCijipective effices, there to draw up such rules and 
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orden^ as lia^ebeen pronounced in o^Ul^C, qsr in the treasui^/iand enter the . , 
same in books kept for that puipow*, and make dopies of sn<A ruldi or 
orders, if applied for; as also to enter all rules to declare, plead, rq>ly, 
rgoin, surreioin, rebut, surrebut, and join in demurrer, in paper, and 
afterwards to enter the same in books ; to give rules > for attornies, and 
other officers of the court, to appear to bills filed against them; to file and 
copy all affidavits, papers and exhibits, produced on motions, taxation of •' 
costs, or otherwise, and all su^eations and proceedings in spiritual courts, 
in causes where prohibitions are applied for; tp examine persons in con^ 
tempt upon interrogatories, and to file and copy such interri^tories, and 
the depositions taken thereon. Their attendance is also necessary in va¬ 
cation time, by themselves, clerks or assistants. Upon all complaints 
made by prisoners in the Fleet against the warden, it is the duty of the 
secondaries to attend the judges, at such times and places as they may 
appoint to hear and determine the ssiid complaints, and to file and read all 
affi<laidts and exhibits produced on such attendance, and to draw up all 
orders made thereupon, as well as all orders made by the court, for the 
regulation of the Fleet prison. The secondary to the chief prothonotary ad¬ 
ministers in court the oaths of allegiance, supremacy, and abjuration; and, 
if required, makes out and signs certificates of 2 >ersons having taken the 
sixrae; he also administers the ewth in court, to ever)' person who is ad¬ 
mitted an attorney. The secondary to the second prothonotary enters in 
a bo(»k kept for that imrpose, the particulars of all fines acknowledged at 
the bar of the court. 


The//«ccrs were formerly appointed, for the different counties, by the 
chief justice, for their lives ; and their several offices were required to be 
executed in one certain place But now, by the statute 6 Geo. IV. 
c. 83. §1/5. reciting that the offices of filacers of all the counties in Eng- 
tand would be executed better, and at less expense, by one person: and 
as such offices were then hulden by many different i)ersons, and the whole 
of such offices were not likely soon to become vacant, that they might, 
when the then present interests in them should expire, be all given to 
some one fit and proper person; it was enacted, “ that when the office of 
filacer of any county or counties shall become vacant; the person to be 
appointed to discharge the duti^., of such office, shall only rccciv'c an 
apixtintment during the pleasure’ of the lord chief justice; and that 
when all the present latCheats shall have vacated those offices by death 
“ or otherwise, the lord chief justice of the court of Common Pleas shall 
“ revoke the appointments made dicing pleasure, and appoint ^me one 
'' fit and proper person to hold the united office of filacer of all the' coun- 
" ties of England, during his good behaviour in the said office." 

The duties of the filacers are, to procure original writs to be duly sued 
forth and filed®; to take affidavits of debt, in order to hold to bail, and to 


Filacers, hnw 
formerly ap¬ 
pointed. 

To be appointed, 
till all their 
ofl'ices become 
vacant, during 
pleasure of chief- 
justice. 


And then the 
offices to he ex¬ 
ecuted by the 
same person, (to 
be appointed by 
tlie cbicfjus- 
tice,) during hi* 
good beliaviour. 

Duties nf fi¬ 
lacers. 


• Former^’, it appears, the>' were entered ^ R. H. SS iSeo. III. C. P. 

upon remembrance rolls. R. M. 1664. § 16f* *' R. T. 1049. C. P- 
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Duties of cleric 
of exifienis, and 
tupenedeasei. 


Qnrk of out¬ 
lawries, &c. 


Clerk of juries. 


when the process Is issoe^ 

jtiired ; to make owt writs of ftlim, md pkri^, 

and all other ineidcnt process, before appearance of the defeadant, in all 
actions wherein process of outlawry lies, until the exigent is awarded*; 
and all writs of supersedeas, upon any writs of capias awarded out of their 
own offices, and imts of rescous upon the sheriff’s return*’; to take and 
file affidavits of service of common process; and file bills agsi^t perscns 
entitled to privilege of parliament, and make out the subsetpient process 
thereon, before appearance j to enter appearances, upon all writs issuii^ 
out of their own offices", and give rules for the sheriff to bring in the 
body*; to attend the court, or a judge, on taking special bail by original*:- 
to enter recognizances of bail, and make out the first writ of scire facias 
thereon to enter and file writs of fo. &c. issuing out of the court 
of Chancery, and returnable in the court of Common Pjeas, for the re¬ 
moval of plaints from inferior courts, and to issue writs of pone and disr 
tringas, to com^ail appearances in such proceedings; and to make out all 
Merits of retomo habendo upon nonsuit, writs of second deliverance, and 
writs of capias in withernam, alias and pluries, before appearance K, 
See. 

The duty of the clerk of the exigents is to make out writs of exigent and 
proclamations, in order to proceed to outlawry; and of the clerk of the 
supersedeases, to make out writs of supersedeas to exigents, quia improvidi, 
in order to prcA'cnt persons from being outlawed or waived, against 
whom exigents have issued. The office of derk of the outlawries is inci¬ 
dent to the office of his majesty’s attorney-general; and usually executed 
by his clerk. His duty is to make out all writs of capias utlogatum, and 
sequestrations of ecclesiastical benefices, in personal actions, after the re¬ 
turn of the exigent. Inquisitions taken on special writs of capias utlaga-. 
turn, are transmitted into this office; and are here exemplified, upon rolls 
signed by the clerk of the outlawries, and then carried into the office of 
the king’s remembrancer of the court of Exchequer, and there filed of 
record; and the inquisitions themselves, and writs of exigent, are filed 
with the custos bremium. The clerk of the reversal of outlawries is ap¬ 
pointed by the piii^IlKmotaries, during plea8^t;e: His duty is to draw up 
and enter the revofsials of outlawries on romras^nces, and deliver certifi¬ 
cates thereof to the clerk of the outlawries; to make out bail-pieces on 
such reversals, and writs of sapersed^ when necessary. The clerk of the 
Jurks w appointed by the custos breviim,- for life: His duty is to make 
(MJt u^^pf habeas corjwra juratoruittt fw the trials of issues in London 
and ^^lescx, and for the assizes in the country. 
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W ^ Clerk of \ntr- 

Ute of ottomejr upott jti%iiieats> issues, otttlawites, iftitd Writs of ”"**• 

MWMOJif for levying fines; and also the warraaxts of attofsitey of sheriffs, 
for the different cotmtics in England; to stamp all jttdgment-papers 
records of nisi prim writs of plurits capias tm outlawries and writs of 
covenant; to enroll deeds, recoveries, and foreign estreats'; and to file affl- 
daidts of the execution of articles of clerkship, and cater attornies' certifi¬ 
cates, &c. This officer may refuse to file a warrant of attorney, or pass a 
fine, till the attorney employed by the parties, has paid his tetmage fees *. 

The clerk of the essoins is appointed by the chief justice, for life: Clerk of essoins, 
his dnty is to enter essoins for the tenants in real actions, (for it is now 
determined, that no essoin lies in personal actions;) and in case the tenant 
be nbt essoined, by the time limited by the rules of the court in real ac¬ 
tions, the demandant may enter a ne recipiatur. This officer is required, 
by the statute 4 & W. & M. c. 20. § 2. to make an alphabetical d<^- 
get, by the defendants’ names, of all judgments for debt by confession, 

&c. in the court of Common Pleas ; and rolls belonging to the several 
offices of the said court are marked, numbered, and delivered out by the 
clerk of the essoins to the prothonotaries; and when the proper entries 
are made thereon, they are returned into his office, whence they are 
carried, by the clerk of the judgments, to the treasury at Westminster. 

The clerk of the dockets is appointed by the prothonotaries, during plea- Clerk of docket*, 
sure. The dnty of this officer is to draw up, exemplify, and enter on the 
roll, the admission of the several officers of the court; to prepare bail- 
pieces, entered into to any attachment of privilege, or other bailable pro¬ 
cess, issuing out of the prothonotaries* office, and attend the court or a 
judge therewith, when entered into, and w'hen the bail are justified, or 
fresh bail added, or the defendant surrendered; to make copies of all spe¬ 
cial juries, named by the prothonotarie.s, for the plaintiff and defendant ; 
to make copies of reports in court by the prothonotaries, if desired, and of 
all special verdicts, for the judges and attornies; to make copies of all 
rules of court, from the remembrances of terms past; to make certificates 
of declarations not being filed against prisoners, accordfog !to the rules of 
the court, in order to their beii^ discharged; to make certificates of 
writs of recordari and foM jud^ent not being filed according to the 
course of the court, to enable th^ Jiartfos to proceed in inferior courts; to 
copy, if desired by tbe parties, all bi& of costs, and other papers pro¬ 
duced before the prothonotaries, noting to such bills, when ta^j^; to 
attend the office of the prothonotaries daily during office hours, do 

the common business belonging to the office. 


The clerk of the judgments is also appointed by the prothonotaries, du-„ Clerk of judg- 
ring pleasure. His dnty is to draw up every final judgment, ufter iiiqni- 
sition taken, verdict obtained, or nonsuit had at nisi^rius, and'upon every 
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Clerk of trea- 
suty. 


Clerk of the 
errors. 


Other officers. 


Marshal of 
King’s Bench 
prison, &c. 


issne of mtl tiel record, and rale ebart •; otid id feiw nftjftnd 
enteir all the continuances necessary to the said judgments: and be is di- 
teeted, by the statute 4 & 5 W. & M. c. 20. § 2. to bring in all the above- 
itientioned judgments, to be dpcheted ; after whidi he carries them to the 
treasury at Weitmimier. He draw.s up the award of writs of efegtVand 
partition, and enters the .same, with the returns thereof, upon *the roll; 
enters satisfaction on all judgments, when the same is done by f judge’s 
order, and not in open court; and makes out cxempliiicati^s of any of 
the above-mentioned judgments, if applied for within a yea# the 
8%ning thereof. 

The chief justice for the time being, is keeper and clerk of the treamry, 
and also eferk of the errors, of the court of Common Pleas; and executes 
these ofhees by his clerks, who are appointed by him during ]»lcasure. The 
clerk of the neasur^ has the custody of the records of the courts the 
signing and sealing of records of nisi prius^; and the signing of exem- 
plifirations. exfopt of fines and recoveries, within two terms*'. The clerk 
of tin* mors has the alioivance and receipt of all writs of ernw, upon 
judgments in this court ; gives certificates thereof ; makes out writs of 
supersedeas; enters bail taken thereon; makes out writs of scire facias 
against the hail ; gives rules for bail, and for the plaintiff in causes to cer¬ 
tify the record; makes transcripts of the records and judgments, and 
transmits the same into the court of King’s Bench, fkc.; signs nonprosses 
for not certifying the record; and allows and returns all UTits of certiorari, 
directed to the lord chief justice, for certifying records from this court into 
any other. 

Besides the officers that have been mentioned, there are others who de¬ 
rive tlieir autliority more immediately from the crown, namely, the mar¬ 
shal of the King’s Bench prison and diicf usher and crier of the court, 
in the King’s Bench ; and the custos brevium, warden of the Fleet prison, 
and chief proclamator to the court, in the Common Pleas; and the sealer 
of writs, for both courts. The office of marshal of the King’s Bench pri¬ 
son was granted by king James the first, in the 14th year of liis reign, to 
Sir William Smith knight, in fee j and the appointment to that office, as 
well as of the inferior officers, continued in the proprietors of the in- 
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Geo. in. 2 Barn. & Aid. 403. 2 Chit. Rep. 
374. 2 Barn. & Cres. 344. 3 Dowl. & Ryl. 
699. B.C, R. M. 7Geo. IV. 6 Barn. & 
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able by the prisoners therein, see R. Bee. 17. 
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H. 2 & 8 Geo. IV. K. B. The above rules, 
subsequent to those of 8 & 4 Geo. 11. are to 
be found in the collection of rules and orders, 
on the ]ilea side of the court of King’s 
Bench, wHh which Mr. Sturrl,- the clerk of the 
rules, has oblijged the jwofession. 
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}terii«noe'of the prison, till the statute 27 Oea H. c. 17 -' hy which the 
(^ee 'Wae revested in the crown; and by tlmt statute, the marshal has the 
appointment of all inferior officers belonging to his office, such as the de¬ 
puty marshal, chaplain, clerk of the papers of the Kill's Bench prison, 
and clerk of the day rules; (which latter officers must be resident witliiu 
the prison, or its rules *,) three turrAeyt and four tipstaffs, (one for each of 
the judges,) &c. And, by a late role i*, the marshal must aliso reside 
within the King’s Bench prison, or the rules thereof, according to the 
terms of the above statute, § 5. and of his patent. Tlie chief ushSt, and Chief usher, aiul 
crier of the court of King's Bench holds his place for two lives, by letters 
patent under the great seal; and executes the same by two deputy ushers, 
and two deputy criers, who, according to a modem determination ®, are 
considered as distinct and independent officers. 

The office of emtos brevium of the court of Common Pleas was granted Custon hrmum 
by king Charles the second, by letters patent dated the 14th of December, • 

in the 2Pth year of his reign, with all profits, rights and privileges there¬ 
unto belonging, (after the determination of grants for lives, then subsisting,) 
to certain persons therein named, and their heirs and assigns, in trust 
for the then earl and countess of Litchfield, and for the issue of the 
countess in tail The persons at present entitled to the office, acquired 
it by inheritance: and the general business of the office is to record and 
file all original and judicial writs, and inquisitions talccn by virtue of any 
such writs; all posteas after venlicts, and fines, with the concords signed 
by the parties acknowledging the same, and the Avrits of dedimus potestatem 
issued fur taking the acknowledgment of such fines, Avitli the transcripts 
thereof ; which fines are entered in a book of the same term the respective 
Avrits of covenant arc rcturaable, and the proclamations of such fines arc 
indorsed upon the captions, according to tlic statute; to record and file all 
AArrits of entry and summons, Avrits of dedimus potestatem for talcing Avar- 
rants of attorney thereupon, and Avrits of seisin to support recoveries suf¬ 
fered in the said court; to make copies and exemplifications of the said 
writs and records, when required; and to return writs of certiorari, di¬ 
rected to the custos brevium, for removing any AA'rits or other records into 
the court of King’s Bench*. 

'Ibe warden of the Fleet prison ' holds his office, by letters patent from Warden of Fleet 
the crown, during pleasure; and has the appointment of the clerk of the 
papers and rules of the Meet prison, and keeper of Viestminster hall ; and 
also of four tipstaffs, tAvo: fw the Common Pleas, one for the court of Ex¬ 
chequer and Itolls, and another for the court of Chancery ; the Fleet being 
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Sealer of writs. 


Commissioners 
of treasuiy nu- 
thorizeii to pur¬ 
chase offices of 
sealer of writs, 
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vium of C. P. 


Seal ofRce, when 
op^. 


Srialing blank 


m dl tlie^ wwrts. Thft tw 

Attend the jut^s while sitting in courts in the aftentwn at thdr 
chambei-s; and out of term, they attend th^ morning andasftemoonJ 
One-of them also attends the lord ohief justioe, at the sittings of nisi 
prim tor London and Middlesex. The office of cki^ proclamatort in the 
court Common Pleas, is an hereditary office, claimed by descent in fee. 
This officer has no personal duty attached to Ids office; but he appoints 
four crier*, one of whom is also court~keeper, and another j^rter of the 
court: They hold their places for life; and their duty ih to extend the 
conrt, and make proclamations, &c. 

The office of receiver general and comptroller of the seal of the courts 
of King’s Bench and Common Pleas, (commonly called the seal offiti^) 
was granted by king Charles the Second, by letters patent dated the 30th 
bf April, in the 25th year of his reign, (after certain estates tail, since de¬ 
termined,) to Henry earl of Euston, afterwardsduke of Grafton, in toil mole*.. 
This office is now vested in the duke of Orefton, who exercises the itoa 
by' depiity; and has the sealing of all process, except bills of Midikse^t 
issuing out of the King's Bench and Common Pleas, and theextenpUfioa* 
tion of recoveries and judgments. But, by a late act of parliament \ the 
commissioner of his majesty’s treasury are authorized " to treat, con- 
" tract, and agree with the several persons beneficially (mtitled to the fees, 
" receipts, and profits of the said office, and also of the office of cuttos 
brevium of the court of Common Pleas, fer the purchase of aU the 
rights, profits, privileges and advantages whatever belonging thereto, 
for such annuity or annuities, to be charged upon the consolidated fund 
“ of the united kingdom, as the said commissioners, or any three or more 
" of them, shall think fit and from and after the confirmation of the 
said agreement by parliament, the rights and interests of (dl persons 
f* whatsoever, claiming or entitled to claim under the said letters patent, 
** shall cease and determine: And the said annuity (U annuities so to he 
granted, shall go and be paid from time to time to such person or persons, 
as would have been entitled to the fees, profits, and advantages of the 
said offices respectively, imder the said letters patent, in ease that act 
had not been passed.” . 

Hie seal office is reqidred to be open from eleven in the morning till tu/o 
in the afternoon, and from^ce to seven in the evening, during term, and 
for ten days after every Miao Jfctenn, and one week after every other tern j 
uid from eleven in the morning till three in the afternoon, at all other 
times It was formerly usual to seal blank writs ; but an inoonvenienee 
ha«^ ^tt^ed this practice, it was ordered that for the future, no print- 
eilhyi^W ^er writs should be sealed, hefere the same were r^ularly 
nllde and ^ed up : And, by several did rules of court *, no 8igm> 

' '* list jy. of M. Si Geo. IIL K. B. 

, N. 8 Apr. 1747. K. B. and <e« the stft. 
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^3ie '■Mler ©f writs however^ twd othfif law t^cecs^ are not botind to Holj-^ys, when 
attend, or keep open their offices, on Kcensed holydayt. It will therefore 
be proper to consider what these holydays are, and when they are com¬ 
manded or allowed to be kept, in term time or vacatimi, with the remedies 
for not opening the offices on other days, at refusing to do business in of- 
hoe hours, without the payment of extra foes. Holydays, it appears, are 
of two kinds:• first, such os were originally derived from the church;' 
secondly, state holydays. The former are of ecclesiastical institution ; bnt 
when, upon the reformation, the liturgy was settled and established, such 
days were enjoined to be observed ; as plainly appears by the statutes 2 
& 3 Edw. VI. c. 1. & 1>0. and 5 & 6 Edw. VI. c. 3: And though these 
acts were abrogated by Queen Maty, yet they were revived and continued 
in the first years of Queen Elizabeth, and King Jatnes 

. I%e reasons for these holydays, being of a religious nature, are fully Of the churrh. 
stated in the preamble to the statute 5 & 6 Edw. VI. c. 3. by which it is 
enacted that " all the days hereafter mentioned shall be kept and com- 
** tnanded to be kept holydays, and none other, that is to say, all Sundays 
“ in the year; the days of the feast of the Circumcision of our Lord, 

" (being the Ist of January); of the Epiphany, (6tli of January); of 
the Purification of the blessed virgin Mary, (2d February) ; of St. 

“ Matthias the apostle, (24th of February); of the Annunciation of the 
" blessed virgin, (25th of March); of St. Mari the evangelist, (25th of 
" April),; of St. Philip and Jacob the apostles, ,(1*^ of May); of the 
" Ascension of our Lord, (which is a moveable feast, hap][)ening 40 days 
" efter Easter, and 10 days before Whitsuntide); of the Natitdty of St. 

" John the baptist, (24th of June); of St. Peter the apostle, (29th of 
" June); of St. James the apostle, (25th of July); of St. Bartholomew 
" the apostle, (24th of August) ; of St. Matthew the apostle, (21st of 
" September) ; of St. Michael the archangel, (SKlth of September); of St. 

" Luke tlic evangelist, (18th of October); of St. Simon and Jude the 
" apostles, (28th of October); of All Saints, (Ist of Novendter); of St. 

" Andrew the apostle, (30th of November); of St. Thomas the apostle, 

" (21st of December) ; of the Nativity of our Leo'd, (25th of December), 

" and the three following days, (being the feast days of St. Ste^ihen the 
" martyr, St. John the cvar^list, and the Holy Innocents) : and Mondey 
" and Tuesday in Enster and Whitsun weeksto which may be added 
Good Friday, though it is not mentioned in the statute. Hence it appears, 
there are twenty four licensed holydays in a year, besides those iii faster 
and Whitsun weeks ; of which, it will be seen, there are five in l^iUionth 
of December, and in every other month two, except in Mdreh, April, July 
■and Augustt in each of which there is only one ; which was.' probably on 
account of these being the months of seed time and harvest. 

15 Car. IL reg. 1. K. B. and see B. M. IS K. T. 1649. It M. 1654. § 6. R. T. 3. 

Car. II. R. H. 84 & 85 Otr. II. It E. 38 W. III. C. P. 

Car. II. R. T. 4 W. fis M. re*. S. K. B. * Nelson’s Festivals, 1, 8. 



, not ill- 


State liolydays. 


f.V^'nn not al- 
Idved* 


' ibif. 

' T': ^ Side J^iNite Jbisrdg exprass, tbst sbidililW'fce^Ajor 

conimanded to be kept holyday, or to abstaia fitmidewfal bodily labott^** 
it has be«i determined, that th^ fewt daytJf St. jRfr«aAa»,{llth dlJUne,) 
not being mentioned in the statute, is not a legal holyday at the seal ol^ 
fice •; and though it appeared by affidavit, in the case of Figgins p. Willie ”, 
that thk feast was kept ^at the excise, customs, &c. and that foa- 35 years 
together, and before the then officers came into the office, it had been kept 
at the seal office in this manner, that is, the outer door had keptiffint 
the whole day, if St. Barnabas fell on a Monday, WednisdMy 'sa Frid<^, 
but on Tuesdays, Thursdays and Saturdays, it was shut in the mornings 
only, those being post nights, yet’fefnn the opinion of Mr. Justice Black- 
stone in that case S it seems that this practice crept in when St. BartusAas 
became a state holyday, by coinciding with the king’s inauguration orac- 
cession, which it did for the first 25 years of the reign of George the se¬ 
cond, till they were separated by the new style act, in *1 It is also 
observable, that there is another feast day observed by the church, whi^ 
is not smnitioned in fhe statute 5 & 6 Edw. VI. namely, the conversion 
of -St. Paul, which happcn.s on the 25th of Jtmuary; and the reason Why 
this feast day, as well as that of St. Barnabas, are not mentioned in the 
statute, probably was, that one of these feasts alivays happens in Hilary 
term, and the other frequently in Trinity term j and, as there WTis already 
one holyday at least: in each of these terms, it might have been thought 
that the business of the court would have been interrupted, if more had 
been allowed, and directed to be kept. 

State holydays are either appointed by act of parliament, or founded'on 
ancient usage. The former are the anniversary of the G unpowder Treason, 
(Norember 5,) the martyrdom of Charles the First, [January 30,),and the 
restoration of Charles the Second, [May 29,) which are made state holy- 
days by the statutes 3 Jac. I. c. 1. 12 Car. II. c. 14. (confirmed by 13 
Car. II. stat. 1. c. 11.) and 12 Car. II. c. 30. Thp-latter are the fttrtA day, 
accession, proclamation, and coronation of tlie reigning monarch; and the 
birth days of his consort, and the prince of Wales. And it has been usual 
to keep Aa//"holydays Oft some other days ; as, on Shrove Tuesday, Ash Wed¬ 
nesday, the feast of AH Souls, [November 2,) and the birth day and landing 
of William the Third, [November 4); the offices being open only half the 
usual hours of attendance on those days. The 5th of November is a holyday 
at the office of signer of writs, in the King’s Bench, daring the time of 
mmiing service But it has been determined, by the court of Common 
- Pkos, that Lord Mayor's day is not such an holyday, as entitles the sealer 
of write tp iin extraordinary fee for sealing a writ on that day ®. In the 
tSteffiequef, the anniversary of the king’s accession has been hulden not to 
lw|an htityday And, on the anniversary of the martyrdom of Charles 
tK^f jfeHi'or baron of the court sits in the morning, to take mo- 

5SBjae.Rep. 11»6.1814. 
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<' 6 Maulo & SeL 186. 
' 5 'raunt, 180. 

* 9 Pace, 13 . 



tioi^ id# idOorsie *.' In that court also, the service of a rule to bring in the 
bd^i'oa tite day of the purification, is deemed good service**. 

Hie only licensed holydays in term timo^ are said to be the Purification 
in Hilary term. Ascension day in Easter term, and St. John the baptist S 
(being Midsummer day,) if it happen in Trinity term, unless it be on 
Friday next after Trinity Sunday, in which case it is diesjuridicusi by the 
statute 32 Hen. VIII. c. 21. These are considered as dies nonjttridici ; 
bnt on idl other days, the courts regularly sit for the dispatch of business 
in term tim%- though it has been usual on the 30th of January, (being the 
anniversary of the martyrdom of Charles the First,) for the courts to rise 
early, or as soon as the common busine^ is over. And, as the courts sit 
themselves, they expect that the offices should be open on all other days 
in term time: For, as was observed by Mr. Justice Blackstone, in the 
case of Sparrow v. Cooper ®, the officers are supposed to be every day in 
court, sitting at the feet of the chief justice, and (in the case of the sealer 
OT writs,) affixing the seal of the court to all judicial writs, which are wit¬ 
nessed at Westminster, in the name of the lord chief justice: The suffering 
him to do this in a private chamber is a mere indulgence, convenient to 
the court, the suitor, and the officer, and therefore connived at; but the 
supposition of law is otherwise. Of course, upon all days when the courts 
sit at Westminster, he ought to be ready to execute his duty at all conve¬ 
nient hours. On these or similar grounds it has been determined, that 
the feast of St. Philip and Jacob, which happens on the 1st of May, is 
not a holyday nor the 29th of May, being the restoration of Charles the 
Second s, when^hesc days fall in Easter term; nor the feast of St. Peter, 
being the 29th of June, when it falls in Trinity term**; and consequently, 
no officer can take an extraordinary fee for business done on these days. 

It has been made a question, whether the officers are entitled to take 
extra fees, for business done 'on legal holydays in vacation: and upon this 
subject. Lord Ellenborough is reported to have said, in the case of Tbed- 
dale V. Fennell *, that the officers, though they may keep legal holydays, 
must not be allowed to sell or make a traffic of them. But it should be 
observed, that in this case an extra fee had been taken by the clerk of the 
declarations, on the feast of St. Peter; which, though mentioned in the 
statute 5 & 6 Edw. VI. is not considered as a legal holyday in term time. 
This question however, came directly before the court of Common Pleas, 
in the case of Martin v. Bold S but was not decided. In that case, the 
deputy sealer of writs, being at his office on a legal holyday, (that of St. 

**^’^1ES^^>Sdiich fells on the 18th of October,) a writ was offered him to seal. 


“ 9 Price, 15. 
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eiding oa hn to moke soch a deoiftfidf JbeM t&at at all 

vei^xsal to teal the writ was not, an offence, for which thejr would ,>gnuit an 

attachment: «o that the question may be Considered as still uiasettled. 

The remedies against oiicers, for not op^iing their offices, on dstys 
whiefoare not licensed holydays, is by special action on the case for coU- 
eequential damages (sr by summary application to the court for an at> 
taohment*’: or, if they have taken improper fees, an actio;a#ff^e«ra»q>s^ 
may be maintaiiied for money had and received; or the eottil #ill ord^ 
riiem to be refunded And, in the Common Pleas, when a eoniplaint is 
made against an officer of,the court, the judges will not refer it to the pro- 
thonotaries for examination, but will examine it themselves 

The officers nf the court of Exchequer of Pleas, are tlie clerk of <^e 
pleas, and his deputy, who is called the master. The clerk of the pleas is 
appointed by the chancellor of the Exchequer for life, or qmmdiu se bei^ 
gessient. and the deputy or master, by the derk of the pleas; and the bu¬ 
siness ui' the TTHuster is to take minutes of what is done in court, draw up 
rules, make reports on matters referred to him, tax bills of costs, allow 
boils, and sign process, and jit^ments. The derk of the pleas is also 
derk of the errors in the Exchequer Chamber; aud his duty in that cha¬ 
racter is to allow writs of error, certify transcripts, and attend the court 
of Exchequer Chamber, and draw up rules thereon. The general busi¬ 
ness of tbe office is the prosecution and defence of actions at common law, 
and the enrolment of deeds; which business is transacted by/our sworn 
derks or attornics, appointed by the derk of the pleas fox*life, and sixteen 
side derks, or derks in court, four of whom are appointed by each of the 
attmnies In this court, the office of sealer of writs, &c. is executed by 
the under-.aecretary of the chancellor of the Exchequer 

Sheriff's may also, to some purposes, be° considered as officers of tbe 
courts; and it is their duty to have deputies therein, to receive and return 
writs and process s: which deputies are required to give their personal at¬ 
tendance in Westminster hall, daily in term time And, for the pjwea- 
tion and remedy of delays and abuses in sheriffs, undcr-shcrids, bailiffs of 
liberties, and their deputies, and other bailiffs of sheriffs, &c. m the exo- 
curiou uf {uocess and a rits, it is a rulethat " if any such officer shall 
** wilfully delay the executicai or return of any process or execution, or 
** shall take or r^uire any undue fees for the same, or shall give notice to 
. ** the defendant/thereby to foustratc the execution <ff any process or writ, 
** <Hr, having levied m<»iey, ahali detain it in his handsi aftor the retnm of 


* 8 Bkc. Bep. 1187. 
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" ber^des the ordiiiarjr cumne aatMrciameatSj >ihe ecnitempt or 

** ftugdamawor appearix^, an attaehmenl^ information^ commitmeat or fine 
** shall be, as the case requireth; and this as vraU in case of a late, as the 
present sheriff, &c." 

There are otiier officers, who may here be noticed, though they are not 
properly officers of the court. These are the officers who attend en the Officer* at» 
trial of causes at nisi prius in London and Middlesex, consisting of the 
clerk of associate and marshal, crier, and train-bearer, who are 

appointed by the chief justice; and the officers helming to the differeajt On circuits. 
circuits, namely, the clerk of astdze, associate, clerk of arraigns, clerk of 
indictments, judge’s marshal, crier, derk, steward, and tipstaffs 

• For a more particular account of the ScdSctCommitteeof the House of Commons, 

OJjlcers of the Courts, their appointment, respecting CourU of Justice, 20 Jwjc, 1708. 
duties, and fees, &c. see the Beport of tbs 








CHAP. 111. 


Of the Admission, Enrolment, Certificates, ami Re- 
admission of Attornies; their Privileges, Disabi¬ 
lities, and Duties, with the Consequences of their 
Misbehaviour. * ^ 


AUomey, what, An attorney is a person put in the place, stead, or idm of anutlicr, to 
iwly'’^^btcd. “linage his concerns; nnd may either appointed to prosecute or defend 
an aet JOR or for other purposes Before the statute Westm. II. (13 

Edw. L) c. K). the parties to a suit could not have appeared by attc^dey, 
without the king’s special warrant, by writ or letters patent; but must 
have attended the court in person <=. By the above and other ancient sta¬ 
tutes, a general liberty was given to the parties, of appearing and prose¬ 
cuting or defending their suits by attorney ; in consequence whereof the 
increase of attwaies was so great, that several acts of parliament were made 
to regulate them, and limit their number^. Aud, by the statute 3 Jac. 1. 
c. 7* § it was enacted, that “ nunc should from thenceforth be adntitted 
“ attornies, in any of the king’s courts of record at IVestminster, but such 
“ as liad been brought up in the same courts, or otherwise well practised 
'' in soliciting causes ; and had been found by their dealings to be skilful, 
and of honest dispositions.” In confirmation of this statute, a rule was 
made in both courts, that none should be admitted an attorney therein, un¬ 
less he should have served, by the space of Jive years, as a clerk to some 
judge, serjeant at law, practising counsel, attorney, derk, or officer of one .of 
the courts at Westminster ; and were also, on cxa»t>na^/oa, found of goodability 
and honesty for sudi employments ^ And it %vas then usual to nominate 
twelve or more able practisers of the courts yearly, whose business it was 
to examine such persons as should desire to be admitted attornies; which 
persons were first, to attend the prothouotary, with their proof of service, 
and then to rrpedr to the persons apjwintcd to examine them, and on being 
approved, were to be presented to the court and sworn in, unless some just 
exception werc'^made against them >^. It 'ivas also necessary that attornies 

See a]$o the rules of M. 15 EUs. § 10. T. 
34 Eliz.'^ 0. & H. 14 Jac. I. reg. t. § 2. 
C- P. ' 

f R. M. 1654. § I. K. B. & C. P. and see 
E. H. 8 Con L § 3. C. P. 

« H. M. 1^4, § 4. K. B. & C. P. 
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should (.be admitteil, and reside in or ntar some iM of court or chancery, 
and keep commons there*. 

At length, by the statute 2 Geo. II. c. 23. § 5. {cotuimed by 12 Geo. 
II. c. 13. § 3. and 22 Geo. II. c. 46. § 2. and made perpetual by 30 Geo. II. 
c. 19. § 75 .) it was enacted, that “ no person shall be permitted to as an 
" attorney, or to sue out any wtU or process, or to commence, «ipf5f|on, or 
“ defend any action or actions, or any proceedings, either before tir after 
“ judgmenfobtained, in the name or names of any other person or persons, 
in his majesty’s court of King’s Bench, Common Pleas, or Exchequer, 
“ or duchy of Lancaster, or any of his majesty’s courts of Great Sessions in 
“ Wales, or in any of the courts of the counties palatine of Chester, Lan- 
caster and Durham, at in any other ^ court of record in that part of 
" Great Britain called England, wherein attornics have been accustomably 
“ admitted and sworn, unless such person shall have been bound, by con- 
“ tract in writing to serve as a clerk, for and during the space of fwe 
years, to an attorney duly and legally sworn and admitted according to 
“ that act i and that such person, for and during the said terra of five 
“ years, shall have continued in such service',* and also unless such per- 
‘‘ son, after the expiration of the said term of five years, shall be examined, 
“ sworn, admitted, and enrolled, in manner therein mentioned: And in 
“ case any person shall in his own name, or in tlic name of any other per- 
“ son, sue out any writ or process, or commence, prosecute or defend any 
“ action or suit, or any proceeding, in any of the courts of law* aforesaid, 
“ or courts of equity therein mentioned, as an attorney or solicitor, for or 
“ in expectation of any gain, fee, or rew^ard, without being admitted and 
" enrolled as aforesaid, every such person, for every such ofience, shall for- 
'' feit and pay 50/. to the use of the person who shall prosecute him for 
the said offence; and is thereby made incapable to maintain or prosecute 
" any action or suit, in any court of law or equity, for any fee, reward, 
" or disbursements, on account of prosecuting, carrying on, or 

any such action, suit or proceeding**.” The court of Common Fleas, 
'however, would not grant an attachment against a person who had acted as 
au attorney of that court, without having been admitted; but left the 
party to sue for the penalty given him by the statute 2 Geo. II. c. 23. § 
24®. 

By subsequent statutes, it is made penal for any person to act as an at¬ 
torney in the county court ^ or at any general or qumrter sessions of the 
peace unless such person shall have been duly admitted an attorney, and 
enrolled as aforesaid. And, by the statute 34 Gko. 111. c. 14. § 4. ^'incase 


• R. M. 1664. § 1 . R. M. 3 Ann. K. B. 
R. M. 1654. § 1. R. T. 89 Car. II. n*^. 1. 
R. M. 36 Car, II. R. M. 4 Ana. C. P. 
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in Wales, or_ 
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dte flulii to 

'' in one of the courts of Great Sessions in ffalait Ur of the conatiw pala- 
“ tine of Chester, Lancaster or JDarkam, «a in some other cotirt of record in 
** England where aCtornies hare been accnstomshly admitted and sworn, 
" by virtue of a contract nrade befine the 5th and I0th days of February 
171^ respectively, and a service in pursuance thereof, or who .tiiaU have 
** been aihz^ed a solicitor in one of the said courts of Great Sessions, at 
" of^he said counties palatine, or some other inferior court of equity in 
" England, by virtue of a like contract and service, and according to- the 
directions of the several acts then' in force for the regulatimi of attornies 
** and solidtors respectively; shall, in his own name, or in the name of any 
other person, sue out any writ or process, or commence, prosecute or de* 
" fend any action or suit, or any proceedings, in any of the said courts at 
** Westminster, as an attorney or solicitor, for or in expectation of any gain, 
" fee or reward, without being admitted and enrolled an attorney orsolici- 
tor in one of the said courts at Westminster, according to the directions 
** of the sevetal acts in force for the regulation of attornies and solicitors, 
“ every such person shdl, for every such odence, forfeit the sum of one 
" hundred pounds ; one moiety thereof to the use of his majesty, and the 
other mmety, with full costs of suit, to the use of such person who shall 
" prosecute for the said odence, by action of deht, &c. in any of his ma- 
" jesty's courts of record at Westminster: And such person is thereby also 
** made incapable to maintain or proseeute any action or suit, in snj court 
" of law or equity, for any fee, reward or disbursements, on account of pro- 
** secutiltg, carrying on mr defending, any such action, suit or proceeding."' 
An attorney therefore, who has been admitted in one of the courts of Great 
Sessions in Wales, or of tiie counties palatine of Chester, Lancaster, or Dur~ 
ham, &c. since the 10th day of February 1704, is not entitled to practise 
in the courts at Westminster, without being also admitted an attorney 
thertin ; and he cannot be so admitted, unless the higher duty was paid on 
hisartides of clerkship. 

ProviM^ in fe- Thme is a proviso, however, in the statute 2 Geo. II. c. 23. § 26. that 
cleHn k Chan- ** nothing therein cffirtdned shall extend, or be construed to extend, to the 
" ,e»miin8tion, swcMidg; admission, or enrolment of the six clerks of the 
" court of Chancery, or the sworn clerks in their office, or the waiting 
** desks bdonging to the said six cledcs, or the cursitors of the said court, 
" or Of the clerks Of the petty bag office, or of the clerks of the king’s 
emmer andscttomey in the court of King’s Bench, or of the filacers of 
** tiie same court, or of the filacers of the court of Common Pleas at 
W^minster, oriof the attornies of the court of the duchy chamber of 


" Lancaster, or of the attornies of the court of Exchequer at Chester, or 
the attornies of tiie courts of the lord mayor and sheriffs of Lifndon 
for th^.time being; but that the said clerks, filacers, and 
" fttimmies respectivaii^^thaU and may bo examined, sworn, admitted, en- 
.V’:;to4t$dl,; aitd practisq^;, Iti their respective courts and offices aforesaid, in 
as beeit of dime befwe tiiemtdting of that 

j And# by athtete'^® Geo* IJM, e. 28. f 1. ** persons haviag 



•* ftdm’feshjpt otfipe years, to samto£ ike ceixv 

“ net and attorney in the court of King's^Bendi, who-have been regularly 
<t admitted' as such clerks, shall and may be approved, sworn, aud ad- 
" mitted to practise, and may practise as attornies in' the said court of 
« King’s Bench, and may also practise in any otlter of the coujiS of re- 
“ cord in the said recited act mentioned, in the name, and tfrith^ tbe^con- 
** sent of some sworn attorney of sudi court, sudh consent to hf^in writing, 
** and signed by such at^rney as aforesaid, in like manner as tlte att|anics 
of such court, or the attornies or clerks of the offices of the king’s re- 
“ raembrtuicer, treasurer’s remembrancer, pipe, or office of pkas in the 
court of Exchequer at Westminster, are in and by the said act empowered 
"to do®." 

Also, by the statute 1 & 2 Geo. IV. c. 48. § 1. (as amended by the sta¬ 
tute 3 Gpo. IV. c. 16.) " in case any person, who shall have taken the 
degree of bachelor of arte, or bachelor of law, either in the university 
" of Osjinrd or Cambridge, or in the university of Dublin, shall, at any 
** time after he shall have taken such degree, be bound by ccmtract in 
“ writing to serve as a clerk, fur and during the space of three years, to 
an attorney or solicitor, &c. in some cB' one of the courts of law or equity 
" iu the therein recited acts of the second, seventh, and twenty-second 
" years of the reign of king George the second mentioned, and during the 
" said term of tliroe years shall continue in such service, and during the 
“ whole time of such tlirce ymn' service, shall continue mid be actually 
" employed by such attorney or solicitor, or his agent or agents,, in the 
" pii^r business, practice or employment of an attorney or solicitor, and 
" shall also cause an affidavit, or being one of the people called Q-utkers, u 
solemn affirmation, of himself,- or of such attorney m solicitor to whom 
" he was bound as aforesaid, to be duly made and filed, that he hath ac^ 
" tually and really so served and been employed, during the said whole 
tenn of three years, in like manner as is required by the said recited 
“ acts, with respect to persons thereby required to serve for the term of 
" five years, shall and may be qualified to be sworn, or to take his solemn 
affirmation, and to be admitted and enrolled asr mi attorney or solicitor 
" respectively, according to the nature of his servuXi, in the several and 
" respective courts of law or equity, as fully and effectually to all intents 
" and purposes, as any person, having been bound, and having 8er^4.-^^^ 
" years, is qualified to be sworn, or to take his solemn affirmation, and to 
" be admitted or enrolled, under or by virtue of the said recited acts, or 
“ any other act or acts for the regulation of attornies or solicitors in Eng~ 
land. Provided always, that nothing in this act contaitted shall extend 
" to any person who shall Itafe taken such degree of bachelor of arts, un- 
** leas, such person shall have taken such degree within six years hext after 
" the day when he shall have been first matriculated in the said univer- 
" sities respectively; nor to any person who shall taken such degree 
of bachelor of law, unless he shall have taken tlie same within eight 
" years after sudi matriculation.; nor to any person, who shall be bound 
: * g Ceo. n. c. sa. 5 «?* 
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In ]Hn»ti 9 g *« »«**« »s dierlt to «n;at|!<nsM!y wv«toliflitew*:*ta- 
** derthe provisions of this actii nnless.^ 8 nc}l 'p^rson- shall be go boimi} 
" within/o«r years next after the day when he shall hav% tak^n snch do- , 
<f gree*." This proviso however, by a subsequent statute^,, does not 
apply to persons who ba^ taken such degrees, previous to the passing of 
the farmer act. ' 

A^, ft’fJhe better pr^enting nnquaIified*persons ftrom being admitted 
attcHg^s anti solimtors, and for rendering the said act of 2 Gteo. II. more 
eifeotual, *' every person who shall be bound, by contract in writing, to 
" serve as a clerk to any attorney or solicitor, as by the said act is directed, 
shall within three months next after the date of every such contract, 
“ caugc an affidavit to be made and duly sworn, of the actual execution of 
" every such contract, by every such attorney or solicitor, and the person 
so to be bound to serve as a clerk as aforesaid 5 and in every such affidavit 
shall be specified the names of every such attorney and solicitor, and of 
" every such person so bound, and thejh places of abode respectively, 
*• together with the day of the date of such contract ®; and every such 
affidavit shall he filed, within the time aforesaid, in the court where the 
" attorney or solicitor to whom every such person re 8 |>ectively shall Ik* 
“ bound, hath been enrolled as an attorney or solicitor, with the respective 
" officers, or their deputies, therein mentioned, who shall make and sign a 
" meniorandian, or mark the day of filing every such affidavit, at the back 
«r bottom thereof^; and no person who shall become bound as afore- 
" said, shaD be admitted or enrolled an attorney or solicitor, in any court 
" in the said act mentioned, before such affidavit, so marked by the pVo- 
“ per officer, shall be produced, and openly read in the court where such 
“ person shall be admitted and enrolled an attorney or solicitor ®." The 
officers appointed for this purpose, are the chief clerk, or his deputy, in the 
King’s Bench*, and the clerk of the warrants in the Common Pkas*; 
who are directed to keep a book, wherein shall be entered the substance 
of^su<ffi affidavit, spicifying the names and places of abode of every such 
attorney or solicitor, and clerk or person bound as aforesaid, and of the 
person making such affidarit, with the date of the articles or contract, and 
^ days of swearing and filing every such affidavit respectively; for 
vybich a fee of two shillings and sixpence is ^allowed to he taken, and no 
mor|S., Indemnity .acts, however, are occasionally passed, relieving persems 
who inirve n^letited to file affidavits within the limited time’’: And 
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in some of these acts there is a clause allowing persons to make and file 
affidavits of the execution of articles of derkship, within a limited time, 

, although the persons whom they served, have n'eglected to take out their 
annual certificates. This clause, in the indemnity act of 4 Geo..IV. c. 1. 
was holden to be prospective/ as well as retrospective; extending to those 
persons who might be in defeult daring the time for which it was made, 
and not being limited to thase who had incurred penalties or. disabilities, 
before it passed ^ 

By the last general stamp act *, a duty of one hundred and twenty pounds Stamp duty on 
is imposed upon the articles or contract, whereby any person shall first be¬ 
come bound to serve as a clerk, in order to his admission as an attorney or 
solicitor, in any of his majesty’s courts at Westminster; and a duty of sixty 
pounds, in any of the courts of Great Sessions in Wales, or counties pala¬ 
tine of Chester, Lancaster, and Durham, or in any other court of record iu 
England, holding pleas where the debt or damage amounts to forty 
shillings ; and a duty of one pound fifteen shillings, for any counterpart or 
duplicate of any such articles or contract of clerkship: which are in lieu 
of all former duties previously imposed, as well on the articles or contract, as 
on the amount of the premium paid with the clerk. Tliis regulation, being 
calculated to prevent improper persons from being admitted into the pro¬ 
fession, has b«!n productive of the most beneficial consequences. And, Knrolment of 
by the statute 34 Geo. III. c. 14. f 2. “ no person, who by any such con- S^avu’of'limu 
tract sliall be bound to serve as a clerk as aforesaid, shall be admitted to d® execution. 
“ be a solicitor or attorney in any of the said courts, unless the indenture 
or other writing containing such contract, duly stamped according to 
" the directiotas of the said act, shall he enrolled or registered, with the 
" proper officer to be appointed for that purpose, in the court wherein 
such person shall propose to be afterwaVds admitted a solicitor or at- 
torney, by virtue of his service under such contract; t<^ether with an 
" affidavit of the time of the execution of the contract by such clerk: 

And in case such indenture or other writing shall not be enrolled or re- 
gistered in such court, within six months next after the execution 
thereof, together with such affidavit of the time of the execution of the 
" contract, theu the service of such clerk, under such indenture or 
“ writing, shall be deemed to commence from the time of such enrol- 
" ment or registry only, and not from the execution of such indenture or 
“ writing." By a subsequent statute however, persons who shall have 
paid the duties, within six months after execution of the articles of clerk- 


18*. 4 Geo. IV. c. 1*. 6 Geo. IV. c. 6*. 
e Geo. IV. c. 46*. 7 Geo. IV. c. 44. § I, 
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time. 
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cles. 


ship, but shall have neglected to cause tite necessary a^davits to be died 
within the time required^ were indemnified, on filing them on or before the 
10th ’'October ] 826 : but the commissioners of stamps are prohibited by 
that statute, from stamping any articles of clerkship, &c. after six months 
from the date thereof Where the original articles of clerkship had l>ecn 
lost, the court of King’s Bench, on motion, ordered that the master should 
be at liberty to enrol a copy of them **. But where a clerk had l)een ar> 
ticIe^,;to an attorney in the country, and the indentures had been sent up 
to London, to be enrolled in the master's office, pursuant to the statute, 
and after the clerkship had been served, no trace of the indentures could 
be discovered in the master’s office, the court refused to admit him ; al¬ 
though it appeared from the books of the town agent, that a clerk of the 
latter had paid the fees payable in the master’s office upon the enrolment, 
at the time when it was supposed to have take^ place 

No attorney or solicitor is allowed to have more than two articled clerks, 
at the i'.ame time •*; nor can take, have, or retain any clerk, who shall be¬ 
come h umd by contract in writing as aforesaid, after such attorney or so¬ 
licitor shall have discontinued or left off, or during such time as he shall 
not actually practise as, or carry on the business of an attorney or solicitor 
And, by a rule of court of the King’s Bench and Common Pleas 0 “ no 
“ attorney who shall be retained or employed as a writer or clerk, by any 
" other attorney, shall, during the time of such employ, take or have any 
“ clerk under articles; and no service to any such attorney under articles. 


Service under 
.^articles, what 
ftuflicient, and 
what not. 


“ during tjje time that such attorney shall be so employed by any other 
" attorney, shall be deemed good servicewhich rule was determined by 
the court of King’s Bench, to have a retrospective operation; it not be¬ 
ing introductivc of any new regulation, but confirmatory of an old one ff. 
And where articles of clerkship appeared to have been entered into etd- 
lusively, between an attorney and a person who was and continued to act 
as a turnkey of the King’s Bench prison, for the purpose of securing the 
business of the prisoners to the attorney, the court ordered them to be can¬ 
celled 

With respect to the service in general, under articles of clerkship, it is 
enacted, by the statute 22 Geo. II. c. 46. § 8. that " every person w'ho shall 
“ become bound by contract in writing to serve any attorney or solicitor, 
" shall, during the whole time and term of service to be specified in such 
contract, continue and be actually employed by such attorney or solid- 
tor, or his or their agent or agents, in the proper business, practice or 
employment of an attorney or solicii^.” By the above statute, it is 
xiecessary that a 4^rk, in order to be admitted an attorney, should actually 
serve five years under articles: Therefore, where a*clerk had served,part 
of his time with a master who had left the country, and, before his articles 


*> ,8 Bam. & AkL 610 . 

Eyk 4-89. 



» «a c. 83. § i&. 


“ 88 Geo. ir. c. 46. § 7. 
r R. T. SI Geo. III. K. B. & C. P. 4 
I Bara. & Cres. ; Oumf. & East, 879. 

. * 4 Dum£ St East, 492. , 

1 Bur. 29h 



OP ATTORNIPS. 


67 


were iassigned to another inaster> an interval of ten mouths hod elapsed, 
during which he was not serving under any articles, but, under the assign¬ 
ment, he served the remainder of the time specified, the court would not 
allow him to be admitted, until he had servM out the ten months, under 
new articles*. And it has been holden, that the requisite of the statute 
is not complied with, by the clerk’s serving part of the time with another 
attorney, though with his master's consent, and the rest of the time with 
his master *». So, where a clerk to an attorney held, during the term for 
which he was bound, the office of surveyor of taxes under the crown, frfie 
court of King’s Bench determined, that he could not be considered as 
having served his whole time and term in the proper business of an attor¬ 
ney ; and upon that ground, ordered him, after he had been admitted, to 
be struck off the roll®. In this case, the clerk afterwards bound himself 
to another attorney; and served him for two years ; at the expiration of 
which time he was again admitted an attorney, upon an affidavit stating 
that for more than three of the/oe years for which he was originally bound, 
his service had been given to the attorney to whom he was articled; and 
on moving to strike him off the roll, it was held, that his service under the 
first articles, could not be coupled with his service under the second, so as 
to entitle him to be admitted But the court of Common Pleas refused 
to strike an attorney off the roll, on an affidavit which stated, that he had 
not served a regular clerkship; as he had been opposed by counsel before 
a judge, on the same ground, at the time he was admitted, and no mis¬ 
conduct or malpractice had been imputed to him, subsequently to such 
admission , 

There is a proviso however, in the statute 29 Geo. II. c. 46.^ that " if Proviso in case 
** any attorney*or solicitor, to or with whom any sudi person shall be so i^ving^off 
“ bound, shall happen to die, before the expiration of such term, or shall t'cc, &c. 

" discontinue or leave off such his practice as aforesaid, or if such contract 
" shall by mutual consent of the parties be cmicelled, or in case such dork 
“ shall Imj legally discharged, by any rule or order of the court wherein 
“ such attorney or solicitor shall practise, before the expiration of such 
“ term, and such clerk shall in any of the said cases, be bound by another 
“ contract or other contracts in writing to serve, and shall accordingly 

serve, in manner before mentioned, os clerk to any other practisihgattor- 
“ ney or attornies, solicitor or solicitors respectively, during the residue of 
“ the said term of five years, then such service shall be deemed and taken to 
" be as good, effectual and available, as if such derk had continued to serve 
" as a derk for the said term, to the same person to whom he was ori- 
" ginally bound; so aa an affidavit be duly made and filed, of the exe- 
" cutktn of such second or other contract or contracts, within the time, 

* S Cbit. Rgp. 61. <* 4 Bam. & Cres. 841. 6 Dowl. & Ityt 

*’ 7 Duraf. & East, 456. but see the case 428. S. C. 

JBlunt, 2 Bhc. Eep. 764. Ante, 61. , * 7 Moore, 672. 1 Bing. 160. S. C. 

{«)• f § 9. and see stat. 8 Geo. II. c. 23. § 12. 
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" and in like manner ns is before directed, oonccmii^ sudh original con- 
" trsKJt.” And, by tbe statute 34 Geo. HI, c, 14. § 5. "if any person, 
“ having Iteon articled to any attorney or solicitor for the term of five 
years, and having duly paiS the duty by that act imposed, shall, on the 
" event of such attorney or solicitor dying, or leaving off his practice^ or 
" of such articles being cancelled or discharged, or on any other event, be- 
“ fore tl» expiration of such term of five years, enter into any snbscqucnt 
" contract, with any other attorney or solicitor, to serve him as his clerk, 
“ for the residue of the said term of five years, such last>mentioned con- 
" tract shall not be subject to or cliargeable with any of the duties by tliat 
act imposedThe duty of one poxindj?/iee» shillings however is pay¬ 
able, by the last general stamp act for any articles of clerkship or con¬ 
tract, whereby any jMjrson shall become bound, to serve as a derk, in order to 
his admission as an attoruevor solicitor, for the residue 6f the term for which 
he was originally bound, in consequence of the death of his former master 
or af the coatmet between them being vacated by consent, or by rule of 
court, c^r ill any other event; and for any counterpart or duplicate thereof. 

An articled clerk, having served part of his clerkship with an attorney 
who died before the expiration of his term, is it seems at liberty, even 
after an interval of six years, to serve the remainder of his clerkship with 
another attorney, with a view to his admittance': And the court of King’s 
Bench granted a rule to discharge an artided clerk, where the attorney to 
whom he was bound bad become bankrupt, and absconded ; and directed 
the rule to be served at the last place of abode of the attorney, and on the 
derk to the commission of bankruptcy, and also to.be stuck up in the 
King’s Bench office •*. This court has also a summary jurisdiction over 
matters in difference between attornies and their clerks r and therefore, 
where a clerk had misconducted himself, and left the service of the attor¬ 
ney to whom he was articled, at the end of a year and an half, and the 
latter refused to take him back in consequence of his previous misconduct, 
the court referred it to the master, who decided that a portion of tlie pre¬ 
mium should be returned j and this decision was confirmed by the court, 
though the point in question had been dedded otherwise in a suit in the 
Exchequer But the court refused to compel an attorney to execute an 
assignment of articles of clerkship, where the clerk had been guilty of 
criminal conversation with the atttffaey’s wife, even though the attorney 
had promised to assign him 'qvcr 

It is a rule, that " no person who shall enter into articles with an at- 
« twney or attornies, shall be at liberty to serve the agent or agents of 
" such attorney or attornies, under such articles, -for a longer time than 

' l Dowl. & Eyl. 14 
^ 1 Chit. Rep, 568. in noiis. S Chit. Bep. 
08. S. C. 

" S Barn. & Aid. S57. 1 Chit. Rep. 69t. 
8.C. 

f Ex imrte Briggs, M. S2 Geo. IIL K. B. 
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" me year of lii's clerkship; and any such service to an agent or si^nts^ 
beyond that time, shall not be deemed good service But, by the sta¬ 
tute 1 & 2 Geo. IV. c. 48. § 2. if any person, bound by contract in 
writing to serve as a clerk for the space of years, in manner men- 
“ tiimed in tlie therein recited acts, shall actually and J,de be and 
“ continue as pupil to any practising barrister, or to any person bond fide 
“ practising as a certificated special pleader, in England or Irfland, for 
any part or parts of the said terra of five years, not exceeding one year, 
“ it shall be lawful for the judge, or other sufficient authority, to whwni 
“ such person shall apply to be admitted as attorney or solicitor, or upon 
affidavit or affirmation of such clerk, and of such barrister or special 
“ pleader, to be duly made and filed, and upon being satisfied that such 
" person, so applying for admission, had actually and really been and con- 
“ tinned with, and had been employed as pupil by such practising bar- 
“ rister or special pleader as aforesaid, (but not otherwise,) to admit such 
“ person as attorney or solicitor, in like manner as is now done in cases 
“ where the clerk has served part of the term of his clerkship, with the 
agent of the person to whom he has been bound.” 

And, to the intent that better information maybe obtained, touching the 
fitness and qualifications of persons applying to be admitted attornies, 
there arc rules in the King’s Bench that “ every person who sliall in- 
“ tend to apply for admission as an attorney in that court, and who shall 
“ not have been admitted an attorney or solicitor of any other court, 
“ shall, for the space of one full term previous to the term in which he 
“ shall apply to be admitted, cause his name and place of abode, and 
“ also the name or names, and place or places of abode of the attorney or 
“ attornies to whom he shall have been articled, written in legible cha- 
.racters, to be affixed on the outside of the court of King’s Bench, in 
“ snch place as public notices are usually affixed on, and in the King’s 
“ Bench office; and also enter, or cause to be entered, in a book to be 
“ kept for that purjjose, at each of the judge’s chambers of this court, his 
“ name and place of abode, and also the name and” place of abode of the 
“ attorney or attornies to whom he shall have been articled." And there 
is a similar rule in the Common Pleas directing the notice to be affixed 
on the outside of the court, in such place as public notices are usually af¬ 
fixed on, and to be left at each of the judge’s chambers of that court, and 
there fixed up in some conspicuous place; and that such notice shall like¬ 
wise be fixed up, for the like time, in the Common Pleas office. This no¬ 
tice must be put up for the term immediaiely preceding that in which the 
application is made for admission**. And, in the King’s Bench, where an 

“R.T.S1 Geo.III. K.B. 4 Durnf. & Chap. III. § 4, 6. 

East, 379. * R. T. 31 Geo. III. C. P. and see N. M. 

*• R. T. SI Geo. III. K. B. 4 Durnf. & 8 Geo. II. 2. C. P. Append. Chap. III. § 

East, 379. R. T. 33 Gep. III. K. B. 6 4. 2 Marsh. 48. (a). 

Durnf. & East, 868. And for Uie foira of <> 6 Taunt. 335. 2 Marah. 46. S. C. 
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OF THE ADlfXSSmHj) AKO 

Btt(iniey^8 clerk has served part of his time with one attorney* and part 
with another to whom the articles were assigned, the name of the assignee 
must be inserted in the notice of intention to apply for admission 

Before a derk can be admitted an attorney or solicitor, he is required to 
cause an affidavit, of himself or the attorney or solicitor to whom he was 
bound, to be duly made and hied with the proper officer appointed for that 
purpose, (being, in the King’s Bench, the chief clerk or his deputy, and, 
in the jCommon Pleas, the clerk of the warrants,) that he hath actually 
and really served, and been employed by such practising attorney or attor- 
nies, solicitor or solicitors, to whom he was bound as aforesaid, or his or 
their agent or agents, during the said whole term of five years, accord^ 
to the true intent and meaning of the statute 22 Geo. II. c. 46. § 10 
And, in the Common Pleas, it is a rule, that “ every person who shall be 
admitted an attorney of that court, not being already an attorney of the 
" King’s Bench, or a solicitor in Chancery, or in the court of Exchequer, 
** shall, Irt'fote he is sworn, file, with the secondary, his articles of deik- 
" ship, totfcthcr with the affidavit of the due Execution thereof, and also 
the affidavit of the due service under such articles, and of the notice 
" having been given pursuant to the rule of Trin. 31 Geo.'III*.” An 
affidavit is also required to be made by the person to he admitted, of the 
payment of the duty imposed on the articles or contract of service; in 
which he shall insert the sum paid in respect thereof, and sliall specify the 
name and place of abode of the person or persons with whom such contract 
of service was entered into, the time of the execution thereof, and the time 
of enrolling or registering the same, and, in case such person shall have 
been previously admitted a solicitor or attorney in some other court, shall 
also specify in such affidavit, the court in which he has been so admitted, 
and the lime of his admission therein ; and shall cause the same to be 
duly filed in the court in which he proposes to be so admitted a solicitor or 
attorney, with the proper officer appointed for receiving and filing such 
affidavits; and every such affidavit shall be produced, and openly read in 
the court in which such person shall be admitted a solicitor or attorney, 
before he shall be enrolled or registered therein *. 

The oath (or qffirmaiion, if by a Quaker,) required to be taken before 
admittance, is that the person to be admitted will truly and honestly de¬ 
mean himself, in the practice of an attorney, according to the best of his 
knowled^ and ability besides ivhich, he is to take the oaths of alle¬ 
giance and supremacy, and to subscribe the declaration against popery 8; 


• 1 GWt. Rep. 666. 
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nip» if a liomau Catholic, tlie declaration and oath prescribed by the stixtutc 
31 Geo. III. c. 32. § 1 ®. But the judges of the court, or one or more Previous exa- 
vf them, before they admit any person to take the said oath or affirmation, 
are to examine and inquire, by such ways and means as they shall think 
proper, touching his fitness and ca|)acity to act os an attorney, and if such 
judge or judges respectively shall be thereby satisfied, that such person is 
duly qualified to be admitted to act as an attorney, then, and not other.* 
wise, the said judge or judges are to administer in open court to such 
person, the said oath or affirmation; and after such oath or affirmation 
to cause him to be admitted an attorney, and his name to be enrolled as 
an attorney in such court, without any fee or reward, other than one 
shilling for administering the oath or affirmation; which admission 
shall be written on parchment, in the English tongue, in a common le¬ 
gible hand, and signed by such judge or judges respectively, whereon 
the lawful stamps shall be first impressed, and .shall be delivered to the 
person so admitted •*. The stamp duty on admission, by the last gc- Stamp Jutv on 
nernl stamp act amounts to twenttf five pounds, unless the .person has 
been before admitted an attorney, in one of the courts mentioned in the 
statute 2 Geo. IIi c. 23. § 5 •*. And the chief clerk or his deputy in the Enrolment. 
King’s Bench, and clerk of the warrants or his deputy in the Common 
Picas, arc required, without fee or reward, to enroll the name of every 
person who shall be admitted an attorney therein, and the time when ad¬ 
mitted, in an alphabetical order, in rolls or books to be provided and ke2)t 
for that purpose in their respective offices ; to which rolls or books all per¬ 
sons may have free access, without fee or reward*- Anciently it ap¬ 
pears there were rolls kei)t of the attornies, in the King’s Bench; but 
after the stamp acts, that method was disused, and books kept in lieu of 
them These books were c<m8idercd in one case merely as minutes to 
make up the record, and a warrant to the officer for that purpose: But 
from the evidence given in a subsequent cases, it appears that when 
an attorney is aihnitted, and takes the oaths, he subscribes a roll, which 
is the original roll of attornies; whence the names are copied into the 
above books. Tlic record of admission is of so high an authority, that if 
an exemplification of it be annexed to a plea of privilege, the plaintiff 
must reply nul tiel record, and cannot otherwise try the fact of the de- 
fenchint’s being an attorney 

The habitations, however, of many attornies practising in the court of Entry of tiawc, 
King's Bench, resident in and near the cities' of London and Westminster, “"'1 pbye or 

° abode, in nwi- 


® For the form of a rule of court, for the 
admission of an attorney on tliis statute, see 
Append. Ghap. III. § 12. And, for the dis.. 
abilities of Homan CatlioUcs, and the statutes 
which have been passed for th«r relief, &c. 
see a very learned and elaborate' note by 
Mr. JSuUer, in his valuable edition of Co. 
Lit. p. S91. (a). 
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beiog^it^eai ■tery diffitoill; to be foand, whereby it Was impmotkable dttijf 
bJtifefre them with notices, summonses, orders and rules, to the great de¬ 
lay of the proceedings, a role was made in this court % that the master 
should forthwith cause to be prepared a proper dphahetical book, for the 
purposes after mentioned ; and that the same should be publicly kept at 
the master's office in the King's Bench walk, to be there inspected by 
any attorney or his clerk, without fee or reward; and that every attorney 
practising in this court, and residing in London and IVestminster, or within 
ten miles of the same, should before the first day of the then next tmn, 
enter in such book, in alphabetical order, his name and place of abode, or 
some other proper place, within the cities of London and Westmin^er, 
where he might be served with such notices, summonses, orders and rules ; 
and it is thereby required, that “ every attorney afterwards to be admit- 
" ted, and practising and residing as aforesaid, shall, dpon his admission, 
" make the like entry; and that as often as any such attorney shall change 
" his place of abode, or the place where he may be so served with notices, 
" sumiiiou^cs, orders and rules, he shall make the lilte entry thereof, in 
“ the said book; and that all notices, summonses, orders and rules, which 
“ do not require a personal service, sliall be deemed sufficiently served on 

such attorney, if a copy thereof shall be left at the place lastly entered 
“ in such book, with any person resident at or belonging to such place; 
“ and if any such attorney shall neglect to make such entry, that then the 
" fixing up of any notice, or the copy of any summons, order or rule, for 
“ such attorney, in the said master’s office, shall be deemed a sufficient 
" service, unless the matter be such as shall require a personal service.” 
In conformity to this rule, it is usual for practitioners, who live remote 
from the inns of court or chancery, to add to the place of their abode, the 
name and place of abode of some other person, where and with whom no¬ 
tices, summonses, orders, rules and other proceedings that do not require 
personal service, may be left for them, near to such inns**: But when the 
name and place of abode of the attorney arc entered, then service at that 
place is the proper service'. 

An attorney, sworn admitted and enrolled in any of the courts of fete, 
mentioned in the statute 2 Geo. II. c. 23^. may be sworn admitted and 
enrolled a solicitor, in all or any of the courts of equity therein mentioned*, 
without any fee for the oath, or stamp on the parchment whereon such 
admission shall be written And an attorney in any of his majesty's 
courts of record at IVestmin^er, is capable of being admitted to practise as 
an attorney in any inferior court of record, provided he lie in all other re¬ 
spects capable and qnuMcd to be admitted an attorney, according to the 
’usage and custom of such inferior court *. So, a lolicitor in any of his 
majesty's courts of equity at Westminster, may be sworn admitted and en- 


B. 10 Ed. 33. 

Hk'- , ' 
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< § so. and see aUt. 34 Geo. III. c. 14. 
§ 5. 44 Geo. III. c. 96. Seked. A. 46 Geo. 
III. c. 149. &;hed. Part I. and 55 Geo. III. 
c. 184. Sched. Part 1. 
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ENROLMENT OF A1^!|!OilNIES. 

foUdi aa at^&pney of his majesty's coort, of King's Bench pr Common Pleas 
at We^tfuinster *. And a solicitor in any of the courts of equity mentioned 
in the statute 2 Geo. II. c. 23. may be sworn admitted and enrolled a so¬ 
licitor in aU or any of the said other courts of equity, or in any it^ferior 
court of equity •». An admitted attorney of the court of King's Bench 
may sue out a commission of bankrupt, and maintain an action for his fees 
and disbursements thereon, although he be not a solicitor in Chancery*. 
But a solicitor on the equity side of the court of Exchequer, is not enti¬ 
tled, as such, to practise in the court of Chancery ; nor, if he do, can he 
maintain an action for the amount of his bill*^: And it seems, that a soli¬ 
citor of the latter court cannot, by consent in writing, authorize a solicitor 
of the court of Exchequer to practise there in his name *. 

It is also declared to be lawful, for any person who shall be sworn ad¬ 
mitted end enrolled to be an attorney, in any of his majesty’s courts of 
record at Westminster, &c. by and with the consent and permission of any 
attorney, in any of the said other courts of record, &c. such consent being 
in writing, signed by such attorney, and in the name of such attorney, to 
sue out any writ or process, or to commence, carry on, prosecute or defend 
any action or actions^ or any other proceedings in such court, notwith¬ 
standing such person is not sworn or admitted to be an attorney of such 
court And where an attorney acts in the name of another, a demand 
of costs by the acting attorney is good k. But where an attorney’s name 
had been set to process, without his authorit}’’, the court ordered the pro¬ 
ceedings to be set aside, and granted an attachment against the plaintiff’s 
attorney*'. So, where process in the Common Pleas appeared to have 
been sued out in the name of A. by B., neither of whom were attornies of 
this court, and B. had no authority from any other attorney to act in his 
name, the court set aside the proceedings, and ordered A. and B. to pay 
the costs*. And where judgment was entered up by an attorney’s clerk, 
in the name, but w'ithout the knowledge or consent of a regular attorney, 
it was ordered to be set aside 

By the statute 2 Geo. II. c. 23. § 17-" if any person, who sliall be a 
“ sworn attorney of any of the courts of law aforesaid, shall knowingly 
" and willingly permit or suffer any other person or persons to sue out 
any writ or process or to commence, prosecute, follow, or defend any 
action or actions, or other proceedings, in his name, not being a sworn 
** attorney of one of the said other courts of law, or a sworn soUcitor of 
« the court of Chancery, or other court of equity, and shall be thereof 
" lawfully convicted, every person so convicted shall, from the time of 
such conviction, be disabled and made incapable to act as an attorney 
" in any of the courts of law aforesaid; and the admittance of such per- 
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« iorth cease and be void." And, by a subsequent act* «if any sworn 
« attorney or solicitor shall act as ageni for any person or persons not 
« duly qualified to act as an attorney or solicitor, or permit or suflFer his 
" name to be any ways made use of, upon the account or for the profit of 
'' any unqualified person or persons, or send any process to such unquali- 
" fied person or persons, thereby to enable him or them to appear, act, or 
practise in any respect as an attorney or solicitor, knowing him not to 
" be duly qualified as aforesaid, and complaint shall be made thereof in 
“ a summary way, to the court from whence any such process did issue, 
“ and proof made thereof upon oath, to tlie satisfaction of the court, that 
“ such sworn attorney or solicitor hath offended therein as aforesaid, then 
" every such attorney or solicitor so offending shall be struck off the roll, 
" and for ever after disabled from practising os an attorney or solicitor ; 
" and in that case, and upon such complaint and proof made as aforesaid, 
" it 8h;J! iind inav be lawful to and for the said court to commit such un- 
“ qualificti XM-'t-soji,, so acting and practising as aforesaid, to the prison of 
" the said court, for any time not exceeding one year." 

' The courts, in several recent instances, have proceeded on this statute, 
by ordering attornies, who have acted as agents for, or suffered their names 
to be made use of, upon the account or for the profit of unqualified persons, 
to be struck off the roll ; and the unqualified persons to be committed to 
prison •*. And where a bailiff had wTitten to an attorney for writs, which 
the latter sent, without knowing any thing of the parties or circum¬ 
stances ; but the bailiff had never represented himself, or been considered 
as an attorney, nor looked for any profit upon the law proceedings ; tlic 
court of King’s Bench held, that though this was not a case within the 
statute, yet that it tvas a most improper practice, which the court, in vir¬ 
tue of its general jurisdiction over attornies, would punish severely®. But 
the court of Common Pleas refused to strike an attorney off the roll, on 
an affidavit which stated, that the person who had lately been his clerk, 
and who lived at a town eigAf miles distant from the residence of the at¬ 
torney, and carried on business at an ofiice, over the dfwr of wliich was 
written the attorney's name, but that he only attended on market days, 
and then transacted all his business at an inn; on the ground that it 
should have been shewn, that such person either participated in the pro¬ 
fits, or carried on business on his own account In proceeding against 
an unqualified person, for practising in the name of an attorney, contrary 
to the provisions of this statute, the party is not entitled to have the wit> 


* SS ©eo. n, c. $ 11. See also the 
statute S Jac. L c, 7. § S. and R. M. 1654. 
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nesses support of the chra^ examined'blit after the tnatter 
had been referred, by consent of counsel, to the master of the crown office, 
who reported the party in contempt, the court of King’s Bench allowed 
him to bring the whole of the case under their own consideration, when 
brought up to be committed *. And, in the Common Pleas, after the 
court had ordered the parties to be attached, and give bail to answer in¬ 
terrogatories before the prothonotary, who reported them to be in contempt, 
for not having satisfactorily answered the interrogatories put to them ; 
such report was holden not to be conclusive on the parties, but that they 
might take exceptions to any specific or material parts of it**. And 
where, after the prothonotary had made his report, it appeared that cer¬ 
tain books of account had not been laid before him, which tended to sup¬ 
port the answers given by one of the parties; the court ordered the pro¬ 
thonotary to inspect them, but would not allow a clerk who had made the 
entries therein, to be examined by the prothonotary, on an application 
made by the prosecutor for that purpose ^ 

It will next he proper to consider the certificates of attornics, which Ccrtiflcateii of 
were first required by the statute 25 Geo. III. c. 80. And, by a subse- oat- 

quent statute *■, “ every person admitted sworn and enrolled a solicitor 
“ or attorney, &c. in any of his majesty’s courts at Westminster, &c. or in 
“ any other court in England, holding pleas where the debt or damage 
“ shall amount te forty shillings or more, shall annually, between the/m 
“ day of November and the end of Michaelmas term then next following, 
during such time as he shall continue so to practise in any of the said 
“ courts, or before such person shall commence, carry on or defend any 
“ action or suit, or any proceedings whatsoever, in any of the said courts, 

" deliver in to the commissioners of the stamp duties, or to their officer 
“ appointed for that purpose, at the head office of stamps in 31iddlesex, a 
“ paper or note in writing, containing the name and usual place of resi- 
dence of such person; and thereupon, and upon payment of the duties, 

“ according to the place of his residence, every .such person shall be eii- 
titled to a certificate, duly stamped, to denote the payment of the said 
" duties; w'bich certificate the said commissioners shall cause to he im- 
mediately issued, under the hand and name of the proper officer, in such 
“ form as they shall devise." The period fixed for attornies, Ac. to take, 
out their annual certificates, and pay the stamp duty thereon, was altered 
by the statute 54 Geo. III. c. 144by which it is enacted, that " all 
“ attornies, &c. who by the laws in force would be bound to take out 
“ stamped certificates, and pay the duty thereon, at the head office of 
stamps in Middlesex, annually, between the first day of November and 
“ the end of Michaelmas term following, shall in future take out such 
certificates, and pay the duty thereon, and do all other acts necessary 
** for that purpose, a nnual ly, between the fifteenth day of November and 
“ the sixteenth day of December in each year; and in default thereof 
“ sliall be subject and liable to such and the same penalties, forfeitures 

' a7 Geo. III. c, 90. § 86. 26. 

1 § IS, u. 
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0 ^ In^aot taking oat sank certiBcatea^. tkn peri^ Bist aJbdve 

** 'Smtioned: And that all certificates, shall be t^en out b(y 

" tween the fifteenth day of November and the aixteentk day of December 
“ in any year, by attornies, &c. thereby required to take out the same 
within that period, shall be dated on the sixteenth day of November; 
** and tdl certificates which shall be taken out by any such persons at any 
other time, shall be dated on the day on which the same shall be 
" granted; and all such certificates respectively shall have effect and con- 
" tinue in force from the day of the date thereof, until the fifteenth day 
of November following, both inclusive, and no longer.” But an at¬ 
torney may sue by attachment of privilege, though his certificate has ex¬ 
pired, and not been renewed, if the writ be sued out within a year from 
the expiration of his certificate ^ 

The duties now payable for certificates, under the last general stamp 
actare twelve pounds yearly, by every i)crson admitted as an attorney or 
solicitor, > m any of his majesty's courts at Westminster, &c. if he shall re¬ 
side in the city of London or Westminster, or within the limits of the two¬ 
penny post in England, or within the city or shire of Edinburgh, and shall 
have been admitted, or in possession of his office, for the space of three 
years or upwards; or if he sl>all not have been admitted or in possession 
so long, six pounds: and if he shall reside elsewhere, and have been ad¬ 
mitted or in posse.ssion of his oflice, for the space of three years or upwards, 
eight pounds; or if he shall not have been admitted or in possession 90 
long, four pounds. 

And, by the 37 deo. III. c. 90'. “every certificate so to be obtained 
“ as therein mentioned, shall be entered in one of the courts in which the 
“ person described therein shall be admitted and enrolled, with the re- 
“ sppctive officer or officers of the said courts, appointed by the 25 Geo. 
“ III. c. 80. to grant certificates of enrolment or admission, within the 
“ time therein before prescribed, or before such person shall be permitted 
“ to practise as aforesaid; and the iSaid respective officers shall from time 
“ to time, upon payment of the fee of one sliilling, enter, in alphabetical 
“ order, the names of the persons described in such resjiective certificates, 
“ ti^ether with the places of such their residence as aforesaid, and the 
respective dates of such certificates, in books or rolls to be prepared for 
that purpose; to which books or rolls, in the said courts respectively, 
“ all persons shall and may at seasonable times have free access, without 
“ fee or reward." 

By the same statute*^, “if any person shall, in his own name, or in the 
“ name of any other person or persons, sue out any writ or process, or 
.cmuuiencc, prosecute, carry on or defend any action or suit, or any pro- 
“ j 0 e^ings, ia 4 ny of the courts aforesaid, for or in expectation of any gain. 


* S- ilfeiiie & Set 605. 5 Mauls & Set. 
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before 

** directed, or without entering the same in one of the courts afnresaid, 

« wherein such person shall be admitted or enrolled as an attorney,. &c.; 

or shall deliver in to any person, at the said head office, any account, 

" containing a place of residence, as. the place of his residence, contrary to 
" the directions of the said act of the 25th year of the reign of his late 
" majesty, with intent to evade the payment of the higher duties, every 
" such person shall, for every such offence, forfeit and pay the sum of 
" ffty pounds; and shall be made incapable to maintain or prosecute any 
action or suit, in any court of law or equity, for the recovering of liis 
" fees,.&c.’' But it is no ground of objection to bail nor for cancelling 
a bail bond •>, or setting aside proceedings, that the attorney by whom the 
bail was put iu, or who sued out the writ, liad neglected to take out his 
certificate: and the circumstance of the plaintiff’s cause having been con¬ 
ducted by an attorney, who has not obtained his certificate, does not deprive 
the plaintiff of his right to full costs against the defendant ®. 

Also, by the statute 44 Geo. III. c. 98. § 14. " every person who shall. Certificates of 
for or in expectation of any fee, gain or reward, directly or indirectly, pleaders, 

draw or prepare any conveyance of, or deed relating to, any real or per- 
sonal estate, or any proceedings in law or equity, other than and except 
serjeants at law, barristers, solicitors, attoniics, notaries, proctors, agents 
" or procurators, having obtained regular certificates, and special pleaders, 

" draftsmen in equity, and eonveyancers, being members of one of the four 
** inns of court, and having taken out the certificates mentioned in the 
•“ schedule to that act annexed, and other than and except persons solely 
employed to engross any deed, instrument, or other proceedings, not 
drawn or prepared by themselves, and for their own account respectively, 
and other than and except public officers, drawing or preparing official 
instruments, applicable to their respective offices, and in the course of 
“ their duty, shall forfeit and pay for every such offence, the sum of ffiy 
|)ounds: Provided always, that nothing therein contained shall extend, 
or be construed to extend, to prevent any person or persons drawing or 
“ preparing any will or other testamentary papers, or any agreement not 

under seal, or any letter of attorney.” The certificates required by the Stamp duty on. 
above statute are subject, by the last general stamp act to the duty of 
1 21. if the party reside in the city of London or Westminster, or ndthin the 
limits of the two-penny post in England, or 8/. if he shall reside elsewhere: 

But, under the latter act, such persons only are qualified to practise, as are 
members of one of the four inns of court, &c ®. A certificated conveyancer 
may maintain an action for his fees 

An attorney is liable to penalties, for practising without obtaining or Determinations 
entering his certificate, according to the provisions of the statute o/ 

* S Chit Rep. 98. 

“ I DowL & Ryl. 215. 

” S Bing. 0. 

** 56 Geo. III. c. 184. Sched, Part I, 
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Ili & m s m. Hi;' •§ ^^ 30 . thmgh no power «& sue £» expresjalf given fey thit 

^ statute; for the 26 Geo. III. c. 80. § 29. wltieh gives that power, and 

the 37 Geo. HI. c. 90. are in pari rnaterid ». And if an attorney be in 
partnership with another, and they carry on their business t<^ther, and 
their joint names are put on their papers in causes in their otBce, either 
of them is liable to the penalties of the last-mentioned act, for practising 
as an attorney, without entering his certificate; though it do not appear 
that one of them had any profit or advantage from the suit for which the 
<]ui tarn action is broughtThe consequence is, and it has been accord¬ 
ingly determinedi that two attornics or proctors dmnot be sued together, 
as for one offence, in practising without having obtained and entered their 
certificate It has likewise been determined, that the certificate act dues 
not extend to the county court, though an attorney prosecute a suit there, 
by virtue of a writ of justicies, for more than dOi. But, by the statute 
44 Geo. III. c. 98. § 10. the penalties incurred by virtue of that or any 
other act of parliament, relating to the stamp duties, can only be recovercHl 
in the uusae of the attorney general. And acts of indemnity are occasion¬ 
ally passed, to relieve attornics who have neglected to take out their certi¬ 
ficates in due time *. 
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As a further inducement for attornics to take oat their certificates, it is 
enacted, by the statute 37 Geo. III. c. 90 that '' every person admitted, 
“ sworn and enrolled in any of the courts therein mentioned, who shall 
“ neglect to obtain his certificate thereof, in the manner before directed, 
for the space of one whole year, shall from thenceforth be incapable of 
“ practising in his own name, or in the name of any other person, in any 
“ of the said courts, by virtue of such admission, entry and enrolment; 
" and the admission, entry and enrolment of such person, in any of the 
said courts, shall from thenceforth be null and void. Provided always, 
" that nothing therein before contained shall be construed to prevent any 
“ of the said courts from re-admitting any such person, on payment to the 
“ commissioners, of the duty accrued since the expiration of the last cer- 
" tificate obtained by such person, and such further sum of money, by way 
" of penalty, as the said court shall think fit to order and direct 8.” On 
the almve statute. It has been holden, in the Common Pleas, that where 
a person is admitted an attorney, and omits to take out his certificate 
within the year, he must be re-admitted, before he can practise, .though 


Tfittn’s notice, he should never have practised on his former admission''. And, in the 
o^whernot^ King’s Bench, where an attorney has discontinued practice, after the expira¬ 
tion of his certificate, though in consequence of pecuniary difficulties and 
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toned 8t..the judges' ohamb^s, for the purposo of re-admitting him, in like 
manner as upon an original admission ®. But where an attorney continued 
to practise, after the expiration of his certificate, through the inadvertence 
or misconduct of his agent or clerk, in neglecting to get it renewed, the 
court, on an affidavit of the circumstances, will re*admit him, without 
giving a term’s notice And where the certificate of an attorney of the 
Common Pleas had been, through the mistake of his agent, filed in thc^ 
King’s Bench, whore he was not adn.ittcd, for four successive years, such 
certificate was allowed to be entered and filed in the Common Pleas, on 
notice of the application being given to the Stamp office ®. Where a term's 
notice was necessary, and the party intending to apply to be rc-admitted on 
the roll, affixed his notice outside the court of King’s Bench, in the morn¬ 
ing, before the sitting of the court, on the first day of the term of which 
the notice was intended to be given, this was holdcn to be a sufficient com¬ 
pliance with the rule 

In the King’s Bench, it is a rule, that where an agent employed to 
take out an attorney’s annuid certificate, has neglected to do so, and the 
attorney has from ignorance of’the fact continued to practise, the court 
will only allow him to be re-admitted, upon payment of a fine, with the 
arrears of duty®. But attornics have been rc-admitted, in that court, 
without paying any fine or arrears, on making it appear that they had 
never practisedor had discontinued practice after their last certificate 
expired', or that they were prevented from practising by illness car by 
being reduced to the situation of a clerk': and the distinction is said to 
be this; that when the party has been practising in tlic interval, he must 
pay the arrears of duty ; but not so, when he has not practisedSo, in 
tlie Common Pleas, an attorney who had ceased to practise after the passing 
of the 25 Geo. III. c. 80. and before the operation of the 37 Geo. III. c. 
90. § 31. had commenced, was re-admitted, without paying any penalty 
or arrears of duty ”. And, in a late case °, an attorney who had ceased to 
practise for six years, was re-admitted in that court, on payment of a no¬ 
minal fine, without the arrears of duty ; on an affidavit, stating that he 
had discontinued to practise, oh account of his afihirs having become em¬ 
barrassed, that he had not practised in the interval, and that no miscon¬ 
duct could be imputed to him in his character of an attorney. 
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' 2 Bam. & Aid. 314. 1 Chit Rep. 102. 
(o). S. C. and see id. 692. 1 Lee’s Prac. 
Diet 2 Ed. 833, 4. n. 2 Marsh. 123. 

»• 2 DowL & Ryl. 239. jar Abbott, Ch. J. 
" 2 Taunt 398. 

“ 7 Moore, 410. J Bing. 91. 3. C. and 
see 7 Moore, 493. 495. ^ 
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Rule, and affi¬ 
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mitting attor¬ 
ney. 


On last day of 
term. 


Privileges of at- 
tamies, in K. fi. 
or C. P. 


OP TRB-’PlWVUiBGES 

7%te rale ^ r»«dnuid:ing aa attorney is a rale to idiew* aause; >fo«iiii^edi 
oa. ait affidavit, statii^ the payment of the duty on the artides of derk-^ 
ahip, the adimssion under them, and up to what time the attorney obtain^ 
hia,eertifioate; It oiust also be sworn, that he has since discontinued to 
practise; for otherwise he might be cariminally culpable“.*• and, whefe a 
considerable time has,- elapsed, the reason of his ceasing to take out Ms 
certificate must be stated, and how he has been since employed^ in order 
*to shew, that he has not been employed in any manner that may unfit him 
for the duties of his profession The affidavit then states, that a term's 
notice has been given, when necessary, of his intention to apply to the 
court; and that notice of his name and place of abode, &c. has been served 
on the solicitor to the commissioners of stamp duties An attorney may 
be re-admitted on the last day of term, when notice has been stuck up all 
the term 

An attorney, when duly admitted, enrolled and certificated, is supposed 
to be ftlnTsys present in court: and on tliat account, has many privileges 
bdongiug to hits, in common with the other officers of the court. Where 
an attorney of the King’s Bench or Common Pleas is plaintiff, he is en¬ 
titled to sue in his own court, by attachment of privilege'; and may lay 
and retain the venue in Middlesex Where he is defendant, he must bo 
sued in his own court by bill «, even as acceptor of a bill of exchange •*; 
and cannot be arrested, or holdcn to special bail h It is also said, that 
an attorney is entitled to have his cause tried at bar And as an at¬ 
torney is-not subject to the jurisdiction of the courts of conscience, ex¬ 
cept where he is expressly made liable thereto, as in London', Westminster \ 
and the Tower Hamlets ", he may in all other cases sue and be sued f, 
in his own court, for debts under forty shillings. But an attorney de~ 
fendant has not the privilege of changing the venue into Middlesex, when 
it is laid in another county In the Common Pleas, the attornios 
and officers of the court ought to be sued there by bill, because they arc 
supposed to be always present in court; but theserjeants and their clerks, 
and the clerks of the judges and prothonotaries, are, it is said, privileged to 
be sued in the Common Pleas by original writ, and not by bill ^ 

*" S4 Geo. IL c. 42. § 1. Doiig. SB). 

" 19 Geo. III. c. 68. § 24. 

" Doug. S82. m notis. Jlntsey another 
V. Jordan, T. 25 Geo. III. K. B. 7 East, 
47. 3 Smith R. 62. S. C. 5 Moore, 622. 2 
Brod. & Bing. 69B. S. C. 

*'2 Wils. 42. Doug. SSI. but see 3 Bur. 
1583. contra. 

" 4 Bur. 2027. 2 Bhc. Rep. 1065. Sparhe 
y. Stokes, one, &c. H. 24 Geo. III. K. B. S 
Dumf> & East, 573. 2 Str. 1049. contra. 

' 1 Ld. Ba 3 mi. 399. 8 Salk. 283. S. C. 
and see Cas. Pr. C. P. 104. Pr. Reg. 380. 
Barnes, 371. S. C. 


• 1 Chit, R^. 207.816. 646. 

0 2 Smith R. 155. 5 Moore^ 141. 

" For the form of this affidavit, see Ap¬ 
pend. Chap. III. § IS. and for the rule of 
court thereon, id. § 14. 

^ 1 Chit Rep. 557. t» nods. 

' Giffi. C. P. 8. 

< 2 Salk. 666. i Bur. 2027. 2 Blac. Rep. 
1365.; 8 Durnf. & Easti 578. 

, * 3 Blsc. Com. 289. 3 Taunt. 166. 

> Ihfog. 812. 2 Cbitk^ Bq). 63. 

1 Btck V. Letein, T. 56 Geo. 

k 4 DotA & Ryl. 73. 

> %at. 39 & 40 Geo. III. civ. § 10, 
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Where en attorney is arrested upcm process issaing out of an ittferior Hovr taken ad- 
court^ he may sue out his writ of privilege which ought to be allowed "*■ 

inttanier **; But if he be arrested upon process issuing out of a superior 
court, his remedy is by moving the court, to be discharged out rtf custody 
on common bail; or by finding special bail, and pleading his privilt^ 
in abatement. If an attorney or other officer of the King’s Bendi 
be arrested, by process issuing out of the same court, he may move 
to be discharged on common bail^ But an attorney or officer of a 
different court was formerly obliged to find special bail, and plead his 
privilege in abatement^- This distinction however seems to be now 
abolished: and, in a late case, the (»>urt of King's Bench stayed tlie 
proceedings, in an action brought in that court against an attorney of the 
Common Pleas, who gave notice of his privilege, but neglected to plead 
it, after the plaintiff had signed judgment for want of a plea®. So, 
where an attorney of the Common Pleas was arrested, on an attachment 
of privilege, at the suit of an attorney of the King’s Bench, the latter 
court ordered the bail-bond to be delivered up to be canceUed, on his en¬ 
tering a common appearance^; and, in a subsequent case, the proceedings 
were ordered to be set aside for irregularity, with costs s. But where an 
attorney, having been arrested in the beginning of January, put in bail 
above, and did not apply to the court for his discharge until the 3d of Fe- 
bruary, the court held the application to be too late A defendant who 
is sued by bill, as an attorney of the court of King’s Bench, not being 
such, may set aside the proceedings as irregular ^ But where, in a simi¬ 
lar case, a rule was obtained for setting aside the proceedi ngs, on the 
ground that they were absolutely void, and not merely irregular; the court 
held, that they were not void, but irregular only; and that the defendant, not 
having applied in time, could not take advantage of the irregularity 
In the Exchequer of Pleas, an attorney, side clerk or other officer, may in Exchwiner. 
sue by venire facias, or capias of privilege and must be sued by hill. A 
person suing there by process of privilege, is entitled to have his writ 
sealed, without paying fees ; and it is holden, that an attorney of the 
King’s Bench or Common Pleas may be arrested and held to bail, upon a 
capias of privilege issuing out of this courtIt also seems, that an officer or 
accountant, suing with his wife, is entitled to privilege in the Exchequer” ; 
but it is otherwise, when he is sued with her i’; for a bill cannot be filed 
against the wife, as present in court. It should also be observed, that in 
the Exchequer, a member of either university cannot set up his pivUege, 


* Append. Chi^. III. § 17. 

** Cas. Fr. C. F. 2. 2 Blac. Rep. 1087. 

” 1 Mod. 10. 2 &lk. 644. 1 Wib. 298. 

2 Salk. 644. 2 Str. 864. 2 Ld. Raym. 
1567. S. C. 1 Wil*. 806. 

* Gwynne v. Tddervy, one, &c. H. 64 
Geo. III. K. B. 

f Beck V. Lmin, T. 66 Geo. IIL K, B. 

■ 4 Dowl. & Ryl. 78. 
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” 1 Chit Rep. 188. 

' > 6 Maule & ScL 324. 2 Chit. Rep. 306. 
S. C. and sec 6 Barn. & Crea. 79. (6). 

^ 6 Bam. & Crea. 77. (6). 

• 9 Frice, 16. Append. Chap. XIV. § 16,16. 

Man. Excheq. 142, 8. 

“ Id. 142. 9 Friee, 16. 1 Y. & J. 199. 

® 1 Taunt 264. 
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against that of an officer or accountant, or against any person suing as « 
debtor ; this court not being mentioned in their charter of exemption 
But an attorney, not being one of the sworn attornies of the court, is n<M; 
entitled, as such, to the privilege of laying his venue in Middksex 

An attorney or officer is also, by reason of the supposed necessity of his 
attendance in court, exempt from all offices that require personal service, 
as sheriffs, constable **, overseer of the poor ®, ifc. ; and formerly, he was 
not liable to serve in the militia^; but several acts of parliament tbat 
were passed in the course of the late reign, having allowed personal ser¬ 
vice in the militia to be commuted for a certain sum of money, to be laid 
out in providing a substitute, it has been holdcn that this exemption no 
longer exists 

These privileges arc allowed, not so much for the benefit of attornies, 
as of their clients ; and are therefore confined to attornies who practls<!’, 
or at least have practised within a year ^; for»it is a rule, that such attor¬ 
nies u'* have not been attending their employment in the King’s Bench 
foT tin ^.pac^• of a year, unless hindered by sickness, be not allowed their 
privilege of attornies ’: And an attorney, not having practised for some 
time previous to tlic issuing of the plaintiff’s writ against him, is not pri¬ 
vileged from being arrested thereon, and held to bail, on the ground of 
having rc-cominenced his practice, and taken out his certificate, before he 
was actually arrested ™. But an attorney, we have seen ”, may sue by at¬ 
tachment of privilege, though his certificate has expired, and not been re¬ 
newed, if the writ be sued out within a year from the expiration of his 
certificate. 

When the plaintiff and defendant are attornies of different courts, the 
plaintiff is allowed his privilege of suing the defendant by attachment ”; 
and in this case it is commonly said, that there is no privilege against pri- 
v’lcgc j or in other words, the privilege of the plaintiff takes away that 
of the defendant; for the attendancse of the plaintiff is as necessary in his 
court, as that of the defendant in his, and therefore the cause is legally 
attached in the court where the plaintiff is an officer i’. But where the 
plaintiff and defendant arc both attornies of the same court, the defendant 


Hardr. 188. Man. Ex. Fr. 14d. 

" 1 Price, S84 . 

® 4 Bur. S109. 

® Doug. .538. uiid see 1 Esp. Hep. 35!). 

® S Blac. Bep. 1126. 8 Durnf. & East, 
S70. (a), and see Append. Chap. III. § 18. 

* Barnes, 42. Andr. 356. 2 Str. 1143. 

® Gerard's Case, 2 Bkc. Rep. 1123. 

” 2 VVils. 44. 4 Bur. 2113. Doug. 381. 

> 2 Wils. 232. 4 Bur. 2113. 2 Blac. Rep. 
1086. i Bos. & PuL 4. 2 LuU.v 1667. 
eof^a, 

* and Car. E. 1660. I LiL P. R. 
142- (Mippendate’t Case, E. 19 Geo. III. 
F. B. Sendv. Htysham, II. 24 Geo^ HI. 
K. B. Chiidn^) r. Covlt/uird, E. 26 Geo. 


HI. K. B. . 

‘ It M. 1654. § 1. K. B. & C. P. 2 
Maule & Sel. 605. Formerly, if an attor- 
n.-, of the Common Pleas absented Mmself 
from Uie court for two terms together, ex¬ 
cept it were by occasion of sickness, or other 
like urgent cause, to be allowed of by the 
court, he was liable to be forejudged the 
court, and to be no longer an attorney there¬ 
of. R. T. 24 EUz. § 9. C. P. 

“ 7 Dumf. & East, 25. 

” Ante, 76. 

" 2 Brownl. 266. 2 Str. 837. 1 Barnard. 
K. B. 182. 228. S. C. 1 Bkc. Rep. 19. 
Barnes, 44. 2 Blac. Rep. 1325. 

I" 4 Bac. Abr. 227. and see 9 Price, 16. 
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is entitled toliis privilege of being sued by bill^; and if not so sued, ho‘ 
may plraid his privilege in abatement^ or the court on motion will stay the 
proceedings, but without costs ^ In the King's Bench, where an action 
is brought by an attorney of that court, against an attorney of the Com¬ 
mon Pleas, though the former is entitled to sue in his own court by at¬ 
tachment of privilege, yet he cannot arrest the defendant, and hold him 
to special bailBut in the Exchequer, we have seen an attorney of the 
King’s Bench, or Common Pleas, may be arrested and held to bail upon, a 
capias of privilege, issuing out of the former court So, in Chancery, it 
has been determined, that an attorney of the King’s Bench, and practising 
solicitor of the court of Chancery, may be arrested on an attachment of 
privilege, at the suit of a sworn clerk of the latter court ^ And it has 
even been holden, that an attorney of the King’s Bench may be arrested 
on an attachment of privilege, issuing out of the court of Common Pleas 
at Lajtcasler, at the suit of an attorne)^ of that -court 

An attorney may also waive his privilege, either, U'hen plaintiff, by 
suing as a common person s, or, when defendant, by not claiming it in due 
time, or in a proper manner •': And it seems that an attorney waives his 
privilege, by entering into a bail bond, on process issuing out of a dif¬ 
ferent court; as he must be sued in the court out of which the process 
issued *. Where an attorney <»f the Common Pleas is in the actual cus¬ 
tody of the marshal, he may be sued in the King’s Bench as a prisoner, 
by third persons: But where an attorney of the Common Pleas puts in 
bail, to an action depending in the King’s Bench, he does not thereby lose 
his privilege; but may plead it in that action, or in any other brought 
against him by the bpc ; for it would be absurd, that he who founds his 
action on that of another, should be in a bettor condition than the origi¬ 
nal plaintilf'. Yet where an att(»ruey, after having put in bail, waives 
his privilege, by pleading in c/tief in one action, it is construed to be a 
waiver of jmvih'ge, in all other actions brought against him by the bpe. 


during the same term h And if the defendant plead his privilege, after 
he has waived it, the plaintiff in his replication must shew the waiver, 
and rely upon the estoppel It is likervise settled, that an attorney shall 
not be allowed his privilege, as against the king"; or where he sues or 


® 2 Sir. 1141. 1 Blac. Rep. 19. 2 Blac. 
Rep. 1085. 6 Durnf. & East, 524. 

6 Diirnf. & F-a»t, 524. 8 Durnf. & East, 
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4 Duwl. & Ryl. 78. per Bayley, J. 

* Artie, 81. 
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^ 2 Blac. Rep. 1085. 
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Raym. 276. 1 Lulw. 196. 8 Lev. 898. S. C. 
1 Salk. 30. 2 Salk. 643. 8 Salk. 282. Comb. 
319. 12 Mod. 74. S. C. 1 Blac. Hep. 873. 
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^i4 OF THE DISABILITnSS, AND 

is sued tn auter droit, as executor or administrator *; or jmAtly with Iiis 
wife’’> or other person who is not privil^ed®; or where there would 
otherwise he a failure or defect of jnstice, as %vhere an appeal is brought 
in the King’s Bench, a real action in the Common Pleas, or a foreign 
attachment in the sheriff’s court of London, against an attorney of a dif¬ 
ferent court But an attorney sued by hill, jointly with a person having 
.privilege of parliament, docs not lose his privilege ®. 

Disabilities, and As an attorney is entitled to many privileges, so he is subject to some dis- 
restnetions of. a and restrictions. By the statute 1 Hen. V. c.4. ** no under-sherif, 

“ sheriff's clerk, receiver, or sheriff’s bailiff, shall be attorney in the king's 
*' courts, during the time that he is in office; ” which statute is enforced 
by rules of court^, declaring that “ no under-sheriff, or Imiliff of sheriffs or 
" liberties, be admitted, daring such their employment, to practise as at- 
" tornies, under pain of expulsion from the employment of an attorney, 
“ and not to be re-admitted.” And by the statute 22 Geo. II. c. 46. § 
14- *' no clerk of the peace or his deputy, nor any under-sheriff or his de- 
I>uty, shall act as a solicitor, attorney or agent, or sue out any proce.ss, 
at any general or quarter sessions of the peace, to be held for any place 
“ where he shall execute his office, upon pain of forfeiting Uyiy pounds.” 
By rule of 3Iic/i, 1654. § 1. no attorney can be lessee in ejectment; or 
“ bail for a defendant, in any action depending in either court s.’’ By 
Statutes Geo. II. c. 18. ^ 2. " no attorney or solicitor shall be capable to 
" continue or be a Justice of the peace in England or Wales, daring such 
“ time as he shall continue in the business or practice of an attorney or 
“ solicitor By other acts of parliament *, “ no attorney or solicitor, or 
“ person practising as such, can be a commissiemer of the land tar, without 
possessing one hundred pounds a year.” And it was usual to except 
attomies, who had embezzled their clients’ money, out of the insolvent 
debtors' acts*®. 

When prisoners. Also, by the statute 12 Geo. II. c. 13’. “ no attorney or solicitor, who. 

shall be a prisoner in any gaol or prison, or within the limits, rules or 
“ liberties thereof, shall, during his confinement, in his own name, or in 
“ the name of any other attorney or solicitor, sue out any writ or process, 
" or commence or prosecute any action or suit, in any courts of law or 
“ equity; and all proceedings in such actions or suits, shall be void and of 
" none effect; And such attorney or solicitor, so commencing or prosc- 


* Hob. ITT. 1 Salk. 2. 1 Ld. Baym. 

&S5. s.a 

•• Bro. Abr. tit. BUI, pf. 8. Dyer, S7T. 
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DUTIES OP ATTORNIES. 

" catiitg any action or suit as aforesaid, slmll be struck off the roll, and 
** incapacitated from acting as an attorney or solicitor for the future: 

And any attorney or solicitor, permitting or empowering any such 
“ attorney or solicitor as aforesaid, to commence or prosecute any action 
“ or suit in bis name, shall be punished in like manner. Provided never- 
“ less, that nothing in the said act contained, shall extend, or be con- 

stmed to extend, to prevent any attorney or iH>licitor so confined as 
" aforesaid, from carrying on or transactiTig any suit or suits, commenced 
" before the confuicmcnt of such attorney or solicitor as aforesaid®.” 
This statute has been held to relate only to the jyrosccuiing, and not to the 
defending of suits **: And an attorney, when in prison, may sue by attach¬ 
ment of privilege, for a debt of his own So where, after an action com¬ 
menced by an attorney, he became a prisoner, and then the Imil-hond was 
assigned, and he being still a prisoner, commenced an action on the bail- 
bond, this was holden to be a continuance of the original suit, commenced 
before the attorney became a prisoner'*. But an attorney entering a 
plaint, and suing out process in the county court, whilst he is a prisoner 
in gaol, is within tlie meaning of the above statute, and liable to be struck 
off the roll 

Tlic principal duties of an attorney or agent are care, skill, and in¬ 
tegrity : And, if he be not deficient in any of these essential requisites, he 
is not responsible for any error or mistake, arising in the exercise of his 
profession. To use the words of Lord Mansfield, in the case of Vitt v. 
1 alden “ that part of the profession which is carried on by attornics is 
liberal iuid reputable, us well as useful to the public, when they conduct 
themselves with honour and integrity j and they ought to he protected, 
where they act to the best of their skill and knowledge: but every man 
is liable to error: ” and his lordship added, “ he should be very sorry, that 
it sliould be taken for granted, that an attorney is answerable for every 
error or mistake, and liable to be punished for it, by being charged \vith 
the debt sued for. A counsel may mistake, as well as an attorney; yet 
no one will say that a counsel who has been mistaken, shall be charged 
with the debt. The advice of a counsel is indeed liouorary, and he docs 
not demand a fee for it; the attorney may demand a compensation; hut 
ncithta- of them ought to be charged with the debt for a mistake. Not 
only counsel, but judges may differ, or doubt, or take time to consider: 
therefore an attorney ought not to he liable, in eases of reasonable doubt.” 
But ill ordinary cases, if an attorney be deficient in skill or care, by which 
a loss arises to his client, he is liable to a special action on the case for 
damages 6. And the court, in some instances, will order an attorney to 
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OF THE DUTIES 

* 

pay costs to his own cKent, for neglect^; or to the (^posite party, for 
vexatious and improper conduct So, if an attorney obtain a rule nisi, 
upon suggestions which turn out to be groundless, the court, in discharg¬ 
ing the rule, will make him pay the costs of the application ®. And if a 
rule be made upon an attorney, for the delivery of writings, or payment 
of costs, &c. and it be not obeyed, the courts will enforce it by attachment: 
which is also the regular mode of proceeding against an attorney, for the 
non-perfonnance of his undertaking to put in bail&c. It is not usual, 
however, for the court to interfere in a summary w'ay, for a mere breach of 
promise, where there is nothing criminal®; or on account of negligence or 
unskilfulness ^ except it be very gross 8 j or for thei, misconduct of an at¬ 
torney, independently of his profession 

It was formerly the duty of attornics to appear personally, in the King’s 
Bench, on or before the fourteenth day of Michaelmas term, and the 
seventh day of every other term *: and they arc required, when called 
, up<‘R, to ottend the court on motions'^, the judges on summonses, and the 
mast., on I'r'pointments*. And, on every appointment to be made by the 
muster, the party on whom the same shall be served, shall attend such ap¬ 
pointment, ^vithout uniting for a second; or in default thereof, the master 
shall proceed ex parte on ihe first appointment 

When an attorney once appears, or undertakes to be attorney for an¬ 
other, he shall not be permitted to withdraw himself" > s^^d it is said to 
be his duty to proceed in the suit, although his client neglect to bring him 
money: and therefore if, on that account, he neglect to proceed, accord¬ 
ing to the practice of the court, whereby judgment of nonpros is signed 
against the plaintifif, the court will make a rule upon the attorney to pay 
the costs of such judgment, together with the costs of the application". 
It is even said to have been determined, in the Common Pleas, that an 
attorney having quitted his client before trial, could not bring an action 
for his hillSo, in Chancery, it has been holden, that a solicitor pro¬ 
ceeding to a certain length in a cause, sliall not leave it there, but shall go 
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1664. § 1. R. E. 12 Joe. I. § 4. R. H. 14 
& 15 Car, II. rcg. 2. C. P. 
k R. E. 1656. R. E. 14 Car. II. K. B. 

» R. H. 14 & 16 Car. II, reg. 1. K. B. 

“ R. H. 82 Geo. III. K. B. 4 Durnf. & 
East, 580. 

“ 1 Sid. 31. 

“ Suy. Rep. 173. but see Man. Ex. Pr. 
585, 6. 

“ 14 Vcs. 272, 3. 
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¥ 

on •: And, in that court, a solicitor having declined to act for lus client, 
has no lien for his costs njKin a fund in court ^ 

When toriiings come to an attorney’s hands, in the way of his business 
as un attorney, the court on motion will make a rule upon him, to deliver 
them Irack. to the party on payment of what is due to him ; and par¬ 
ticularly, when he has given an undertaking to re-delivcr them ®; But 
when they come to his hands in any other manner, or on any other account, 
the party must resort to his action And accordingly, in a late case R, 
the court refused to proceed summarily against a ste\vard, who was on at¬ 
torney, to compel him to account before the master, for receipts and pay¬ 
ments in respect of a mortgaged estate, and to pay the balance to his em¬ 
ployer, and deliver up on oath all deeds, writings, &c. relative to the 
estate; this being the proper subject of a bill in equity, and not a case for 
a mandamus, to compel a steward of a manor to deliver up court rolls, &c. 
So the court would not compel an attorney, upon a summary application, 
to deliver up, on payment of his demand, a lease put into his hands, for 
the purpose of making an assignment of it; there being no cause in court, 
nor any criminal conduct imputed to him in respect of it : Nor will they 
make an order on an attorney, to deliver up a deed, which he holds as 
party and trustee And where an attorney had deeds, &c. in his custody 
of two co-defendants, the court of Common Pleas \vonld not refer it to the 
prothonotary, to ascertain which of them he should deliver over to one de¬ 
fendant, on his paying the attorney’s debt and costs*'. When something 
however is to be done, for which a mandamus would lie, as the giving up 
of court rolls, &c. the court will entertain a summary jurisdiction over an 
attorney, in obliging him to deliver them up, on satis&ction of his lien ': 
And if a third person appear to be interested therein, the court will take 
a security, from the person to whom they are delivered, to produce them on 
demand, for the inspection of such third person *. And where the employ¬ 
ment of an attorney is so connected with his professional character, as to 
afford a presumption that his employment was in consequence of that 
character, the court will interfere in a summary way, to compel him faith¬ 
fully to execute the trust reposed in him: Therefore, where an attorney 
was employed by A. to collect and get in the effects due to him as admi¬ 
nistrator of another person, the court compelled the attorney to render an 
account to the executors of A., of the monies, &c. received by him, although 
he had never been employed by A. or his executors, to conduct any sujt, 
in law or equity, on his or their belialf The court has also, wc have 


“ U Ves. 196. 

" M. S71> and see 1 Swasst. 1. 3 Swanst. 
93. 

' 1 Salk. 87. 1 Chiu lU-ji, 98. 

<» Say. Hep. 12i». 1 Kei». 189. S. C. and 
see 6 Ves. 435. in Chau. 

‘ 1 Str. 681. 8 Mod. 339. S. C. 
f 1 Salk. 87. 


s 6 East, 404. 8 Smith R. 409. & C. 

0 6 East, 837. 

' 3 Taunt. 864. 

*■ 7 Taunt. 391. 1 Moore, 99. S. C. 

I 3 Diirni. & Easu 875. and see 8 Liac. 
Eqi. 918. 5 Taunt 206. 6 Taunt 105. 

” 4 Barn. & Aid. 47. and see 8 Chit liej). 
68. 7 Moore, 437. I Biug. 91. S. C. 


When eomptdla- 
ble to deliver up 
writings, and 
when not. 


Summary jut is- 
diction over. 





8li 


Jury of, and 
mattera inquira- 
l>le i^. 


Midtehavinur of, 
and Its uuiiso- 
quences. 


OP THB MMBEHAVICWJR 

seen a summuy jari^'ctlon over matters in difference betwecsn attornles 
and their clerks. 

For the reformation and punishment of abuses in generalj, there is an 
old rule of court**, which has however feUen into disuse, that a jary of 
able and credible officers, clerks, and attomies, shall be impanelled once 
in three years, and sworn to inquire ; 1. Of the pointo usually inquirablc 
by the writ, viz. falsities, contempts, misprisions, and offences: 2. Of 
such who have been admitted attomies or clerks, and are notoriously unfit; 
ihcir names to be presented to the court, and they to be punished or re¬ 
moved, as the case shall require: 3. Of new or exacted fees ®, and of those 
that have taken them, under whatsoever pretence; and to prepare and 
present a table of the dne and just fees, that the same may be fixed and 
continue in every office; and likewise for the Marsfaalsea and Fleet pri¬ 
sons : And that some persons be enjoined and sworn to give evidence, viz. 
some clerks of the court, and some attomies in every county, not exclud¬ 
ing othviK. 

Wl:-„a an attorney is charged by affidavit, with any fraud or malprac¬ 
tice in his profession, contrary to the obvious rules of justice and common 
honesty, the court, on motion, will order him to answer the matters of tho 
affidavit j and in general, if he positively deny the malpractices imputed 
to him, they will dismiss the complaint; but otherwise they will grant an 
attachment And where an attorney, required to answer the matters of 
an affidavit, swore in his exculpation to an incredible story, the court of 
King's Bench granted an attachment against him, though he positively 
denied the malpractices with which he was charged®. And where an at¬ 
torney had behaved himself in such a manner, as to afford reasonable 
ground for thinking that he had misconducted himself in his professional 
character, although it turned out, upon investigation, that there was no 
sufficient ground for imputing actual misconduct to him, the court would 
not give him his costs of the application But the court will not call 
upon an attorney summarily, to answer the matters of an affidavit, charg¬ 
ing him with an indictable offence; but will leave the parties complaining 
to prosecute for the same «. It has been doubted, whether the affirmation 
of a Quaker is admissible, to call upon an attorney of this court, to answer 
the xnatters of an affidavit : and the true distinction, to be collected from 
all the cases upon the subject, seems to be this ; that if the object of the 


• Ante, 68. 

«• R. M. 1654. § S. K. B. & C. P. and see 
R. E. 9 Eliz. C. F. which contidas the writ 
to sumaion the juiy, and lord chief juitiee 
Ifyer't charge thereon. 

* As to the fees of attomies mad officers of 

oee R. T. 85 H. VI. $ 5,6, % 8. 
It Id. 6 & 7 Bliz. $ 1, «. R.M.15Eliz, 
$ ArR ilf lA R. H. 14 Jbc. L reg. S. 
§ 1. It 17 Jim. t C. P. See riso stat. 
S Geo. IV. e. 69. to anlde the jadgei of the 


several courts of record at If'iestmnUer, to 
make regulations respecting the fees of the 
officers, clerks, and ministers of the said 
courts. 3 DowL & Ryk 602. 

■> 1 Chit Rep. 186. and see £ac. Abr. tit. 
Attorney, H. Append. Chap. IIL § 19. 

® 6 Dumf. & East, 701. 

t 3 DowL & Ryl 226. 

* 1 Bing. 102. 7 Moore, 424, 8. C. I 
Bing. 142. 

» 1 DowL & Ryl. 121. 
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suit w* {BWieeding be to recover a debt, or to ^ve to a -paxty any legal civil 
right, the affirmation of a Quaker is admiesablc j and actions on penal sta¬ 
tutes are to be ccmsidcred as actions for debts; but that where the object 
is not to give to the party any legal civil right, but to punish a person 
who has done something wrong, the affirmation of a Siuaker is not admis¬ 
sible ■. In the Common Pleas, if an attorney do anything wrong, quaienus In inferior 
an attorney, in an inferior court, the court will oblige him to answer the 
complaint 

When an attorney has been fraudulently admitted®, or convicted (after Striking attorney 
bis admission,) of felony^, or other offence which renders him unfit to be *■"**• 
continued an attorney ®, or has knowingly suffered his name to be made 
use of by an unqualified person or acted as agent for such person ‘j or 
has signed a fictitious name to a demurrer, as and for the signature of a 
barristerB, or otherwise grossly misbehaved himself’', the court will order 
him to be' struck off the roll. If an attorney practise, after he has been 
convicted of forgery, perjury, subornation of perjury, or common barratry, 
he is liable to be transjwrtedAnd where an attorney had been struck 
off the roll of the court of King’s Bench, on the report of the master, for 
misconduct, the court of Common Pleas on motion, supported by an af¬ 
fidavit of the master’s report, struck him off the roll of the latter court 
But, in a subsequent case, the rule for striking him off the roll was refused; 
the contents of the affidavits, on which the court of King’s Bench acted, 
not having been stated, and there being no proof or allegation, that the 
attorney had been struck off for a misdemeanour And striking an at¬ 
torney off the roll is not always understood to be a perpetual disability ; 
for the court have in some instances permitted him to be restored, con¬ 
sidering the punishment in the light of a suspension only"'. 

An attorney may also be struck off the roll at his own instance, as for At liis own iii> 
the purpose of being called to the bar &c.; and if he be afterwards de- 
sirous of being restored, he must, if called to the bar, first apply to the 
inn of court where he was called, to be disbarred ®; But an attorney 
cannot be struck off the roll at his own instance, though he has never 
practised, without an affidavit that no proceedings arc pending against 
himP. The mode of re-admitting an attorney, who has been struck off the Kc-admitting. 
roll at his own iustance, is pretty much the same with that of re-admitting 
him, when he has not taken out his certificate, which has been already 


* 1 Dowl. & Ryl. 124. per liaytey, J. 

* 2 Wilij. S82. and see S DowL & Ryl. 
602. 

* 2 Blac. Rep. 991. Ante, 67. 

0 Cowp. 829. 

® 6 East, 14>3. and see 1 Chit. Rep. 557. 
in notis. 

* Ante, 78, 4. 

* 4 DowL & Ryl. 73S. 

Potter’* case, H. 26 Geo. III. K. B. 
Priddle't case, E. 27 Geo. III. K. li. 

* Stat. 12 Geo. L c. 89. § 4. 


1 Brod. & Bing. 622. 4? Moore, 319. 
S. C. 

• 3 Brod. & Bing. 257. 7 Moore, 64. S. 
C. Ante, 67. 

”* 1 Bkc. Rep. 222. Tl>e like was done 
by the court, in Trin. 37 Geo. III. K. B. 

” Append. Chap. III. § 21, 8. 

® Doug. 114. 

P 1 Glut. Rep. 657. i» notis. and sec W. 
692. 6 Ves. 11. 8 Vcs. S3. Append. Cl^ip. 

m. § 81. 
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- treated of*. In general^ he must satisfy the court that he ought to bo 
restored ; and, on one occasion S they required the like notice to be 
stuck up, and entered at the judges’ chambers, as upon an original ad¬ 
mission : The court will also make him consent to take no advantage of 
his privilege, in any action then depending But the statute 37 Geo. 
III. c. 90. § 31. being confined to attornies who have neglected to take 
out their certificates, docs not apply to those who have been struck off the 
roll at their own instance; and of course the latter may be re-odniitted, 
without paying any fine or arrears of duty «. 

• Ante, 79. B. Ante, 79. 

parte SanibrUtge, T. 25 Geo. III. ^ Doug. 114. Barnes, 42. 

K. B. and see 1 Chit. liep. 692. ” 2 Barn. & Aid. Slh. (u). 

' £x parte Vaugtmn, E. 45 Geo. IH. K. 
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CHAP. IV. 


Of the Means <f commencing persorud Actions, in the 
King’s Bench, Common Pleas, and Exchequer ; and 
the Prosecution and Defence ^ them in Person, 
or hy Attorney : and of Paupers, and Infants. 


The means of commencing personal actions, in tbe court of King’s 
Iknch, conformable to its jurisdiction arc—■ 

I. By OmoiNAL Writ ; 

1. Against conmon Persons. 

2. Against Veers of the IlciJm, and Members of tlie House of 

Commons. 

3. Against Corporations, and Ihindrcdors. 

II. By Bill of MinDLKSBx, or Latitat. 

HI. By Attachment of Privilege, at the suit of Jtlornies, and Qf~ 
Jicers of the Court. 

IV. By Bill; 

1. Against Members of the House of Commons. 

2. Against Attornies, and Officers of the Court. 

3. Against Prisoners, in custody of the Marslial, or Sheriff, See. 

In the Common Pleas, the means of commencing personal actions, arc 
first, by original writ, issuing out of Chancery ; which is either a special 
original, adapted to the nature of the action, or a common original, in 
trespass quare clausum fregit: The former, though it may he had in any 
csisc, is only necessary in the first instance against peers, corporations, and 
hundredoTS ; the latter, not requiring personal service, is sometimes used, 
when the defendant keeps out of the way, so that he cannot be arrested, 
or personally served with process: Secondly, by capias quare clausum 
fregit, founded on a supposed original, which is the common mode of com¬ 
mencing actions in this court, and answers to the bill of Middlesex or la¬ 
titat in the King’s Bench: Thirdly, hy attachment privilege, at the 
suit of attornies and officers of the court: Fourthly, by bill, which is two¬ 
fold j first, against attornies and officers ; and secondly, against members of 
the house of commons **. It has been said, that if a man be in the Fleet, 
a plaintiff may have a hill of debt against him, in the same manner as, in 

“ ^nie, S7. see the case of Dawkins v. Burtidge, id. dwl. 

2 Ld. Raym. 1442. per Strange, arg. and 2 Str. 734. S. C. Aitie, 38. 


Personal ae- 
tioiis, liow eiim- 
nieiicud, in K, B. 


In c. r. 
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the ^ng'B Beach, against a man in custody of the ma«hal»; though 
Fitzherbert adds, that it was not usual. In practice, actions against pri¬ 
soners in custody of the warden of the Fleet, arc commenced in the same 
manner as three against other persons, by original writ. 

In ExcUeguer. In the Exchequer, the means of commencing personal actions are first, 
by venire facias ad respondendum^, which is in nature of an original writ; 
and was the process used at common law, against persons having privili^e 
of parliament*’: Secondly, by subpsna ad respondendum^, which is a pro¬ 
cess directed to the defendant, anak^us to the subpema in Chancery, or 
on the equity side of the Exchequer: Thirdly, by quo minus capias ®, 
which answers to the bill of Middlesex or latitat in the King’s Bench, and 
capias quare clausum fregit in the Common Pleas: Fourthly, by venire 
facioi^, or capias of privilege^, at the suit of atiornies and ojjicers of the 
court: And lastly, by bill, which is three-fold; first, against attoruies and 
officers *'; secondly, against members of the house of commons on the sta¬ 
tute 32 A 13 W. TIT. c. 3. § 2.; and thirdly, against prisoners^, in ciis- 
In inferior tody t*f tif sJitrifT, &c. or warden of the Fleet\ In an inferior court, it is 
no ground of error, upon a judgment after verdict, that the plaint was 
levied before the cause of action accrued ^: But it seems that a custom to 
issue a summons and attachment at the same time, is bad in knv 

In the prosecution and defence of personal actions, the parties must 
apjKar in person, or by attorney} or, in case of infancy, by prochein amy, 
or guardian. 

Appearance, in At common law, the plaintiff and defendant must, in general, have ap- 
toriiey'peared in person; and could not have appeared by attorney, without the 
king’s special warrant, by ^vrit or letters patent But a corporation 
:^gi-ogiitc, nut being capable of a personal appearance, could only have 
appeared by attorney, appointed under their common seal p. And now, by 
the statute of Westm. 2. (13 Edw. I.) c. 10. a general liberty is given to 
the parties, of appeariiig by attorney Yet there are certain persons, such 


“ Fitz. Abr. tit. BUI, 18. 3 II. 6.2G. snd 
see 3 Bos. & Pul. 12. (o). 

'• Append. Cha)). VIII. § 76. &c. 

' Man. Ex. Pr, 38. 

^ Append. Chajk VIII. § 98, &c. 

‘ Id. § 110, 11. And, for the entiy of a 
^0 minus, with the sberiiTs return of nan 
cst tmxnius, and award ofaUas, see id, § 112. 
Append. Chap. XIV. § 15. 

• Id. § 16. 

» § 29, SO, 

1 Bost, Chop. VI. and see Man. Ex. Pr, 
V. 

* Ajfmd. Clap. XV. § 83, i. 

> Sm farther, os to the means of com- 
personal actions in the Exchequer, 
Stq^. 68. 4. 59, 00. 

ft Bara. & Aid. 606. but see Doug. 61. 

“ 3 8ttro.,& Cres. 778, 6 DowL & RyL 


719. S. C. 

^ Co, Lit. 128. a. 2 Inst. 249. 3“/8. F. 

■ N. B. 26. 1 Mod. 24't. 2 Mod. 83. S. C. 
and sec Stepb. PI. Append, ix, x. 

P Bro, Ahr. lit. CoriMratvm, 28. Co. Lit. 
66. b. Com. Dig. tit. Pleader, 2 B. 2. But 
sec the Mayor of Thetford's case, 1 Salk. 192. 
wherdn it was laid down by Hdl, Ch. J. 
that though a corporation cannot do an act 
in, pais, without tbdr common seal, yet tliey 
may do an act upon record; and that is the 
case of the city of London, every year, who 
make an attorney by warrant of attorney in 
the King’s Bench, without either sealing or 
agning ; the reason is, because they are 
estopped by the record, to oay it is not their 
act. And see Man. Ex. Pr. 8. 

« Gilb. a P. 32, a. 2 Inst. 376. F.N. B. 
So. dme, 60. 
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as and idiots^, wbd« for want of l^al discmtion^ arc inca- 

pabio of appwnting an attorney; and most therefore appear in person: 

And any one else, if he think proper, may still appear and prosecute or 
defend his suit, in the same manner®; which is usually done by attornies 
and prisoners. A plaintiff may sue, in the Common Pleas, upon a penal 
statute, in his own name, without an attortuy; and putting plaintiff’s 
attorney” after his name, in the notice on the process, is no irregularity, 
being only in compliance with the 5 Geo. II. c. 27. § 4**. 

Attornies wore anciently appointed in court, whei actually present ®: Warrant of at- 
but they are now usually appointed out of court, by warrant of attorney^; tomej. 
which should regularly be in writing; but an authority by parol is said to 
be sufficient to support a judgment s; and even if an attorney appear with¬ 
out warrant, it is a good appearance as to the aturt, though he is liable to 
an action So, after an order of nisi prius had been made to refer a cause 
to arbitration, with the consent of the defendant’s counsel and attorney, 
the court of Common Pleas would not set it aside, on an affidavit by the 
defendant, expressly denying his authority to refer *. And where an au¬ 
thority was given to an attorney, to protect the defendant from arrests, and 
before it was countermanded, the attorney gave an undertaking to jmt in 
bail for the defendant, the court would not set aside the proceedings, on 
behalf of the latter, although he disclaimed the authority of the attorney 
It seems however, that when an action is brought by an attorney, without 
proper authority, the court will set aside the proceedings; for otherwise 
the defendant might be twice charged *. And where an attorney appears 
without warrant, the coart will set aside a judgment entered against the 
defendant, if the attorney be not responsible; for otherwise the defendant 
could have no remedy against him 

The warrant of attorney continues in force until the judgment, and for How long in 
a year and a day afterwards, in order to have execution, &c. “ unless it be 
sooner countermanded by the act of the principal, or determined by the 
death of the attorney. And a defendant, having appeared to the action by 
one attorney, oinnot, in the same cause, make any application to the court 
by another, without having obtained an order for changing his attorney “. 

But a warrant of attorney for the plaintiff, in the action against the prin- 


* S Taunt. 261. 

* Co. Lit 135.6. 2 Inst 390. F. N. B. 27. 
but see 2 Wins. Saund. 5 Ed. 3.33. where an 
idiot appeared her friend, and assigned for 
error, that being an idiot, she had previously 
appeared and defended the action by attorney: 
And note^ in Co. Lit 133. b, it is sidd, that 
the suit by idiots, &c. must be in tlieir name, 
but shall be followed by others. Lunatics, it 
is said, if under age, must appear by guar¬ 
dian ; if of full age, by attorney. 4 Co. 124. 
i. and see Bac. Abr. tit Ldots and Lunatics, 
0.2 Wms. Saund. 3 Ed. 333. (4.) 

' Say. Rep. 217. 


^ 2 II. Blae. 600. 

' 1 Wils. 39. 

f Steph.Pf.S2. Append. Chap. IV. § 1,2. 

* 2 Kd). 199. I LiL ft. 134. 137. 
h 1 Keb. S9. 

^ 3 Taunt 486. and see 1 Salk. 86. I 
Chit Rep. 142. 

^ 1 Chit Rep. 193. 

• 1 Durnf. & East, 62. 1 Chit. Rep. 194. 
“ I Salk. 88. 6 Mod. 16. S. C. 

"2 Inst. 878, Gilb. Exec. 92, 3. Run. 
Eject 2 Ed. 428. 2 Bos. & Pul, 337. (4). 

" 1 Barn. & Cres. 664. 
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cipal,. cannot extend to a scire facias against the bail* * * § , or to revive the 
judgment **, but there must be a new warrant of attorney; because this is 
a new cause, and different record. And, as a scire facias is a new action, 
it may be sued out by a new attorney, without leave of the court for chang¬ 
ing the attorney, or giving notice that the old attorney is changed ®. So, 
the defendant in the original action need not obtain a judge’s order to 
change his former attorney, upon bringing a writ of error And the 
plaintiff, in the Common Pleas, may sue out execution by a different attor¬ 
ney from the attorney in the cause, without obtaining an order of court 
fur changing the attorney 

When an attorney, having been retained to defend a cause, has under¬ 
taken to appear, the defendant is not allowed to countermand the appear¬ 
ance, after his retainer But, after appearance, he may change his at¬ 
torney by rule of court, or order of a judge, on payment of- what is due 
to him e. For this purpose, a summons should be taken out, and judge’s 
order obta'ued thereon ; a copy of which order should be served on the 
opposite atU.riK'y ; and it is nc/t necessary, on changing an attorney, to file 
a»new warrant Wlien an attorney is thus changed, the attorney newly 
coming in is bound to take notice at his peril, of the rules to which the 
former attorney was liable : And till an order is obtained, the opposite 
party and his attorney are justified in considering the former attorney as 
being still employed; and are not bound to take notice (ff any proceedings 
in the name of another attorney: niercfore, payment to the plaintiflF’s 
late attorney, changed without leave of the court, has been held to be 
good': and notice of justifying hail or a plea put in ", by a new attor¬ 
ney, without any order for changing the attorney in the cause, is irregular; 
and the plaintiff is not bound to accept such notice or pica. But the 
sheriff or hjs bail may put in and justify bail above, by their own attor¬ 
ney And where the defendant is a prisoner, notice of justification may 
lie given by a new attorney, without an «>rder for changing the attorney 
before employed p. So, where a plea had been put in by a new attorney, 
without any order for changing the attorney, it was holden by the court 
of Common Pleas, that the plaintiff waived the irregularity, by taking the 
plea out of the office, and keeping it i. And a party called upon to shew 
cause, may oppose the rule in person, after an order has been obtained 


* 1 Salk. 89. 9 Salk. 60& 9 Ld. Itaym. 
1852, 3. S. C. 

*> Cro. EUz. 177. 8 Ld. Kaym. 1048. 

* Say. Rep. 218. 

* 7 Bumf, (k East, 887. 
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( Ri. M. 1654. § 10. K. B. R. M. 1654. 

§ 1$. (X P, see 1 Chit. Rep. 193. jitnte, 
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» 1 jyi. P. R. 134.148. 8 Mod. 806. 18 
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•> Append. Chap. IV. § 6, 7, 

* 1 Taout. 44. 


* R. M. 1654. § 10. K. B. R. M. 1654. 
§ 13. C. P. 

• 1 Blac. Rep. 8. 

^ 2 Blac. Hep. 1828. Doug. 217. 6 
Taunt. 682. 2 Marsh. 257. S. C. 7 Taunt. 
48. 8 Marsh. 365, 6. S. C. 

" 6 East, 649. but see 18 Ves. 161. 195. 
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Rep. 829. S. C. 

P I Chit. Rep. 291. 

’ 2 Nevv Rei>. C. P. 609. 
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f»T changing the attorney, although a copy of it has not been served on the 
opposite party ®. If an attorney die, pending the suit, his warrant is de- Death of at- 
tcrmined*’; andbystat. 4 Hen. IV. c, 18. the justices shall make another 
in his place: In sucli case, it is necessary to give notice to the opposite 
party, of the appointment of a new attorney, before, any proceedings can 
be token by him ® j and if the party who employed him, having notice of 
his death, will not appoint another attorney, his adversary may proceed in 
the action 

At common law, the warrants of attorney might have been Jiled,'aa(L Filing, and cn- 
cntcrcd of record, at any time before judgment ®: but there are several * 

acts of parliament requiring it to be done sooner, under severe penalties. 

By the last of these acts it is provided, that “the attorney for the plaintiff 
“ shall file his warrant of attorney, with tlie proper officer, the same term 

he declares ; and the attorney for the defendant, the same term he ap- 
“ pears, under the penalties inflicted by former laws.” Upon this act of 
parliament the court of King’s Bench made a rule b, “ that the defendant’s 
“ attorney, at the time of his appearance, shall give the plaintiff’s attor- 
" ncy, the warrant of attorney for the defendant; and at the time of d%i 
“ livcring the copy of the declaration, or taking it out of the office, when 
“ filed, shall pay/our pence for the said warrant: which warrant of attor- 
“ ney the plaintiff's attorney shall file, with the officer appointed for filing 
“ it, at the same time he files, or ought to file, the warrant of attorney 
“ for the plaintiff: And if the defendant’s attorney refuse to pay the 
“ same, the plaintiff’s attorney may sign judgment.” Notwithstanding 
these regulations however, it has been determined, that the warrants of 
attorney may be filed, so as to support the proceedings, at any time pen¬ 
dente Ute, or before final judgment; though the attorney may be fined, 
for not filing them in due time And the plaintiff, in the King’s Bench, 
cannot now sign judgment, for the defendant’s refusing to pay/oar pence 
for the warrant of attorney, when a copy of the declaration is delivered 
to him ^ 

It was anciently the course of the King’s Bench, to enter the warrants In K. B. 
of attorney on a particular roll, kept for that purpose ; but this course 
was altered in the time of Wright, Ch. J. who caused them to be entered 
on the top of the issue rollas the practice is at this diiy. In the Com> In C. P. 
mon Pleas, they are still entered by the clerk of the warrants, on distinct 
rolls ’°®, which are filed in the bundle of common rolls in that court: And 
it is a rule, that “ the clerk of the treasury shall not sign or seal any re> 


“ 4 Taunt. 609. * 

» 1 Lil. P. R. 141. 

® 1 Taunt 348. 

1 Lit P. 11.187. Sly. P. R. IS. 8 Keb. 

875. 

41 £dw. III. 1.6. but sec 1 Wils. 39. 

* 18 Hen. VI. c. 9. 32 Hen. VIII. c. 30. 
§ 8, 3. 18 Eliz. c. 14. § S. 4 & 5 Ann. c. 
16. § S. 

* R. M. 5 Ann. 2 K. B. and see R. U. 8 
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Dyer, 180. 285. Cro. Jac. 877. March, 
121. 8 Mod. 77. 1 Str. 526. 2 Str. 807. 8 
Ld. Raym. 1583, 4. Fitzgib. 191. 1 Wils. 
39. 183. 

I 4 Durnf. & East S70. 

>= 1 Salk. 88. 

‘ U. Bid. R. E. 4 Jac. II. K. B. 
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Want of, or 
misprision in, 
when aided. 

Stamp duty on. 

Memorandum 
of warrant. 


No longer ne 
cessary. 


Agents. 


Uability to. 


Proecc^ngs by. 


Of THE iwostEcirnoM, &c. 

" caA of w* prim, unUss the saiiMJ be first ji%|ed m »t«jnped bjr the 
** clerk of the warnmts, or his deputy} im» dwUl thee^t^ter fet»ire any 
" phries capias^ in order to make an exigetu or pnbelamntion thereen> before 
" the same is so signed or stamped And no judgment whatever^ (except 
final judgments upon postecu and writs of inquiry> end miytrasm,) shali 
be signed by any of the protlionotaries^ unless the stamp of the derk of 
the warrants be first impressed on the paper, whereon such judgment is to 
be signed, whereby it may appear that warrants of attorney are duly filed*’. 
The iDOTU of a warrant of attorney is aided, after verdict, by the statutes 
of jeofails*’: and by the statute of 8 Hen. VI. c. 12. § 2. a misprision of 
the clerk in the warrant may be amended, in affirmance of the jadgment **. 

The warrant of attorney was formerly subject to a stamp duty **: And 
it was enacted, by the statute 25 Geo. III. c. 80. § 13. that ** no attorney 
“ should sue out any writ or pro<^ss, or commence, pro8eaite,pr defend any 
" action, unless he should have delivered to the ofiiccr, or his deputy, ap- 
** pointed to sign or issue the first process for the plaintiff, or to enter, file 

or recopl the hail or appearance for the defendant, a memorandum or 
^ minute of his warrant, duly stamped with a fwe shilling stamp: oon- 

taining the names of the parties, the court, and the attorney, and where 
« aprtecipe was required, (except for an original,) the nature and denomi> 
“ nation of the process, and the return of it ^; which memorandum or 
** minute the said officer or his deputy should receive, and forthwith enter 
** or file of record, and sign thereon the day of delivering it.” A similar 
memorandum or minute was required, by the same act, previous to entering 
up judgment on a cognovit actionem, or warrant of attorney e. But the 
stamp duty on warrants of attorney being repealed, by the statute 5 Geo. 
IV. c. 41. riie filing of a memorandum, or minute of the warrant, seems to 
be no longer necessary. 

Attomies residing in the country frequently employ agetUi in town, to 
prosecute and defend suits; on the other hand, attornies in town some¬ 
times employ agents in the country, to superintend the execution of writs, 
&C. And an attorney employing an agent to do business for his client, is 
primd facie liable to the agent for his bill, although the latter knew the 
business to be done for the client ; but to whom the credit was given, is 
a question for the jury *>. When country attornies are concerned as prin¬ 
cipals, declarations, pleas, and other proceedings should not be delivered 
and carried on in the country, but by the agents in town*; to whom all 


• R. II. S & 3 Jac. II. C. P. 

'* R. M. b Geo. 11. C. P. and see It. T. 
35 Heo. VI. § 4. R. H. 14 & 16 Car. II. 
reg. 8wC. P. 

« m Hm. Viri. c. so. § l. 18 Eliz. e. 
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' tloiig. 114. And see further, as to the 
wsnihr of aUorney, and when it sliall be cn- 
Com, Dig. tit. Juontey. B. 
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® S& Geoi itli c. 80. § 1. 44 Geo. HI. c. 


98. Sebed. A. 48 Geo. III. c. 149. Sched. 
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* Append. Cimp. IV. § S, 4. Post, Cha}i. 
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e Id. § 5. 

* 2 Barn. & CiBs. 11, 3 DowL & RyL 
195. S, C. 

* Imp. K. B. 10 Ed. 40. Imp. C. P. 7 
Ed. 38. 187. and sec Barnes, 311. Pr. Reg. 
124. 8. C. Cas. Pr. C. P. 94. fOl. 109. 
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the 

(Beitiiiti^ iitittiiej' cannot ngn judgihCat tUI'thM' tfnic be' In 

the ^h^a Bench, notice of tried Cr inq^ty^, w a comitemand oit ocm- 
tiittQiuiee of notice of ihqjoiry'^, moat he given in town; but a eountef^ 
mand of notice of trial may be given in the conntiy *•' Ih the Ctnnmon 
Heaa, it seems that notices of trial and countermands, and notices of exe¬ 
cuting tvritB of inquiry and countermands, may be given either to the at¬ 
torney in the country, or to the agent in town j but of those things whibh 
are to be done only in town, notice must be to the agent: and all 
notices where the party has a known attorney, must be given to that at¬ 
torney or his agent, and -not to the, party himself Payment to the at- Payment to at¬ 
torney is payment to the principals; but it il otherwise of payment to 
an agent> employed by the plaintiff's attorney **• And where the plaintiff’s Retainer by 
attorney was indebted to the plaintiff, in a greater sUm than the amount 
of the attorney's costs in the cause, the court of Common Pleas held, that 
the agent, to whom the plaintiflTs attordly was indebted on a general ac¬ 
count, in a sum greater than the amount of such costs, could not, as * 
against the plaintiff, retain out of the sum recovered by the latter, more 
than the charge for agency in that particular cause 


When the plaintiff is a pauper, and will swear that he is not worth fitx Pauper, what, 
pounds, after all his debts are paid, except his wearing apparel, and the 
subject matter of the action S he may be admitted to sue in forma pau~ su® infurmd 

. ,, , Iff,. tmuperis, and 

pern. But the defendant m a civil action is never allowed to defend it as when not. 
a pauperIt was formerly a rule that none could be admitted to sue 
in forma, puuperis, out of court; but now, if a plaintiff will make affi¬ 
davit ", that he is not worth five pounds, &c. he may^ upon petition^ to the 
chief justice, supported (in the King's Bench,) by counsel’s opinion ^ of 
his cause of action, be admitted out of court ^; which admission may be 

Pr. Reg. 8B0, 81. Barnes, 851. Cai. Pr. C. Prmdpal tjf Jgent, 182. (L) 

P.18S.S.C. ‘ > 1 Bing. SO. 7 Moores 849. Ac. And 

* 1 Durnf. & East, 711. S East, 569. see 6 Prices SOS. S DowL & RyL C. accord. 

^ In the Common Pleas, if an appearance 6 Oowl. & RyL 384. 

be entered in the name of an agent to the ^R.H.8&4 Jac. II. reg. 1. (a). K. B. 
defendant's attorney, judgment cannot be HuL Costs, 8 Ed. 888: but see 1 LiL P. R. 

signed, though the plea be delivered in the 6SS. where the sum is said to be ten pounds, 

name of the latter. S Bos. & Pul, 111., . ‘ Hul. C(|Sts, 8 Ed. 888, 9. Bam^ S88. 

® S East, 568. R. II. S & 4 Jac. IL reg. 1. K. B. 

® In^ K. B. 10 Ed. 415. and see Lee^s ® Append. Chap. IV. § 9. 

Prac. IKc. 8 Ed. 89,80. “ /d. § 8. 

* 8 Str. 1078. Cas. ternp. Hardw. 869. A ’ /d. § 10. 

C Imp. K. A 10 Ed. 46. ® A H. 8 & 4 .Rw. XL rrg. 1. (o). K. B. 

* Barnes, 806. . For the form of Judge’s order, for admitting 

® 1 BIac.Rep. 8. ' ' the plaintiff to sue ipform& jmm/wtm, see 

Doug. 688, 4. and see Pidey’i law of Append. Cb»p. IV. § 15. 


eitWtit tills! ieiitxai)[ienocBient.i>f the euit» ^ ®wl 

upon his hciti^ so admitted^ m attorney and i^mixsel shsU he ae^njtd him^ 
jmrsnant to, the statute 11 Hen. VII. c. 12.; and he shall be pe^itted 
to carry on the proceetUngs gratis^ without using stamps K *«r J»yiog 
to the officers of the court, unless he obtain ih Verdict for miwe tlian fve 
pounds, and then the officers shall be paid their cou>^ fees, and ffir passing 
thejrccord, &c. But the opinion of counsel, w a certificate under his 
hand, that he thinks the party has merits, is necessary, as well as an affi> 
davit that he is not worldi Jive pounds, before the court will permit a per¬ 
son to sue in'j^tttd pauperis^. It seems, that an action fin penalties is 
nOb within the statute 11 Hen. VII. c. 12^: And if it appear that the, 
plaintiff has no meritorious cause of action, the court will discharge an 
order, authorizing him to sue i» forma pauperis^; though a judge's order 
for that purpose must be made a rule of court, before the epurt will enter¬ 
tain a motion to discharge it‘‘. 

Costs, &c. A is not liable to pay costs to the defendant, if he be non¬ 

suited, O'- have a verdict against ffilm; for, by the statute 23 Hen. VIII. 
c. 15.®, which gives costs to the defendant upon a nonsuit or verdict, it is 
provided that " every poor person, being plaintiff in any action of debt, &c. 

who, at the commencement of his suit, shall be admitted, by the dis- 
" cretion of the judge or judges where the option is pursued, to have his 
" process and counsel of charity, without paying money or fee for the 
same, shall not be compelled to pay any costs by virtue of that statute, 
" but shall suffer other punishment, as by the discretion of the justices 
before whom the suit shall depend, s h all be thought reasonable.” It 
has been said, that if a pauper be nonsuited, he shall pay costs, or he 
whipped^; but this punishment does not appear to have been ever in¬ 
flicted s. If the pauper give notice of trial, and do not proceed, or be 
otherwise guilty of improper conduct, the court will order him to be dis¬ 
paupered but untU this be done, they will not make any rule about 
costs ^ And unless the pauper’s conduct appear to have been vexatious, 
the court will not stay the proceedings in a second action, imtil the costs 
are paid of a nonsuit in a prior one, for the same cause ^; nor, if idie pau¬ 
per should succeed in the second action, will they deduct the c(»ts of the 
first, out of those recovered in the second’. In a second ejectment by a 

• Say. Costs, 90. 3 Wils. 24. and see “ 2 Lil Pr. 633. 2 Salk. 606. 1 Str. 420. 
Com. Dig. tit. Fonad PoMjierts. M'CIel. 2 Str. 933.1122,.<g Wila.24. 1 Bos.& Pul. 
& Y. 4S82. < 40 . 6 East, 605. 2 Smith H. 676. S. C. 

»■ Stat 5 W. & M. c. 21. § 14, &c. and « 2 Str. 878. 983. 8. Wils. 24. 1 Bos. & 
see the statu|^ 44 Geo. HI. c. 98. § 19. PnL 40. 6 East, 606. 2 Smith R.676. S. C. 
48 Geo. HI. c. 149. Sched. Part IL § V. but see Cas. Pr. C. P. 47. Pr. Keg. 406. S. 
6^, Geo. HI. c. 184. Sclted, Part IL $ V. C. 1 Str. 420. semb, contra. 

(^iaev.Ma!/o,il9b Geo.Ul.K,B. * 2 Str.STS. 1121. SWiIs.24. ffuttonv. 
Ymiwge & Jerr. 10. Coftoy*, E, 35 Geo. HI. K. B. but see 2 

8* Durnf. & East, 611. 

f 'l 2 SaSc. 606. 7 Mod. 114. > 2 Str. 691. 



Yefosed to ift' ^ stalyiflg th« l^ooeiodings, until 
the'c<|ft^ wei% paid of a prior ejectment for the same cause*', but it was 
admitted, that he would not in such second action be allowed to sue in 
fotm& ^avf>eiis\ And where an order was made pendente Hie, admitting 
the plaintiff to prosecute hii$ action informd pauperis, and an application 
by the defendant for security for, and taxation of the costs previously in¬ 
curred, was not made dll nearly iwo years afterwards; the court of Ex¬ 
chequer refused the application, and allowed a retrospective operation to 
the order If a pauper be admitted to defend a suit in Chancery, in 
formd pauperis, his solicitor can only recover of him mon^ actually paid 
out of pocket, for the defence of the suit®. And though a pauper be not 
liable to pay costs, yet he is entitled to receive them from his adversary 


An infant, or person under the age bf twenty one years, not being ca¬ 
pable of appointing an attorney, must sue by his prochem amp or guar¬ 
dian’^, unless where he sues as co-executoY with others, in which case it is 
holden, that the executors of full age may appoint an attorney for them¬ 
selves and the in&nt, asj^they make tc^ether but one representative*'. 
And hence, he cannot be an informer upon a penal statute for, by the 
18 Eliz. c. 5. § 1. " every informer upon a penal statute must exhibit his 
** suit in proper person, and pursue the same only by himself or his attor- 
“ ney.” An infuit defendant must in all cases appear and defend by 
guardian, even where he is sued as co-executor with others**: And com¬ 
mon bail cannot be fled for him under the statute, though he be sued 
jointly with other defendants h If he appear by attorrup, it is error **; 
though if an infant appear by attorney, it is cured by the statutes 

of jeofails*. It also seems, that in an action against baron and feme, the 
feme being under age, slie ought to appear by guardian”*. 

To constitute aprocliein amp or guardian, the person intended, who is 
usually some near relation, should come with the infant, before a judge at 
his chambers; or else a petition'^ should be presented to the judge, on be- 


* GoodtUle V. Moffo, H. 89 Geo. III. K. 
B. end ice 8 Str. 1181. 

Y.882. 

® 1 Car. & P. 6S3. 

<> 1 Bos. & PuL Sg. 

*€ 0 . Lit. 1S& b. S Inst. 861.390. F. K. 
B. 87. 8 Wms. Saund. 6 Ed. 117./. (1). 

* 8 Wms. Ssund. 6 Ed. 818, IS. (6). But 
see Com. Dig, tit. Pleader, 8 C. L where it is 
said, that if soTOn! sue jointly, and some are 
within age, and some of full age, and all ap¬ 
pear ly attorney, it is no error; for those 
of full age may make an attorn^ for alL 


The authorities cited, however, do not sup* 
port this doctrine. 

® Say. Bep. 61. 

” 2 Stn 784.. 

‘ SUgJiS. Minster ^ others, T. 88 Geo. 
III. K. B. 

k 8 Co. 58. b. 9 Co. 80. b. 8 Wms. 
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8 Wiis. 50. 

• 21 Jac. I. c. 13. 4 fo 6 Ann. c. 16. 

” 1 D’Anv. Abr. 608. 
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Infant must sue 
hy prockein amy, 
or guardian. 


Defend l>y guar¬ 
dian. 


Mode of ap¬ 
pointing/»«)- 
chein amy, or 
guardian. 



I# o*t iKf *Kmi 

i«if ofithe infeiit, statiag the naturfe of the aictiotii sail, if for the defewi-*- 
aat, tihat Be is advised and Believes he has a good defence tberetd; and 
prajiugy in respect of hk infoncj^ that the person intended may Be i^gned 
him, as hisprocAcia am/or guardian, to prosecute or defend t|te action. 

^ ^Tiis petition should be accompanied with a4 agrtement *, signifying the 
assent of the intended prochein amy or guardian'; ai^ an affidavit^ made 
by some third person, that the petition and agreehtent were duly signed. 
On being applied to in either of these ways, the judge will grant his 
upon which a rule or order should be drawn up, with the clerk of the 
rules, in the l^lg’s Bench, for the admission of the prochein amy or guar¬ 
dian‘i. In the Common Pleas, the order for the admission is made by the 
judge, and entered by the prothonotaries on their remembrance roll: which 
admission is either special, % prosecute or defend a particular action, or 
general, to prosecute or defend all actions whatsoever*; though it is said, 
that, by the practice of the King’s Bench, a special admission of a guar~ 
dian, to ippear iu one cause, will serve for dthers^. The infant’s fether 
is usually appointed his prochein amy: but where the fother, being a ne¬ 
cessary witness for the infont, cannot be appointed, the court of King's 
Bench, on motion, will appoint some other person, with the father’s con¬ 
sent 

Riilr, or order. The rule or order for the admission of a prochein amy, should he ob- 
for admittion of. before declaration, and a copy thereof annexed to it; or the defend¬ 

ant is not compellable to plead*': and the attorney for the plaintiff, if re¬ 
quired, must give notice to the defendant's attorney, of the place of abode 
of tAia prochein amyK In like manner, the rule or order for the admis¬ 
sion of a guardian should be obtained before plea, and a copy of it annexed 
thereto; for if an infont defendant appear by attorney, though it be in 
consequence of common process, with a i^ce requiring him to appear in 
that manner, the plaintiff may obtain an order for striking out the appear¬ 
ance, and that the defendant appear by guardian within a certain time, 
being usually/oar or six days; or, in default thereof, that the plaintiff 
may be at liberty to name a guardian, to appear and defend fur him*^: 
And a similar order may be obtained, where the defendant neglects to 
Rfltry ofehang- appear at all*. If a prochein amy or guardian be changed, pending an 
action, the^t ought to be stated by an entry on the record"*. 

Security for, or An infant plaintiff canne^ be compelled to give security for costs, on 
by infant, ground of the insolvency of his prochein amy'^: anl‘ the latter alone is 
» liable to the payment of costs"; and if he refuse to pay them on demand. 


• Append. £%tp. IV. § 13. 

Id, § 14.. 

• Jd, § 16. 

• ) Str. 304. Append. Chap IV. § 19. 
a Str. 805. 

. d I £|^L & ByL 13. 
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Barnes, 413. 418. 7 Taunt. 483. 1 
Moore, 250. S. C. and see 2 Chit. Re;*. 22. 
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« 2 Str. 1076. 2 Wife. 60. 

“ 4 Taunt. 765. 

“ 1 Marsh. 4. and see 2 Qiit. Rep. 859. 

* Cro. £liz. 38. 1 Str. 548. 2 Str. 708. 
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he «»y be proeceded against by attachoient *. wheie att in&nt pldn- 

titf was taken in execatioii for costs, the oourt refbsed to discharge him 
on: motion’*. And it has been adjudged, that costs arc payable by an in- 
&ut dtfendmt'^. 

■ 

And the;nvc/ie(n amy is /imwjSicfe liable to 128. Pr. Reg. 102. S. C. 

the plaintilTs attonicy for Mm costs, as well 2 Str. 1217. 13 East, 6. and see Barnes, 

as to the defendant. 2 Esp. Rep. 473. 183. 1 Bos. & Pul. 480. 

• Cas. Pr. C. P. 32. Wilks, 190. Barnes, Dyer, 104. 1 Bulst. 189, 2 Str. I2!l7. 
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Of the Original Writ ; and Process thereon, premous to 
the Capiah in the King’s Bench and Common Pleas. 


Oiiginnl writ, 
what, an«1 when 
it li««, in K. B. 


When neces¬ 
sary. 


Benefit of pro* 
ceeding by. 


An original writ is a mandatory letter from the king in Chancery, 
sealed with his great seal*; and, in the King’s Bench, may be tl»e.means 
of commencing all personal actions, against every person not beingim at* 
tomey or officer of the court, or a prisoner in the actual custody of the 
marishtil. Formerly indeed, it was not usual to j^rocced in the King’s 
Beiich, f»y original writ, in debt, detinue, or other action of a mere civil 
nature **: but the modern practice is different ®; and, in Lord Monoid’s 
time, where the defendant pleaded to the jurisdiction, in an action of debt 
commenced by original writ, the court gave judgment on demurrer for the 
plaintiff; and declared, that if such a plea should come before them again, 
they would inquire by whom it was signed On the other hand, an 
original writ seems to have been formerly the only way of proceeding 
against peers, and me^nhers of the house of commons ®; as it is still, against 
the former and also against corporations, or hundredors 8, on the statute 
7 & 8 Geo. IV. c. 31; or where, by reason of the defendant's being 
abroad, or keeping out of the way, he cannot be arrested or served witk 
process. 

Another benefit attending this mode of proceeding in the King’s Bench 
is, that after judgment in an action by original, a writ of error will not lie 
in the Exchequer chamber, where it is often brought for the mere purpose 
of delay, but only in Parliament The reason is, that at common law, 
no writ of error lay, except in Parliament, from the judgment of this 
court; and the statute‘ which gave a writ of error in the Exchequer 
chamber, only extends to such actions as are^rst commenced in the King's 
Bench; therefore, though a writ of error will lie in the Exchequer cham« 
her, on a judgment by 6^A^%h^ch originates in the Bench, yet it 

is otherwise where the judgment is upon an original writ, which issues 
out of Chancery, where the action in that case is first commenced K 


?.E1nch, L. SS7. 3 Blac. Com. S7S. 
Steph. JPt, 5. 

4 Inst 76. Trye, SS. 77. and see Lord 
Tr«stise, in 1 Harg. Xaw trart^^O. 
S6B. 384. 2 Bitu:. Bep. 850. S Blac. Com. 
48. 

, * Cas. Hardw. 317. 

See eliaa the statute 13 Car. II. stid. 2. 
ci wiwiih speaks of setioag of thk, 


&c. depending by oHgirUil writ in the King’s 
Bench, as well aa in the Common Fkiafc 

* Tiy^ 0. IS. Lai. Ent. 81. 2 H. Blac. 
267. 299. 

f 3 Mavle & Sd. 88. 

* Trye, 11. Barnes, 415. 

* 1 Sid. 424. Trye, 6. 2 H. Blac. 304. 

> 27 Eliz, c. 8. 

¥ Run. Eject. 205, 6. Gilb. K. B. 319. 
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Biit> in <»^r to save the great and 'lumeceKary ex^oe of.lmng forth 
special writs in small and trifling suits, it was enacted by the statute 5 
Oe» II. c. 27 . § 5. that “no special writ or process should be issued out 
" of any superior court, where the cause of action should not amount to the 
sum of ten pounds or upwards And, by the statute 7 & 8 Geo. IV. 
e. 71 " where the cause of action in any court shall not amount to the 

sum of twenty ptmnds, exclusive of any costs, charges and expenccs, 
that may have been incurred, recovered or become chargeable, in or 
about the suing for or recovering the same, or any part thereof, no 
“ special writ or writs, nor any process specially thcrei# expressing the 
** cause or causes of action, shall be sued forth or issued from any 
“ court, in order to compel any person or persons to appear thereon in 
“ sucl^ court; and all proceedings and judgments that shall be lind on 
“ any such writ or process, shall be, and are thereby declared to l>e void 
“ and of no effect: ” But a bailable writ is not necessarily a special writ, 
within the meaning of the above statutes'^. It is also a rule of the court 
of King's Bench *^, that “ in all actions in which the plaintiff shall pro¬ 
ceed against the defendant by special original writ, and shall recover less 
than the sum of Jifiy pounds, he shall not, on taxing costs, be allowed any 
more or other costs, than he would have been entitled to, in case he had 
proceeded by bill; except in such actions, in which he could not proceed 
by bill, or in which any defendant shall be actually outlawed." But the 
costs of a special original were allowed, in an ^ction brought on a bond, 
the penalty of which was more than ^fty jwunds, though the sum found 
due was only twenty pounds *. 

Original writs are calculated for the cotttmenccmcnl or remotml of 
actions^. And they are either de cursu, or 7nagistralias; the former 
were framed in the king's court, before the division of it by magna charta^, 
and arc to be found in the register of original writs'; the latter were 
mode out by the masters in chancery, pursuant to the statute of Westm. 
2. (13 Edw I.) c. 24. by which it is enacted, that “ whenever it sliall hap- 
pen in Chancery, that in one cose a writ is found, and not in a similar 
“ case, &lling under the same law, and requiring the like remedy, the 
clci'ks of the Chancery shall agree in making a writ, or refer the plain- 
** tiffs to the next parliament." Of the register of original writs, upon 
which PitJsherbert's naiura brevium is a compent, it has been said S that 
every man who is^ijurcd will be sure to find in it a method of relief, ex¬ 
actly adapted to his own case, described in the compass of a few lines, 
and yet without the omission of any material circumstance. So that the 
wise and equitable provision of the statute Westm. 2. for framing new 
writs when wanted, is almost rendered useless by the very great perfection 
• 3 Bur. 1484. * Gilb. K. B. 818. 1 Inst. 54. h. 73. h. 

^ § 1. and see stat. 61 Geo. III. c. 184. § 8 fbst. 407. 670. 7 Co. 4. a. 8 Co. 48, 9. 

1. continued by 57 Geo. III. c. 101. “ Chap. 11. 

^ 1 Bam, & Aid. 393. » 1 Inst- 16. b. 54. b. 73. b. Gdb. C. B- 

<• E. M. 83 Geo. Ill, K. B. 4, 5. 3 Blac. Com. 183. 


“ 8 Chit Rep. 148. k 3 B)a«. Com. 183, 4. 

' Trye, 1. 18. 93. 
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Special writs, 
when not to be 
sued out 




Costs, when al¬ 
lowed on. 


For conimeiice- 
inent, or remo¬ 
val of actioub. 

De eurm, or 
7nagistr(Uia. 


Register of. 






’ And wd®ed, «ayt^ '**^<1 

ktto#4ot'^hetherit ia a gteatw credit to'«i^ lft^> to hme w»di a proi 
vitioh contained in t&en, or not to have ocoasioBi e* at least vtey rarely, to 


use it." 

Ptaieqte, and a In actions of account, covenant, debt, fl»wa%, and detinue, the original 
tefecert seat- jg called a prccdpc^; by which the defendant has sit option given 
him, either to do what he is required, or shew cause to the contrary: but 
in assumpsit, and actions for wrongs, it is called a pone, or si te feceek sc^ 
curum^; by w^hdi the' defendant is peremptorily required to shew cause 
Fonn o£ in the first ins|tn,ce. In point of form, the original writ is special or 
general, nominatum vel innominatum^: The former contains the time, 
place, and other circumstances of the demand, very particularly; the lat¬ 
ter, only a general complaint, without expressing the particulars, as the 
writ of trespass quare clausum fregit, &c. , 

In C. P. spedal. In the Common Ple^, we have seen ®, an original writ is either a spe- 

or common. orijiinal. adapted to the nature of the action, or a common original in 

trespfm quan clausum fregit^; and there is a rule in that court 6, that 
“ no attorney shall deliver or receive any declaration, without an original, 
proper to the cause of action, being first sued forth to warrant the same: '* 
which rule is now disused. A special original however is, in that court, 
seldom issued in the first instance, except in cases where it is absolutely 
necessary, as in proceeding against peers, corporations, and hundredors, 
who are not subject to apapias; but the usual mode of commencing ac¬ 
tions in this court, is by issuing out a writ of capias quare clausum fregit, 
which is founded on a supposed original, and answers to the bill of Mid¬ 
dlesex or latitat in the King’s Bench •*. Before the statute 19 Hen. VIL 
c. 9. a practice had been introduced, of commencing an action in the 
Common Pleas, by bringing an original writ of trespass quare clausum 
fregit, for breaking the plaintiff's close, »i orOTw; which, by the old 
common law, subjected the defendant’s person to be arrested by writ of 
cajina.v ,* and then afterwards, by connivance of the court, the plaintiff 
might proceed to prosecute for any other less forcible injury *. This 
practice appears to have been formerly discountenanced by the court j 
but was afterwards revived, and may still in strictness be resorted to, 
in ckscs where the defendant keeps out of the way, so that he cannot be 
¥ arrested upon, or served with, process against his person. 

when, The original writ ‘ is issued by the cursitor, who is so called from the 
sad bow inued. cursti; and where no capias lies, as against peers or members of 

the house of commons, or against corporations, or hundredors on the sta- 


* S Blac. CoiS. 184. and see 1 Madd. 
Chv)' ^ CbanceUor’s common 
bjia. aitthonfy, in ordeting original writs to 
be oat fay the cursitors. 

< !» Append. Chap. V-§ S. 4. 

. ® /d, § Ij). and see Finch, jL. Sfb7. 

Gift. C. P.a. 


* Append. Chap. V. § 18. 

" E. M. 80 Car. II. C. P. and see K. T. 
1649. C. P. 

* Ante, 91. 

‘ 3 Blac. Com. 881. 
e R. H. 2 Cbr. L § 1. C. P. 

> Append. Chap. V. § 18. 
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ttitc fSiM €14*. IV. c. 31. it is necesswilf tliie Hm proc*i&g h the daose. 

Aad .whei« 4 mpm lies, btit the defen^nt disconds or keeps out of 
the tmj, BO that he cannot be arrested of serred with process against hia 
perion, it is usual to sue out an original writ, in order to proceed to oid- 
lawry^ But in all other cases, the practice is for the plaintiff's attorney 
to make out a prmcipe • for an original writ, and deliver it to the ^Mcr, 
who thereupon issues the capias in the first instance, keeping the prcecipe 
ns instructions for the original, which is not in fact issued, unless it be.* 
come necessary, in consequence of a writ of error after a judgment by de¬ 
fault There being no cursitor for, an original writ Cannot be issued In county pala> 
into a county palatine; but when the cause of action, being .of a transitory 
nature, arises therein, an original writ may be issued into another county; 
and the defendant, if he reside in a county palatine, may be brought into 
court bn a iestalum capias ; and if he afterwards move to change the ve¬ 
nue into the county palatine, the court will make him undertalce not to 
assign for error the want of an original It is also a rule, in the Com¬ 
mon Pleas, that when a judge’s order is granted for time to plead, in an 
action laid in a county palatine, the defendant shall be bound not to assign 
the want of an original as error On suing out the original writ or ca- Fine on. 
pias, where the plaintiff's demand esux/odsforty pounds, a^ne is payable 
to the king, by way of composition for the liberty of suing in his court ^; 
which fine is estimated according to the amount of the demand, being six 
shillings and eight pence for every hundred marks, or ten shillings for 
every hundred pounds The original writ should be directed to the Direction of. 
sheriff, or sheriffs, of the county where the action is-brought, and intended 
to be tried ; and it should be tested or witnessed in the king’s name, at 
Westminster, or wherever else the Chancery is holden «; and as that court 
is supposed to be always open, it may be tested in vacation, as well as 
in term-time ^: but a private s^l is frequently necessary for passing it in 
vacation. 

The term are those times or seasons of the year, which arc set apart &r Terms, 
the dispatch of business, in the superior courts of common law. The his- Historj' of. 
tory of these terms is given by Sir Henry Spelman *, who has clearly and 
learnedly shewn, that they were gradually formed from the canonical con¬ 
stitutions of the church; being indeed no other than those leisure seasons 
of the year, which were not occupied by the great festivals or fitsts, or 
which were not liable to the general avocations of rural business. Inhere What. 


® Append. Chap. V. § 1. S. 9. 11. 

’’ And see further, as to ihaprtecipetot an 
original writ, 1 Chit. PI, 4 Ed. 2S0. Steph. 
PI. 26, 7. 

* 1 SeL Pr. 2 Ed. 261. Mandm v. Bell, 

H. 28 Geo. III. a P. Imp. C P. 7 Ed. 
218. 1 Taunt. 120. 13 Price, 62. < 

*' 7 Moore, 311, 12. 

* Gilb. C. P. 7. 

f Trye* 68, 9. R. H. 6 W. & M. K. B. 
Append. Chap, V. § 13. A fee of &. Sd. is 


also payable to the king, on every writ of 
recordari, pone, accedes ad curiam, (except of 
cattle and chattds,) attaint, conspiracy, false 
judgment, and dedimus polestatem. Same 
rule^ (a). 

* Finch, L. 237. 3 Blac. Com. 274. 

» Trye, 69, 60. Stj^ Rep. 402. 3 Kcb. 
214. And see further, as to the teste of ori¬ 
ginal writs, IMadd. Chan. 16. 

> Jm, sing, 1. § 9. and see 3 Blau 

Coro. 276. , 




Issuable. 


Return days in. 




lat tlffi jdsrj whidi aw fiSMj* 

dftji pTeiiediii^ thefe isnOBieiicwneBt} thft tewtts d£ Sais^ Wtlat^ vf EoSi^i 
ai Hie Holy Trinity, and of Saint MiekaeL UUmy term b^ns cm the 
octave of Saint Hilary, or the eighth day tnidiisive after feast day 
that saint, which felling on the I3th of Jan^Miy, the octave therefore, er 
first day of Hilary term is the ^h of Jaimary; and it ends on the 12tll 
of February following, unless it happen on a Sunday, and then on the 13th 
February Easter term begins in fifteen days of Easter, being the 
Sunday fortnight after that festival; and ends on Monday before Whit> 
Sunday. Trinity term, which was abridged by the statute 32 Hen. VIII. 
c. 21. begins on the morrow of the Holy Trinity, being the Monday next 
after Trinity Sunday; and ends on the Wednesday three weeks after, 
unless it happen on the 24th of June, and then on the day following. 
Michaebnas term, which was abridged by the statute 16<CaT. I. C.6., and 
still further by the 24 Geo. II. c. 48., begins (five weeks after Mkhaelma* 
day,) on the morrow of All Souls, being the 3d of November, and ends on 
the ^Ith of November following, if not a Sunday, otlierwise on the 29th. 
Of these terms it may be observed, that Michaelmas and Hilary are Jtxed 
terms, and invariably begin on the same day of the year; but Easter and 
Trinity terms mre moveable, their commencement being regulated by the 
feast of Easter; After Hilary and Trinity terms, the judges go their ctn. 
cuits, for the trial of canses wherein issues have been previously joined; 
and hence they are called issuable terms. 

In each of these terms, there are stated days, called general or common 
return days; of these there are Jirnr in each term, except Easter, which 
has five. In Hilary term, the general or common return days are, in ei^ 
days of Saint Hilary, in fifteen days of Saint Hilary, on the mwrow of 
the Purification, and in eight days of the Purification. In Easter term, 
they are in fifteen days of Easter, in three weeks after Easter, in one 
month after Easter, in five weeks from Easter day, and on the morrow of 
the Ascension. In Trinity term, they are on the morrow of the Htdy 
Trinity, in eight days of the Holy Trinity, in fifteen dap of the Holy 
Trinity, and in three weeks after the Holy Trinity. And in Michaelmas 
term, they are on the morrow of All Souls, on the morrow of St. Martin, 
in eight days of St. Martin, and in fifteen days of St. Martin •*. Some of 
these return days happen on a Sunday; and anciently, when writs were 
fermed, courts of justice did actually sit on that day; but that practice 
having been long disused, it is now holden, that an appearance cannot be 
mitered, nor any judicial act done, or supposed to be done, by the court, 
till the Monday 


* In BikayXem, Uie first day of Ml tenn 
ll tlie SSd of Jmmrjf, if not Sunday ; and 
if tlie next day after; tuid this tenn 

begia* feat day eight wodcs, on which 
JdkhaebiUm terra ended, and ends fourteen 
Hy»elmt terra li^an. Man. 


Excheq. Append, ii. 

’’ For a Table of the Terms and ROurm, 
see Append. Chap. V. § 8S. 

® Regist. 19. W. Jon. 166. 8 Salk. 627. 
6 Mod. 860. .1 Bar. 1596. 1 Blac. Rep. 
496.686.S.CC 
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Qn oae;of c^hear of these fat pim dey% ell of%iiigl wiiite. agd precm Original writs 
theveops iBiist be mode returnable; in the King's B(^b, ubmn^et &e, ^ 

or wheresoever the king diall then be»ia M^glaad\ or, in the Conunon 
Pleos, before the king's justices at Wes^mmster. The, first general return Essoin day. 
day of the term is usually called the essmn day of that term; and for¬ 
merly, when essoins were allowed in personal actions, if the defendant did 
not appear, or cast an essoin on that day, the plaintiff, on the next day, 
might have entered an exception, and obtained an order that his essoin 
should not be received *> j and from this exception, so taken and entered. Day of exeei>- 
the second day after the return of the writ was called the day qf exception. 

The third day, the sheriff returned his writs into court, which were deH- Day of reionui 
vered to the castor bremum, and thence this day was called the day of 
reiorna brevium; and then it was that the court was seised of the cause, 
by possession of the writ* The fourth day was called the appearance day. Appearance ilny. 
or dies amoris ®, which was the day given, ex gratia curia:, for the defend¬ 
ant’s appearance: and this, which is denominated the quarto die post, is 
now the first day in full term, on which the court sits for the dispatcli of 
business, except in Trinity term, when the court, by act of parliament, 
does not sit till the fflh day. The first and last days of every term are 
days of appearance. 

The original writ should always be tested after the cause of action of original 
accrued **; except in the court of Common Pleas at Lancaster, where, by 
stat. 39 & 40 Geo. III. c. 105. the parties are allowed to declare upon, piens at Lan- 
plcad, and give evidence of any catise of action, or any matter or thing in 
bar or preclusion of any personal suit or action, or any other matters or 
things, provided the same shall have accrued or happened prior to the day 
d the actual signing and issuing of the writ of capms ad respondendum, or 
other process first actually issued forth in such suit or action ; notwith¬ 
standing the sune shall not have accrued prior to the teste and return of 
the original writ, whereupon sudh suit or action shall either really or by 
fiction of law be grounded. And there must, in general, be fjieen days Number of days 
at le^t between the teste and return of the original writ®; the law requir- J^tur^”**^*** 
ing that distance of time between the service and retain: though if there 
be less, it will be aided by the defendant's appearing, and pleading in 
chief': and, by the statute 24 Geo. II. c.48. § 6., ''all writs and process, 
having day from the quarto dte post of the morrow of the Ascension, to the. 
morrow of the holy Trinity, shall be good and effectual in law, notwith¬ 
standing there be notjfleen days between the teste and return of the said 
writs In proceeding to outlawry, if the instructions be carried to the Inproceedii® to 
cursitor within the first week of a term*', or even after that time, and the 
cause of action arose early enough, he will, for the sake of expedition, make 
the original returnable on the first or any other return of the preceding 

* Trye, 8, and see 1 Chit. Rep. 823. ' 2 lust. 667. Booth on real actions, 6. 

•' GUb. C, P. 18. Gilb. C. P. 8. S Blac. Com. 276. 

* Co. Lit. 185. 0 . «■ 1 Salk. 63. 1 Ld. Raym. 671. S. C. 

•* 2 Bur. 967. and see 2 lien. Chan. Cas. ® And see stat 16 Car. I. c. 6. § 7. 

24. as to ante-dating original writj. ^ Tiyc, 60. and see Barnes, 328. 






Wanted, when 
aided* 


When sued out 
«f course. 


On pctUioii to 
master of rolls. 


twwf -itewise, it iiiwaaily ma^ retimJaWe the afext 

term j or* as it does not affect the liberty of the deMbnt, it may be made 
returnable at the distance of two or three terms ■. 

The »««/ of an original writ is aided, after verdict, by the 18 Eli*. & 
14. but not after judgment by default, or confession >»; or upon dmnurrer, 
or nul Hel record. And it has been holden, that an original writ whieh is 
fend in substance, or a good one which warrants not the declaration, is not 
aided by this statute Where the original however differs ftom the de¬ 
claration, and is not between the same parties'^, in the same county^, of 
the same term or for the same cause of action*, the court, on a writ of 
error, will primd Jade intend that it is not the original upon whidi' the 
action was brought; and where it is certified to be the same, If the defend¬ 
ant in error come in upon the sdre facias ad audtendum errores, and 
alledge for diminution that it was not the ori^nal upon which he declared, 
the court will grant a mw certiorari j and if, upon such writ, there ai^iear 
to Im: I good original, the plaintiff in error will not be suffered to make any 
alJogar.v'u to the contrary 

When all the proceedings arc of the same term, an original writ of that 
term will warrant them ‘; and the cursitor will make it out, as a matter of 
course, at any time before the essoin day of the ensuing term. But an 
original ^vrit of the term wherein final judgment is given, will not Warrant 
the judgment, if it appear upon record, that there have been proceedings 
of a preceding term And it is a rule in Chancery, that no cursitor shall 
make original writs of any return past, unless he receive instructions within 
the term wherein they are to be returnable, or at furthest on or before the 
essoin day of the next succeeding term, without warrant from the lord 
chancellor, or master of the rolls 

If the defendant therefore bring a writ of error, after judgment by de¬ 
fault, &c. it is usual for the plaintiff to present a pelitkm to the master of 
the rolls, setting forth the proceedings in the action, and the bringing of 
the writ of error, and that tlic petitioner hath not sued out an original writ 
to warrant the judgment, which he is advised is necessary; and that the 
time for applying for the same in ordinary coturse being expired, the cur¬ 
sitor cannot make it out, without an order for that purpose On this 
petition, the master of the rolls will grant hin fat ” ; upon which an order" 


. “ Dyer, 17S. 

Stau 4 Ann. c. 16, § 2. 

'■ 6 Co. 37. b. Cro. EUz. 722. Yelv. 108. 
Cro. Jac. 185. Cro. Car. 283. 1 Lev. 6!). 
1 Sid. 84, 2 Ld. llaym. 1309.; but see the 
stat S Geo, I. c. 13. by which any defect or 
fault, either in fetna or substance, in tlie ori- 
gkwl vrrk» or any variance therclrom, is aided 
mrdief. 

# ^Uta, 304. Hob. SSI. 
emt Jac. fi54, 6. 675. Palm. 488. S 
liol. Hep. but sec Cro, Jae. 470. 
'contn»."i 


< Cro, Car. 272. 337. 3 Mod. ISG. 

« 10 Mod. 318. llMud. SH3. 
n Cro. Jac. 597. Palm. 488. 11 Mod. 
383. and see Run. Fject. 3 Ed. 148,3. 

‘ 1 Keb. ,327. 
a 1 Wils. 181. 

‘ Lord Garenebm’s Orders in Chancery. 
Law and Prac. of Error, 29, 30. and 
see 1 r. Wms. 411, 12, 13. 3 P. Wms. 
314. Aj^nd. Chap. V, § ,3,3. 

" Append. Chap, V. § 84. 

“ id. § 35. 



to the pmyer of thati^ etfrsitor «f 

the coutitjr where the venue as laid, do issue out aia raiginal writ, with a 
proper return,* and that the petitioner pay the plaintiff in error his costs, 
if he do not proceed further, after having had notice of the order. 

An (niginol writ was not amendable at common law, in the case of a Amendment of. 
common person*. But it may be amended, by the statute 8 Hen. VI. Ci 
12 . for the misprision of the clerk, in not following his instructions, or on 
account of his nescience, or want of skill, in matters of form, though not 
in substance When the cursitor cn* his clerk has been guilty of a 
take, in making -out the original variant from the prcecipe, which is the 
warrant for the original, the practice of the office is to set it right as a 
matter of course, and re-seal the writ‘=: Or the amendment may be made 
on motion, or by petition to the master of the rolls'*; and it scorns that 
before the return of the writ, the motion should be made in Chancery ^ 
but afterwards, in the court where the writ is returnable*'. 


The first process, or proceeding upon the original writ, in actions of Process on. 
account, covenant, debt, annuity, and detinue, is a summons^, or warning Summons, 
to appear according to the exigency of the writ; which is made out by 
the plaintiff's attorney for the sheriff, and delivered by one of his officers 
to the defendant, or left at the usual place of his abode. 

The defendant being summoned, was formerly allowed to cast an essoin^. Essoin, 
or send an excuse by his servant for not appcairing ; and that being done, 
it was the plaintiff's duty to adjourn it to some day, appointed by the 
court, in the next term*; if be did not, he was liable to be non-prossed. 

But no essoin was ever allowed in personal actions, on the return of a ca~ 
pias *‘; nor even on a summons, where the defendant was seen in court, or 
appeared by attorney*: and as a corporation aggregate could not appear 
in any other manner, they were not entitled to au essoin At this day, 
the defendant being in general at liberty to appear by attorney, no essoin 
is allowed in any personal action whatsoever, even when a peer or member 
of parliament is defendant”. When an essoin is cast, and neither 
quashed nor adjourned to a particular day, the plaintiff, in the King's 
Bench, may declare the first day of the next term, and the defendant is 
not entitled to an imparlance 

* S Co. 1S6. b. 1 Salk, 49. 1 Ld. Raym. * Cro. Eliz. S67. Gilb. C. P. 13. 

564. S.C. kgStr. 1194. 

* 8 Co. 169. Gilb. C. P. 117. Barnes, 9, ' S Wils. 166. 


10. 16. 

* S Atk. 699. 

“ 8 Wils. S96. 6 Dumf. & East, 644. 7 
Dumf. & Eaat, 800. Append. Chap. V. § 
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' 3 Atk. 696. and see 1 Madd. Chan. 16, 
17. 

^ Barnes, 10. 16.88. 

* Finch, L. S06. 362. 

* 8 Inst. 126. b. 187. 


"* Bro. Abr. tit. Corporaiion, 88, Cas. Fr. 
C. P. 8. Argent v. Dean, ijf CtmpUr of St. 
PauTt, E. 23 Geo. 111. K. B. cited in 3 
Vurnf. & East, 16. & 16 East, 8. in natk. 

* Sec 8 Durnf, & East, 16. 16 East, 7. 

(fl). 

** 8 Durnf. & East, 16. Croolnon v. Pont 
Lonutak, H, 29 Geo. III. K. B. cited in 10. 
East, 7, (a). 




AppenniK^! on, 
and 'With whom 
onteml. 

Attacbmont, for 
noo-appeoranee. 


How executed. 


Return to. 

Testatum jione, 
or attacbmeut. 

Distringas, 


Issues on. 


If'1^ a;^pt!ar, cm ot befoWf the fuarM die pist tli©' fetora 

ftf' th« original, he should cause an appearance to fee entered with the 
^0a€ier, who is so called from the Jihs of the custos brevmm, which are 
warrants for him to continue the process *. If he made default, and the 
sheriff returned that he was summoned**, the practice formerly was, for 
the dlacer to issue an attachment*^; whidi was a judicial writ, command* 
iag the sheriff to put the defendant by gages and safe pledges; that is, to 
take certain of his goods, which were forfeited if he did not appear, or to 
makethim find personal pledges or sureties, who were amerced in case of 
his non-appearance^: And this is still the first and immediate proceeding 
upon the original in trespass vi et amis*, &c. where the violence of the 
wrong requires a more speedy remedy; and therefore the original Writ 
commands the defendant to be at once attached, without any previous 
warning. But it seems that, in an inferior court, a custom to issue a 
summons and attachment at the same rime, is bad in law^. Upon process 
of attachment, it seems that the slieriff may either summon the defendant, 
or take gnges hw his appearance at the return of its. But a sheriff’s officer 
cannot justify entering the defendant's house, under an original writ of 
trespass quare clausum fregil, and continuing there till the defendant paid 
him a sum of money, as and by way of surety for his appearance**. The 
sheriff's return to the attachment is, either that he has attached tfee de¬ 
fendant or that he has nothing by which he can be attached: in the 
latter case, the plaintiff may have a te,statum pone, or attachment*^. If the 
defendant, being attached, still neglected to appear, the plaintiff might for¬ 
merly have proceeded, in all cases, to compel his appearance by distringas^ 
or distress infinite; which was a process commanding the riicriff to distrain 
the defendant by all his lands and chattels, and to answer for the issues”* 
or profits of the same. 

In the King’s Bench, the sheriff, on the first distringas, usually returned 
issues to the amount of forty shillings: and this W'as so much of course, 
that no more could have been levied by the sheriff in the first instance; 
and therefore the levying of the whole debt at once, on a testatum distrin¬ 
gas, has been deemed irregular “: And where the defendant was called in 
the writ by a wrong name, the sheriff was holden not to be justified in 
taking his goods under it®. If the defendant did not appear, before or on 
the quarto die post of the return of the first distringas, the plaintiff sued 
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out an alias distrit^as*, and thereupm inoved the eontt to increase the 
iasoea; a proceeding that seems to have come in liki vi the writ of aver- 
meni **. In general, if the debt were small, the court would order issues 
to be returned at once to the amount of it; but otherwise. On the defen¬ 
dant’s non-appearance, the plaintiff sued out apluries% or testatum^ dis¬ 
tringas, and moved the court a second time, and so toties quoties, until 
issues were returned to the amount of the debt. When that was done, Cosu on sale of. 
the plaintiff applied to the court, for a rule for sale of the issues under 
the statute 10 Geo. III. c. 60. § 3. which enacts, that the court .out ei 
" which the writ proceeds, xnay order the issues, levied from time to time, 
to be sold, and the money arising thereby to be applied, to pay such 
“ costs to the plaintiff, as the said court shall think just, under all the 
“ circumstances, to order; and the surplus to be retained, until the de- 
fendant «»hall have appeared, or other purpose of the writ he ans^vered:" 
which statote^was construed to extend to all writs of distringas, and not 
to be confined to such as concerned privilege of parliament only And 
tlie costs of a distringas, &c. were directed to be taxed, and that the she¬ 
riff should sell the issues to pay such costs, though the defendant had ap¬ 
peared after the issues were levied, but before they were sold 

The process upon an original writ of trespass quare clausum fregit, in Process on 
the Common Pleas, was similar to that in tlie King’s Bench. And, for 
expediting the proceedings, writs of distringas, in the Common Pleas, 
might hare l)een made returnable on any day in term i*, and need not have 
hod^^een days between the teste and return ^; and it was a rule that 
“ upon all writs of distringas, returnable the last day of term, the plaintiff 
“ ^ould be at liberty, at tlie rising of the court, to move to increase issues 
on the alias or jdurics distringas, to be issued thereupon on the fdlow- 
ing day, in case no appearance should have then been entered; and also 
“ that in like cases, where a distringas ^ould be reteimable on the last 
day of term, and issues thereupon levied, the plaintiff should be at li- 
berty, at the rising of the court, to move for leave to sell such issues, to 
" pay the costs of such distringas or distringases.” Where the debt was 
snudl, the cx}urt of Common Picas usually ordered the issues to be in¬ 
creased to the full amount of it, on the second or alias distringas; but if 
it were large, they would order 40/. or 60/. to be levied on the second, and 
the remainder on the third or pluries distringas^; and it was in the dis¬ 
cretion of the court, to put the defendant under terms of pleading ia- 
stanier, and taking short notice of trial, when he moved to have the issues 
levied upon several distringases restored to him on his appearance, accord-, 
ing to the statute 10 Geo. III. c. 50. § 4 


* 'Append. Chap. VI. § fi. 

Thet. Brev. 144, 5. 

® Append. Chap. VI. § 5. 

0 Id. § 6. 4 East, 168. 

* Append. Chap. VI. § ,7, 8, 9. 
f 5 Bur. 8786, 7. 

« 8 Chit. Rtfp. 86. 


•* Imp. C. P. 7 Ed. 693. 

‘ Id. ibid, in marg, 

k R, T. 38 Geo. III. C.P. 1 Bos. & Pul. 
318. 

' Imp. C. P. 4 Ed. p. 617, 16. 

“ 1 Bos. & PuL 81. 
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''u’f de^mdMit 

r*w*«W ibroKa. n^^pgarUjp Ids goods couM not, it sdcmi^ Imve ii«ien .tatoa tilMto ^ 

of tie court of Common. P1 m|, td o^pel 
liy sipeenuicie *. . £loj whore a plaintiff sued a defendant wlm was not of 
the coantiy> for a debt contracted here his wife in his ^bsenee, and 
proceeded by disiringasi that court ordered the writ to be set nude, and 
tbs .issues levied under it to be restored*’. And in another case^ they 
set aside a distringas, executed upon the‘‘goods of the wife of a surgeon in 
the na/ff, serving onxa foreign station, the debt xwt l^njg Ciantmcted is 
the wife’s trade. But where the defendant quitted the kingdom before 
the action commenced, leaving another in possession of his house and 
goods, and the plaintiff, having served a summons to appear at the house, 
distuned the defendant^ goods to compel an appearance, the court held 
it to be regular**. So v^^re the defendant, residing abr^, carried on 
tra^ in England, a plaintiff miglit have proceeded, notwithstandii^ his 
absence, to compel an app^rance by distringas; particularly if the plain* 
tiff did not know, at the time of giving credit, that the defendant was 
Agumt partner- out of the mdm^ And where three partners (two of whom resided 
ship etfiMta. abroad, and one in England,) were sued for a partnership debt, and the 
partner resident in England appeared to the action, but refused to appear 
for the partners who resided abroad, the sheriff, under a distringas issuing 
oat of the Common Pleas against the two partners, might have taken 
partnership effects, though paid' for by the partner resident in England 
alone, to whom the partnership was largely indebted;;, and the court 
would not have relieved him from such distress But where an aetion 
had been commenced'against two partners, one of whom resided abroad, 
and the other, who was resident here, appeared for himself only, the court 
of Commmi Pleas set aside a distringas and subsequent proceedings there* 

• on,' against the lattet defendant, and ordered the issues levied upon his 
' separate property to be restored: So that*where there are no partnership 

ei&cts, there is no other mode of proceeding in such case, than by outlaw* 
ihg the defendant who is abroad x.. 

The method of proceeding by summens, attachment, and distress infinite, 
is not affected by the statutes for preventing frivolous and vexatious ar* 
rehtel*; which only relate to process against the person. And as no capias 
lay, it was tbe^in^ method of proceeding against peers of the realm, cor¬ 
porations *, and kundr^ktrs on the statutes of hue and cry **, .&& os it is 
niny on the statute 7 B Geo. IV. e. 31. But this method (ff proceeding 
being found extremely dilatory and expensive, as well as oppressive to tho 
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0 18 Geo. I. c. 89. § 1, € 5 Geo. 11. c. 
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to the second section of the statute 61 Gen. 
III. c. 124. which is now expired. 
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defendsQt^ ixu^cularly when he resided abroad^ a rule of court was made 
in the Conunon Pleu *, calculated to pevent aurprise'on the defendant 
whereby it was ordered, that " in every action to be commenced by original 
writ of quare clausum fregit, there should be written sprinted, under the 
summons to be served by the sheriff’s officer on such writ, a notice similar 
to that required on other serviceable process, of the intent and meaning of 
such service; and that upon every distringas, to be issued in default Of 
the defendant's appearance to sucl quare clausum fregit, there should, at 
the time of the execution of such distringas, be served by the sheriff's 
officer on the defendant, if he could be met with, or if not, left at his 
dwelling house or place where such distringas should be executed, a written 
or printed notice, apprising him of the cause of the distress, and that in 
dcfaidt of his appearance at the return of the writ, he would be liable to 
be distrained upon for such further sum as the court should order.” 

At length, it was enacted by the statute 7 & 8 Geo. IV. c. 71 that By stai. 7 & 8 
“ in all cases where the plaintiff or plaintiffs a^all proceed by original or 
other writ, and summons or attachment thereupon, or by subpoena and • 

" attachment thereupon, in any action at law, against any person or 
persons not having privilege of parliament, no writ of distringas shall 
issue for defoult of appearance ; but the defendant or defendants shall 
" be served personally with the summons or attachment, at the foot of 
which shall be written a notice, informing the defendant or defendants 
“ of the intent and meaning of such service, to the effect following'.” 

* C. D. ^naming the defendanQ. You are served with this process, at NotSce on sum- 

* the suit of A. B. ^taming the plaintiff or plainlffs^ to the intent that attach- 

' you may appear by your attorney/ in his majesty's court of-— at 

* Westminster, at the return hereof, being the-day of- 

* in order to your defence in this action: And take notice, that in default 

* of your appearance, the said A. B. will cause an a^atance to be en- 
‘ tcred for you, and proceed thereon, as if you had yourself appeared by 

a 

‘ your attorney.’ 

“ But in case it shall be made appear to the satisfaction of the court, or, 

“ in the vacation, of any judge of the court from which such process shall 
issue, or into which the same shall be returnable, that the defendant or 
“ defendants could not be personally served with such summons or attach- 
mentand that such process had been duly executed at the dwelling 
house or place of abode of such defendant or defendants, that then it 
** shall and may be lawful for the plaintiff or plaintiffs, by leave of the 


" R. H. 49 Geo. IlL C. P. 1 Taunt. 804. 
505. and see id, 59. 

§ 5. and see stat. 51 Geo. HI. c. 134. 
§ S. continued by 57 Geo. III. c, 101. but 
which had expired before the passing of the 
7 & 8 Geo. IV. c. 71. 

® Append. Chap. V, § 14. 

^ These blanks must be filled up with tlie 
VOIi. I. 


day (^the month when the process is return¬ 
able ; it liaving been Holden, that no'^ce to 
appear at the return of the writ, being “ from 
Easter day in one month,” is bad. 4 Taunt 
761. 

* A]^nd. Chap. V. § 17. And for the 
forms of returns to< the original, on Uie above 
statute see id. § 1^ 16. 
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" court*, or (a*der of such judge as aforesaid *, to,sue out a writ of dhtrin- 
« gas^, to compel the app^iranoe of such defeudant or defeudants; and 
“ that at the time of the execution of such writ of distringas, there shall 
« be served on the defendant or defendants, by the officer executing such 
" writ, if he she or they can be met with ,* and if he she or they cannot 
then be met with, there shall be left at his her or tlieir dwelling house, 
-or other pla(% where such distringas shall be executed, a written notice 
“ in the following form ®: ” 

Of execution of * In the court of - court in which ike suit shall 

iikiringas. , dependmgy Between A. B. plaintiff, and C. D. defendant, ^naming 
‘ the parties."} Take notice, that I have this day distrained upon your 
* goods and chattels, for the sum of forty shillings, in consequence of your 
‘ not having appeared by your attorney in the said court, at the return of 

‘ a writ of - - , returimble there on the-day of-; 

‘ and that in default of your appearing to the present writ of distringas, 

‘ at return thereof, being the-day of-, the said 

* ‘A B -a ill cause an appearance to be entered for you, and proceed 
‘ thereon, as if you had yourself appeared by your attorney.’ 

E. F. 


\The name of the sheriff’s officer.} 
'* To C. D. the above-named defendant.’ 

Entry of com- And if such defendant or defendants shall not appear at the return of 

mon appearance^ original or Other writ, or of such distringas, as the case may be, or 

“ within eight days after the return thereof, in such case it shall and may 
“ be lawful to and for the plaintiff or plaintiffs, upon affidavit being made 
" and in the proper court, of the personal service of such summons 
" or attachment and notice written on the foot thereof as aforesaid, or of 
“ the due execution of such distringas ®, and of the service of such notice 
“ as is thereby dhected on the execution of such distringas, as the case 
may be, to enter a common appearance for the defendant or defendants, 
'' and to proceed thereon, as if such defendant or defendants had entered 
" his her or their appearance, any law or usage to the contrary notwith- 
standing; and that such affidavit or affidavits may be made before any 
judge or commissioner of the court, out of or into which such writs shall 
issue or be returnable, authorized to take affidavits in such court, or else 
before the proper officer for entering common appearances in such court, 
" or his lawful deputy; and which affidavit is thereby directed to be filed 
“ gratis.” 

^what proc^ The provisions of this statute extend to th’fe process by suhpeena and at- 
tachment, and also, as it seems, to the process by distringas in the Exche¬ 
quer, as well as in the other superior courts at Westminster^: And the 


* the form of the rule of court, and 
jui%e’fjti>t in vactttmt, see Append. Chap. V. 
' I !'«, 19 , 

0 A{^»sod. Chap. V. § 83, S4. 

' Jit. § 

*< Jd,^ 89 . 


* Id. § 80, SI. And for the forms of re¬ 
turns to the dutringat, on the above statute, 
see id. ^ 26, 7,8. 

f 8 Taunt. 71. (a), but see S Price, 268. 
Id. 266. n. 5 Price, 688, 689. Post, Chap. 
VIII. by which U seems, that the ancient 
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court of CMumda Pleas will not grant a distringas against a defendant 
who has gone abroad, without proof of his having absented himself vdth 
intent to avoid the process ®. To ground a motion for a distringas on the 
above statute, an affidavit must be made by the sheriff’s officer, or person 
employed to serve the venire, stating that he has endeavoured to serve it 
on the defendant personally, for which purpose he has made three several 
applications at least at his dwelling house or place of abode, the last of 
which was on the return day of the writ, when he left the summons, or 
copy of the venire, with one of the defendant’s family, or the person with 
whom he lodged; but that he could not be personally met with, and that 
deponent believes the defendant kept out of the wny, to avoid being 
served•>, with his reason for such belief®: and the affidavit must set forth 
the tenor of the summons S and notice subscribed to the process, in hmc 
verba ®. This clause of the statute, however, does not extend to the pro¬ 
cess by attachment on a Justicies, in a county palatine nor to persons 
having privilege of parliament, the proceedings against whom will be con¬ 
sidered in the following chapter- And the method of proceeding by sum¬ 
mons or attachment and distringas, subject to the restrictions of the statute, 
may still be used against other persons, where they keep out of the wy, 
so that they cannot be arrested, or served with process. 


practice of issuing writs of distringas, after 
service of the venire Jadas, in the Excliequer, 
still continues. 

■ 6 Taunt. 703. 1 Marsh. 292, S. C. 

*■ 4 Taunt. 166. and see 8 Taunt. 57.171. 
® 5 Taunt. 620. 1 Marsh. 267. S. C. and 


see id. 268. (a). 6 Taunt. 863. 8 Taunt. 57- 
171. Id. 69a 3 Moore, 23. S. C. 

® 4 Taunt. 619. 

' 5 Taunt. 853. 
f Id. 69. 


Mode of pro¬ 
ceeding thereon. 


To what it does 
not extend.. 
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CHAR VI. 


Of the Proceedings m Actions agaimt Peers qf the 
Realm, and Members of the House of Commons *, and 
against Corporations, and Hundredors. 


Finn and mem¬ 
bers, how sued 
at common law. 


Proceedings 
against traders, 
liege 

of parliament, 
on siat. 6 Geo. 
IV. c. 16. 


Not satisfying 
debt, or giving 
bond, and ap¬ 
pearing, &C. an 
act of bank¬ 
ruptcy. 


At ctMnmon law, it seems that peeh of the realm, and metnhas of the 
house of commons, not being subject to a capias, conld only have been sued 
by original writ. But now, by statute 12 & 13 W. III. c. 3. ^2". "any 
** perscHi or persons having cause of action against any knight, citizen or 
“ burgess of the house of commons, or any other person entitled to privi- 
" It^e of parliament, may prosecute such knight, &c. in his majesty’s 
" court of King's Bench, Common Pleas, or Exchequer, by sittmnms 
" and distress infinite, or by original bill and summons, attachment, and 
" distress infinite; which the said respective courts are empowered to 
“ issue against them, or any of them, until he or they shall enter a com- 
" mon appearance, or file common bail to the plaintiff’s action, according 
“ to the course of each respective court.” 

And, for preventing inconveniences arising from merchants, and other 
persons within the description of the statutes relating to banlcrupts, being 
entitled to privilege of parliament, and becoming insolvent, it is enacted, 
by the statute 6 Geo. IV. c. 16**. that "if any trader, liable to become 
" bankrupt, having privilege of parliament, shall commit any of the acts 
of bankruptcy therein mentioned, a commission of bankrupt may issue 
" against him; and the commissioners, and all other persons acting under 
" such commission, may proceed thereon, in like manner as against other 
" bankrupts ; but such* person shall not be subject to be arrested or im- 
" prisoned, during the time of such privilege, except in cases thereby 
" made felony. And if any creditor or creditors of any such trader, having 
" privilege of parliament, to such attiount as is thereinafter declared requi- 
" site to support a commission, shall file an affidavit or affidavits, in any 
" court of record at Westminster, that such debt or debts is or are justly 
" due to him or them respectively, and that such debtor, as he or they 
verily believe, is such trader as aforesaid, and shall sue out of the same 
** coutt a summons, or an original bill and summons, against such trader, 
and serve him with a copy of such summons, if such trader shall not, 
« within one calendar month after personal service of such summons, pay, 

* For the histoiy of thts statute, end the ^ § 9. and see stat. 4 Geo. Ill. c. S3, ib 
alteratiOna it underwent in the House of Geo. HI. c. 124. § 1. 

> Lords, see S H. Blac. 273, 4. SOO, &c. 
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*' secure, or oompoand for such debt or debts, to tlie satisfaction of such 
« creditor or creditors, or enter into a bond with such sum, and with 
" two sufficient sureties, as any of the judges of the court out of which 
such summons shall issue sliall approve of, to pay such sum as shall be 
« recovered in such action or actions, together with such costs as shall 
" be given in the same, and within one calendar month next after pcr- 
soiml service of such summons, cause an appearance or appearances to 
be entered to such action or actions, in the proper court or courts in 
“ which the same shall have been brought, every sucli trader shall be 
“ deemed to Rave committed an act of bankruptcy, from the time of the 
"■ service of such summons ; and any creditor or creditors of such trader, 
to such amount as aforesaid, may sue out a commission against him, 
“ and proceed thereon, in like manner as against other bankrupts * This 
clause appears to have been taken from a similar one in the statute 4 Geo. 
III. c. 33.; upon which it was hulden, that a bond given under the latter 
statute, is analogous to a recognizance of bail in error: and therefore, where 
a member of parliament had given a bond, with two sureties, conditionetl 
for payment of the sum to be recovered in the action, and before trial be¬ 
came bankrupt, the court refused to order the bond to be delivered up to 
be ciuicclled 

By a subsequent clause, in the stsitutc 6 Geo. IV. c. 16 it was enacted, 
that “ if any decree or order shall have been pronounced in any cause de- 
“ pending in any court of equity, or any order made in any matter of bank- 
“ nijjtcy or lunacy, against any such tnidcr having privilege of parliament, 
“ ordering such trader to pay any sum of money, and such trader shall 
" disobey, the same Laving been duly served upon him, the person or per- 
sons entitled to receive such sum, under sudi decree or order, or in- 
“ tcrcsted in enforcing the payment thereof, pursuant to such decree or 
order, may apply to the court by which the same shall have been prp- 
“ iiounced, to fix a peremptory day for the payment of such mouey, which 
“ shall accordingly be fixed by an order for that purpose; and if such 
“ trader, being personally served with such last mentioned order, eight 
“ days before the date therein appointed for payment of such money, 
“ shall neglect to pay the same, he sliall be deemed to have committed an 
act of bankruptcy, from the time of the service thereof ,; and any such 
« creditor or creditors as aforesaid may sue out a commission against him, 
** and proceed thereon, in like manner as i^inst other bankrupts.” 

Since the making of the statute 12 & 13 W. III. c. 3. § 2. members of 
the house of commons may be sued by biU and summons, &c. as well as by 
original writ*^. And if a person having privilege of parliament be in the 
King’s Bench prison, a declaration may be filed against him, as being in 
the custody of the marshal; and no summons need be issued ^ There 

“ S 10. " 2 Ld. Raym. 1442. 2 Str. 734. a C. 

^ 8 Born. & Aid. 273. 1 Chit Rep. 73|. But this mode of proceeding is not allowed, 
S. C. and see 5 Barn. & Aid. 250. as against unprivileged persons. Wliilworlh 

® § 11. and see stat 47 Geo. 111. sess. 2. v, Ric/utrdson, E. 23 Geo. IIL K. B. 
c. do. “ 5 Dunif. & East, 361. 


Disobeying or¬ 
der of court of 
equity, or in 
bankruptcy or 
lunacy, for |)ay- 
ment of money, 
an act of bank¬ 
ruptcy. 


Mcmlx'i'S may 
be sued by nii- 
ginal writ, or 
bill. 
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Peers, ori- 
ginul writ only, 


How sued with 
others. 


{)riginal writ, 
and process, 
against peers, 
&c. 


Summons. 


fire also two cases, in which it has been determined, that a peer of the 
realm may be sued in the King’s Bench, by hill end summons % &c. But in 
a subsequent case •* ** , it wm the opinion of the judges, on a question referred 
to them in the house of lords, that these cases were not to be considered 
as decisive authorities on the subject; though, after pleading in chief, it 
was too late for the defendant to object to the jurisdiction of thq court 
It seems therefore that, notwithstanding the above statute, the only re¬ 
gular mode of proceeding against a peer, is by original writ And if a 
peer be sued jointly with others, by bill of Middlesex, the court will set 
aside the proceedings, as against the peer^. But the motion this purpose 
must be made as soon as may be, and before interlocutory judgment 
And if an Irish peer be sued by bill, the court of Common Pleas will not 
set aside the proceedings on motion; but leave him to plead bis privilege 
in abatement e. It was formerly doubted, whether a member of the house 
of commons was entitled to his privilege, when sued with a common per¬ 
son ^: but ia now settled, that his privilege shall be allowed him '• 
And wen'c an action is brought against a peer or member of the house of 
commons, jointly with other persons, the original writ or bill should be 
against all the defendants; upon which the peer or member should be 
summoned, and a capias issued against the others. 

The original writ against a peer, or member of the house of commons, is 
the same as against other persons ; only that when it is issued against 
a peer, the sheriff is commandt'd to swmrmi him by good summoners; and 
after describing the defendant by his proper title, these words are added, 
“ having privilege of peerage,'* or, against a member of the house of com> 
mons, having privilege of parliament," And it is said, that a peer or 
peeress cannot be attached, but should be brought in by summons >: Yet, 
where a declaration in case against an earl, stated him to have been 
summoned to answer, instead of attached, it was holden to be bad, on spe¬ 
cial demurrer In juoceeding by original writ", against a peer or mem¬ 
ber of the house of commons, the original should issue into that county 
where the defendant lives ; and a summons is made out thereon by the 
plaintiff’s attorney, and delivered to the sheriff, who serves it on the de¬ 
fendant personally, or by leaving it at his dwelling house, or last place of 
abode And where, upon process, by original writ, against a member of 
the house of commons, the summons omitted to describe him as having 
privilege of parliament, and the notice at the foot stated, that in de&ult 
of his appearance, on the return day of the writ, the plaintiff would cause 


* Say. Rqi. 63, 4. Cowp. 844. 

** II. Blac. S67. ii99. and sec S Bos. & 
Pul. 7. 9. (6). 12 (a). 

. * See also Brc- Abr. tit. IHU, pi. 6. and 
Jtegwjuii^, pi. SO. 

«• * H. Blac. 867.899. Lil. Ent. 81. 
‘SMaitle&Sel. 88. 
f JL«4y Neuter's case, T. 81 Geo. III. 
K. E 

« 7 Taunt. 679. J Afyore, 410. S. C. 


" 1 Taunt. 266. 

‘ 4 Maule & Sel. 685. 

^ Append. Chap. V. § 1, &c. 

• 1 Str. 226. 

” 2 Chit. Eep. 638, 9, 

" For tlie form of a pracipe for an original 
writ in debt, or case, against a peer, «r mem¬ 
ber of the house of commons, see Append. 
Chap. VL § 1, 2, a 
" 8 Cromp. 3 Ed. 13b. 
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an appearance to be entered fbr him; the court held, that the summons 
ivas sufficient *. Before or on the quarto die post of the return of the 
original, the defendant either appears or makes defoult; for he can¬ 
not cast an essoin*’. If he make defoult, the plaintiif may sue out 
a testatum summons S or (which is more usual,) a distringas •*, and after 
that, (if necessary,) an alias or pluries distringas^ ; upon which he may 
move to increase and sell the issues, as was formerly usual in other cases^: 
Or, upon an affidavit of the personal service of the summons, he may pro¬ 
ceed against memliers of the house of commons, by entering an appear¬ 
ance, in the manner pointed out by the statute 45 Geo. III. c. 124. § 38. 
If the sheriff return upon the distringas, ^-c. that the defendant hath 
nothing by which he can be distrained, the plaintiff may have a testatum 
distringas into another county •*. And after a summons and distringas 
had issued against a privileged defendant, in the county where the action 
was brouglit, but in which he did not reside, and of Avhich process he had 
no notice, and returns were made of wow est inventus and nulla bona, it 
was holden, that a testatum distringas might regularly issue into the 
county in which he resided and had property, without any new summons 
in such county *. 

The distringas and other subsequent process upon the original, state 
the cause of action at large ; and must be made returnable, in the King’s 
Bencli, on a general return-day, ubicunque, or wheresoever the king shall 
then Im! in England; or, in the Common Pleas, before the king’s justices 
at Westminster. Each succeeding writ must be tested on the quarto die 
post of the return of the preceding one; and there must he JiJleen days at 
least between the teste and return *. 

If the defendant appear upon any of these writs, he should enter his 
appearance with the^/ilacer; and when the purpose of the writ is thus an- 
swcretl, the issues (if any have been levied), are directed to be returned; 
or if sold, what shall remain of the money arising by such sale is to be re¬ 
paid to the party distrained upon But the plaintiff in such case is en¬ 
titled to his costs; And where he bad obtained rules for selling the issues 
levied upon a distringas, alias and pluries, and also a rule for an attach¬ 
ment against the sheriff, but the defendant appeared before any issues had 
been actually levied, the court ordered, that upon payment of the costs of 
issuing the writs, the rules should be discharged; being of opinion, that 
these costs were not to abide the event of the suit, but were to be paid to 
the ])laiutiff immediately and at all events, whether he should finally suc¬ 
ceed iu the suit or not 


" & Maule & ScL 321. 

*’ Ante, 1((9. 

® Append. Chap. VI. § 90. 

'* Trye, 9. Append. Ctiap. VI. § 4. 

* Apiiend. Chaj). VI. § h. 

* Ante, 110, 11 . Append. Chap. VI. § 
H,9. 

* Post, lao, 91 . 


" Trye, 10.187. Append. Chap. VI. § 6. 
’ 4 East, 1(>3. 

I" Trye, 187. Append. Chap. VI. § 4, Ac. 
’ But see the statutes 16 Car. 1. c. 0. § 7. 
24 Geo. 11. c. 48. § 5. Ante, 107. 

Stat. 10 Geo. III. e. 50. § 1. ^ 

" {5 Bur. 8785. 
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OF THE PROCEEDISrOS AOAINB7 PEERS, &C, 


The 6Ul against a member of the boose of comoums, is a oomplaint in 
wrldog, describing die defendant as AaPtng- privilege vf parlummi*i and 
ctmclodes with a prayer by the ^aintiff, of process to be made to him, ac- 
0 (»*ding to the form of the statute, &o. This bill is filed, in the King's 
B^ch, with the clerk of the declarations, in the King's Bench office: 
And if the bill be filed in vacation, for a cause of action arising after the 
term, there should be a special memorandum, stating the day of bringing 
the bill into the office of the derk of the declarations. In the Common 
Pleas, the bill is filed with the filacer of the county where the venue 
is laid: In the Exchequer, it is filed with the master. And the first 
process thereon, in all the courts, is a writ of summons'*; which is a 
judicial writ, issuing out of the King's Bench or filacer’s office, or office 
of pleas in the Exchequer, on a proper prtecipe ®, and directed to the 
sheriff of the county where the venue is laid, commanding him to sum¬ 
mon the defendant: Or, if the defendant reside in a different county, the 
plaintiff may sue out a writ of testatum summons into that county Upon 
one «»r othor of Uiese writs, the defendant should be summoned, in like 
manner as upon an original; and if he do not appear, within Jmr days 
after the return of it, is subject to the process of attachment and dis¬ 
tringas^, &c. If he appear, his appearance should be entered, in the 
King's Bench, with the clerk of the common bails; in the Common Pleas, 
with the filacer of the county into which -the summons issued ; or, in the 
Exchequer, in the appearance book in the office of pleas. 

The writ of summons, and other subsequent process upon the hiU, differ 
from the process by original, in the following particulars; first, that they 
do not state the cause of action at large, but only require tlie defendant 
to answer the plaintiff generally, in a plea of trespass an the case, (accord¬ 
ing to the plea,) to his damage of, as he can reasonably shew that thereof 
he ought to answer^; secondly, that they are tested on the very return, 
and not on the quarto die post of the return of each other; thirdly, that 
they are made returnable on days certain, and not on general return days; 
and fourthly, that there need not be fifteen days between the teste and 
return of them. 

The mode of proceeding by distringas, against members of the house of 
commons, being found extremely dilatory and expensive, it was enacted 
by the statute 45 Geo. III. c. 124. § 3. that when any summons, or 
« original and summons, shall be sued out against any person havii^ 
" privilege of parliament, and no such affidavit shall be made and filed as 

therein is mentioned, if the defendant or defendants shall not appear at 

the return of the summons, or within eight days after such return, the 
^ plainriff or plaintiffs, upon affidavit being made and filed in the proper 
** court, of the personal s^vice of such summons, which affidavit shall he 


R^. ti4. uid isec Append. Chap. 
Vli $. Iff Iff Iff Id. 118. 

<> Imp. E. B. 10 Ed, diff 16. 8 Mod. 
888, and sdc Append. Chap. VI. § 17, 18, 
19 .' ' . 


' Aj^nd. Chap. VI. § 16.81. 

^ Id, § 80. and sec 4 East, 168. 

” id. § 88, Ac. 

‘ 8 Croinp. 3 Ed. 138. Tryc, 127. 
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** filed gratis, may enter an appearance or appearances for tlie defendant 

or defendants, and proceed thereon, as if such defendant or defendants 
« had entered his or their appearance." 

The defendant having appeared, or the plaintiff appeared for him ac¬ 
cording to the above statute, the plaintiff pawjeeds to declare against him*. 
The time allowed for declaring against a peer of the realm, or member of 
the house of commons, is the same as in other cases. But in assigning the 
breach in assumpsit, against a peer of the realm, the plaintiff must not 
charge the defendant with contriving and fraudulently intending, craftily 
and suhtilly to deceive and defraud him; for the house of lords have ad¬ 
judged it a very high contempt and misdemeanor, to charge a member of 
their house %vith any species of fraud or deceit*’. 

All further proceedings against peers of the realm, and members of the 
house of commons, are the same as against other j>ersons®j only it should 
be remembered, that os no cafnas lies against them, they cannot be taken 
in execution, unless where the judgment is obtained upon a statute sta¬ 
ple, or statute merchant, or upon the statute of Acton Burnel^, in which 
case a capias lies, even against peers of the realm. 


In proceeding against a Corporaium, the process should be served on 
the Mayor, or other head officer®; and if tlic defendants do not appear, 
before or on the quarto die post of the return of the original, by an attor¬ 
ney regularly appointed, (for they cannot ai>pcar in person the next 
process is a distringas, which should go against them in their public ca¬ 
pacity s: and under this process, the sheriff may distrain the lauds and 
goods, which constitute the common stock of the corporation *’. If they 
have neither lands nor goods, there is no ^vay to compel them to appear, 
at law or in equity *, but only in parliament ; for it is a rule, that for a 
public concern, the sheriff cannot distrain any private person, who is a 
member of the corporation*. 


“ For the form of a note of appearance 
for, and beginning of a declaration by origi- 
jud against a peer, or member of the bouse 
of commons, see Append. Chap. VI. § 10, 
11. and for the beginning of a declaration by 
bill, against a member of the house of com¬ 
mons, after appearance, in C. P. ace id. § S7. 
and for the entry of a bill and process against 
a member, to save the statute^ in K. £. see 
id. §28. 

*> 2 Cromp. 8 Ed. 141. 

® 8 Mod. 229. 

■> 11 Edw.l. 

® Sty. Kcp. 867. Free, in Chau. 181. 1 


Chan. Cas. 206. 

f Jnle, 92. 

® 1 Vent. 351. 

Skin. 27. and see 1 Bet. 143. jil. 178. 

‘ Id. 1 Vern. 122. Skin. 84. S. C. 2 
Vern. 894. Free, in Chan. 129. S. C. 

^ 1 Chan. Cas. 204. 

> Bro. Abr. tit Trespass, 135. 1 Vent, 
351. Cowp. 85. Sty. Rep. 367. contra/ and 
see I Lev. 237. Finch Rep. 83, 4. S. C. 
And for the form of a note of appearance 
for, and b^imiing of a declaration against a 
cotjtorutiun see Append. Chap. VI. § 29,39. 
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or THE PROCfifimK^ 
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pealed. 
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for damages 
done hy rioters, 
consolidated. 

In what cases 
hundred is liable 
for such da¬ 
mages. 


statutes of hue and cry *, riot **, and black ^ acts, and various OtBer 
statutes **, on whidi the hundred were fonnerly liable for damages arising 
from malidous injuries to property, having been repealed by the statute 
7 & 8 Geo. IV. c. 27* the remedies against the hundred for damages occa¬ 
sioned by persons riotously and tumultuously assembling, for which alone 
the hundred are now liable, were amended, and consolidated into one act, 
by the 7 & 8 Geo. IV. c. 31.; which commenced on thejfrsf day of July, 
1827 By the latter statute " if any church or chapel, or any chapel for 
** the religious worship of persons dissenting from the united church of 
England and Ireland, duly registered or recorded, or any house, stable, 
** coach-house, outhouse, warehouse, office, shop, mill, malt-house, hop- 
oast, bam or granary, or any building or erection used in carrying on 
any trade or manufacture, or branch thereof, or any machinery, whether 
fixed or moveable, prepared for or employed in any manufacture, or in 
“ any branch thereof, or any steam engine, or other engine, for sinking, 
" draiiiing, or working any mine, or any staith, building, or erection used 
in comiucting the business of any mine, or any bridge, waggon-way, or 
“ trunk for conveying minerals from any mine, shall be feloniously dc- 
“ molished, pulled down, or destroyed, wholly or in part, by any persons 
" riotously and tumultuously assembled together, in every such case the 
“ inhabitants of the hundred, wapentake, ward, or other district in the na- 
" ture of a hundred, by whatever name it shall be denominated, in which 
" any of the said offences shall be committed, shall be liable to yield full 


* 13 Edw. I. St. 2. c. 1, 2. 28 Edw. III. 
c. II. 27 Eliz. c. 18. 8 Geo. II. c. 16. 22 
Geo. 11. c. 24. For the proceedings in ge¬ 
neral on these statutes, see 2 Wms. Saund. 
6 Fd. 874. (1.) to 877. b. (12.) 488. (1.); 
and for the evidence in support of actions 
Uiereon, Feake Evid. 5 Ed. 295, &c. 2 FhU. 
Evid. 6 Ed. 209, &c. 

1 Geo. L st. 2. c. 5. § 4. & 6. For the 
proceedings in general on this act, see 2 
Wtiis. Saund. 5 Ed. 877. b. to 878. b.; for 
the form of a dedaration thereon, 2 Chit. 
Ft. 4 Ed. 882 .; for the evidence in support 
of it, 2 PhiL Evid. 6 Ed. 216.; and for cases 
determined thereon, Doug. 699. 5 Durnf. & 
East, 14. 841. 7 Dumf. & East, 496. I 
East, 015.636. 1 Price, S4S< Holt JVt. iVi. 
201. 208. (m). 1 Barn. & Aid. 487, 2 Chit. 

4 Ed. 832. (a), and Moore Dig. tit 
Xiol, 

if .9 Geo. E'e. 22. For tlie prcceedmge 
in genersd on this act see 2 VTms. Saund. 5 
|S78. b. e. 4. e,} tot rite forms of decla¬ 
rations (iceieon, 2 Chit Pt 4 Ed. 628. 880. 
and for eases detained on this act, 1 Dumf. 
& East, 71. 2 Durat & East 255. 8 East 


400. 457. 8 East 173. 3 Moore, SI9. 1 
Brod. & Bing, 64. S. C. 1 Bam. & Cres. 
304. 2 Dowl. & Ryl. 439. S. C. 2 Bam. & 
Cres. 254. 3 DuwL & llyl. 489. S. C. 6 
Dowl. & RyL 10. 4 Barn. & Cres. 167. 6 
Dowl. & Ryl. 247. S. C. 4 Bam. & Cres. 
913. 2 Chit n. 4 Ed. 828. (a). Pratt Dig. 
tit Black Act. 

*' I Geo. 1. st 2. c. 48. 6 Geo. I. c. 16. 
8 Geo. II. c. 20. 10 Geo. II. c. 32. (except 
§ 10.) 11 Geo. II. c. 22. § 5. to the end. 13 
Geo. II. c. 21. 14 Geo. II. c. 6. 22 Geo. 

II. c, 46. § 84. 29 Geo. II. c. 86. § 6,7, 8, 
9. U Geo. III. c. 29. 86 Geo. III. c. 9. ^ 
8. to the end. 41 Geo. III. c. 24. {U. JT.) 
52 Geo. HI. c. ISO. 56 Geo. III. c. 125. 
67 Geo. III. c. 19. § 88. & 8 Geo. IV. c. 
S3. And for cases determined on 6 Geo. 1. 
0 . 16. see 11 East 349.; on 52 Geo. III. c. 
130. § 2. 1 Bam. & Aid. 146.; on 57 Geo. 

III. c. 19. § 38. 2 Stark. iW. PH. 504. 8 
DowL & RyL 96. 3 Bam. & Cres. 147. 4 
DowL & Ryl. 778. S. C.; and on 3 Geo. IV. 
c. SS. 4 Barn. & Cres. 918. 

1> 

' § 2 . 



AGAINST HUNDHEDORS. 

compensation to the pmon or persons damnified by the offence, not 
only fiir the damage so done to any of the subjects thereinbefore enu- 
mcrated, but also for any damage which may at the same time be done 
“ by any such offenders, to any fixture, fomiture, or goods whatever, in 
any such church, chapel, house, or other buildings or erections atbre- 
said.” 

“ Provided always, that no action or summary proceeding, as therein- 
after mentioned, shall be maintainable by virtue of that act, for the 
“ damage caused by any of the said offences, unless the person or persons 
“ damnified, or such of them as shall have knowledge of the circum- 
“ stances of the offence, or the servant or servants who had the care of 
“ the property damaged, shall, within seven days after the commission of 
“ the offence, go before some justice of the peace, residing near, and hav- 
“ ing jurisdiction over the place where the offence shall have been com- 
" mitted; and shall state upon oath, before such justice, the names of the 
“ offenders, if known, and shall submit to the examination of such justice, 
" touching the circumstances of the offence, and become bound by recog- 
“ nizance before him, to prosecute the offenders when apprehended: Pro- 
“ vided also, that no person shall be enabled to bring any such action, 
“ unless he shall commence the same within three calendar months ^fter 
“ the commission of the offence®.” 

The service of process, and mode of proceeding to judgment, in an ac¬ 
tion against the hundred, on this statute, are regulated by § 4. which 
enacts, that “ no process for appearance, in any action to be brought by 
“ virtue of that act, against any hundred or other like district, shall be 
sm'cd on any inhabitant thereof, except on the high constable, or some 
“ one of the high constables, if there be more than one ; who shall, within 
“ seven days after such service, give notice thereof to two justices of the 
“ peace of the county, riding or division, in which such hundred or dis- 
“ trict shall be situate, residing in or acting for the hundred or district; 
“ and such high constable is thereby empowered to cause to be entered 
" an appearance in the said action, and also to defend the same, on behalf 
“ of the inhabitants of the hundred or district, as he shall be advised; or, 
“ instead of defending the same, it shall be lawful for him, with the con- 
“ sent and approbation of such justices, to suffer judgment to go by de- 
“ fault; and the person upon whom, as high constable, the process in the 
“ action shall be served, shall, notwithstanding the expiration of his office, 
“ continue to act, for all the purposes of that act, until the termination of 
" all proceedings in, and consequent upon such action; but if such person 
“ shall die before such termination, the succeeding high constable shall 
“ act in his stead.” 

And "wherever the plaintiff in any such action shall recover judgment, 
“ whether after verdict or by default, or otherwise, no writ of execution 
" shall be executed on any inhabitant of the hundred, or other like dis- 
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Of THE PEOCIPJ^^S 

" faifi*, am Oft sack high constable j bat the sheriff, upon the reoript of 
• “ the writ of execution, shall (on payment of the fee ofjfoc shillings, and 

no more,) make his warrant to the treasurer of the county, riding or 
" division, in which such hundred or other like district shall Ibe situate, 
« ^v^ T^Tnandin g him topoy to the plaintiff, the sum by the said writ directed 
" to be levied; and such treasurer is thereby required to pay the same, 
“ as-also any other sum ordered to be paid by him by virtue of that act, 
" out of any public money which shall then be in his hands, or shall come 
** into his hands before the next general or quarter sessions of the peace 
“ fw the said county, riding or division; and if there be not sufficient 
" money for that purpose, before such sessions, he shall give notice thereof 
** to the justices of the peace at such sessions, who shall proceed in the 
" manner thereinaifter mentioned®.” 

Mode of re-im- For the purpose of indemnifying the high constable, and county trei- 
TOnSl^'forhis enacted, that such high constable of the hundred, or other 

expellees, in de- “ districT KUvd, shall produce and prove before any two Justices of the 
tolling action, of the county, riding or division, residing in or acting for sndi 

" hundred or district, an account of the just and necessary cxpenccs, 
which he shall have incurred in consequence of any such action asaforc- 
" stud, such justices shall make an order for the payment thereof, u|)on the 
treasurer of the county, riding or division, in which such hundred or 
» district shall be situate ,* and if, in any such action, judgment shall be 
“ given against the plaintiff, the high constable shall, in like manner, be 
" reimbursed for the just and necessary expcnces by him incurred in con- 
“ sequence of such action, over and above the taxed costs to be paid by 
the plaintiff in such case; and if it shall be proved to any two such 
justices, that the plaintiff in the action is insolvent, so tliat the higli 
“ constable can have no relief as to such taxed costs, such justices shall 
“ make an order upon the treasurer of the county, riding or division, as 
Reimbuniing “ aforesaid, for the payment of the ^ount of such taxed costs: And the 
county treasu- „ j^gtiggs peace, at the next general or quarter sessions of the peace 
" to be holden for any such county, riding or division, or any adjournment 
thereof, shall direct such sum or sums of money as sliall have been paid, 

« or ordered to be paid, by the treasurer, by virtue of any such warrant or 
" order as thereinbefore mentioned, to Im; raised on the hundred, or other 
“ like district, against the inhabitants of which any such action shall hare 
" been brought, over and above the general rate to be paid by such hun- 
« dred or district, in common with the rest of the county, riding or divi- 
" sion, under tlm acts relating to county rates; and such sum or sums 
** rirnU be raised, in the manner directed by those acts, and riiall be forth- 
,"i with paid over to the treasurer V’ 

Sumnnny ; It being deemed expedient to provide a summary mode of proceeding, 

wjww the damage is of smril amount; the costs of an action in such case 

* $ contributing to the county rate, and in coun. 

• ' ** ^ Apd to the mode of reimbursement, tics of cities, and liberties, &c. not contnbuU 

in idl^es, &e. not within any hundred, but ing thereto, see § 14^ lb. 
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giHMitly exceeding, in many in8tanceB> th© Imrount of the damage; it is dam^ docs not 

enacted by the statute 7 & 8 Geo. IV. c. 31. • that shali not be law- 

“ ful for any person to commence any action, against the inhabitants of 

" any hundred, or other like district, where the damage alleged to have 

“ been sustained, by reason of any of the oifences in that act mentioned, 

“ shall not exceed the sum of thirty pounds: but the party damnified 

“ shall, within smen days after the commission of the oflence, give a notice 

“ in writing of his claim for compensation, according to the form of the 

“ schedule thereunto annexed, to the high constable, or some one of the 

“ high constables, if there be more than one, of the hundred, or other like 

“ district, in which the offence shall have been committed;, and such high 

“ constable shall, within seven days after the receipt of the notice, exhibit 

“ the same to some two justices of the p^cc of the county, riding or divi- 

sion, in which such hundred or district shall be situate, residing in or 

“ acting for such hundred or district; and they shall thereupon appoint 

a s{>ecial petty session of all the Justices of the peace of the county, 

riding or division, acting for such hundred or district, to be boldcn 

“ within not less than twenty, nmr more than thirty days next after the 

“ exhibition of such notice, for the purpose of hearing and determining 

“ any chum which may be then and there brought before them, on account 

“ of any such damage; and such high constable shall, within three days 

“ after such appointment, give notice in ivriting to the claimant, of the 

“ day and hoar, and place appointed for holding such petty session, and 

shall, within ten days, give the like notice to all the justices acting for 

“ such hundred or district; and the claimant is thereby required to cause 

** a notice in writing, in the form in the schedule thereunto annexed, to 

“ be placed on the church or chapel door, or other conspicuous part of the 

“ parish, township or place, in which siich damage shall have been sus- 

“ tained, on two Sundays preceding the day of holding such petty session. 

“ And it shall be lawful for the justices, not being less than two, at such 

“ petty session, or any adjournment thereof, to hear and examine, upon 

oath or affirmation, the claimant, and any of the inhabitants of the hun- 

“ dred, or other like district, and their several witnesses, concerning any 

“ such offence, and the damage sustained thereby; and thereupon the said 

“ justices, or the major part of them, if they shall find that the claimant 

“ has sustained any damage, by means of any such offence, shall make an 

“ order for payment of the amount of such damage to him, together with 

his reasonable costs and charges, and also an order for payment of the 

“ costs and charges, if any, of the high constable, or inhabitants; and 

“ shall direct such order or orders to the treasurer of the county, riding 

“ or division, in which such hundr«l or district shall be situate, who shall 

“ pay the same to the party or parties therein named, and shall be reim- 

" bursed for the same, in the manner thereinbefore directed. And if any Penalty on li^h 
. , , « » f constiioiCj tor 

“ high constable shall refuse or neglect to exhibit or give such notice as is neglect of duty. 

" reqmred in any of the cases aforesaid, it shall be lawful for the jiarty 

* § 8,9,10. and lee stat. S Geo, IV, c. 33. 
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OF THE PAOCEFi^IKaS 

** to sa& him for the amount of the damage sustained, studi 

“ atnount to be recovered by an action on the case, tt^ether with full 
" costs of suit.” 

Where any of the offences, for which compensation is granted by virtue 
of that act, are committed in the county of a city or town, or in any such 
liberty, franchise, city, town or place, as either does not contribute at all 
to the payment of any county rate, or contributes thereto, but not as being 
part of any hundred, or other like district; it is enacted, that “ the inha- 
" bitants thereof shall be liable to yield compensation, in the same manner, 
** and under the same conditions and restrictions in all respects, as the 
“ inhabitants of the hundred; and every thing in that act in any wist! 

relating to a hundred, or to the inhabitants thereof, shall equally apply 
“ to every county of a city or town, and to every such liberty, franchise, 
“ city, town and place, and to the inhabitants thereof; and Where the jus- 
“ tices of the peace of the county, riding or division, are excluded from 
" holding iiirihdielion in any such liberty, franchise, city, town or place, 
“ in evcTj auefa case, all the powers, authorities and duties, by that act 
" given to or imposed on such justices, shall be exercised and performed 
'f. by the justices of the peace of the liberty, franchise, city, town or place, 
" in which such offence shall be committed; and where the offence shall 
" be committed in a county of a city or town, all the like powers, autho- 
'' rities and duties, shall be exercised and performed by the justices of the 
peace of such county of a city or town: And in every action to be 
" brought, or summary claim to be preferred, under that act, against the 
“ inhabitants of a county of a city or town, or of any such liberty, fran- 
** chise, city, town or place, the process for appearance in the action, and 
** the notice required in the case of the claim, shall be served upon some 
** one peace officer of such county, liberty, franchise, city, town or place: 

And ell matters which by that act the high constable of a hundred is 
" authorised or required to do, in cither of such cases, shall be done by 
** the peace officer so served, who shall have the same powers, rights and 
" remedies, as such high constable has, by virtue of that act, and shall be 
" subject to the same hahilities; and shall, notwithstanding the expiration 
of hb office, continue to act, for all the purposes of that act, until the 
" termination of all proceedings in, and consequent upon such action or 
'' claim; but if he shall die before such temiination, his successor shall 
" act in his stead*" 

In following up a writ of execution to its consummation, under the sta¬ 
tute (if hue and cry, 8 Geo. II. c. 16. which the subsequent statute of 19 
Geo. II. c. 34. $ 6. refers to, and adopts as the mode of proceeding in 
ceso of a penalty recovered by the executor of a revenue officer killed in 
pi|rsQit of smugglers, against the inhabitants of the hundred, (or of a 
ia^Kenf), and which latter statute is not repealed by 7 & 8 Geo. 
IV. 0.; S?7* it is suffident for the sheriff, to whom the writ had been deli¬ 
vered, to retom, even after the expiration of sixt^ days given him by the 
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act to return the writ, that he had ddivered it to the justices of the peace 
of the hundred, 4"^- who are charged with the duty of directing the levy 
on the inhabitants, and that they had done nothing upon it; and the court 
of King’s Bench will not thereupon attach the slieriff, for not returning 
the writ, but the next proceeding is against the magistrates, to oblige them 
to do their duty*. 

* J3 East, 544 
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CHAP. VII. 


Of the Capias hy OriginaI., and Process of Outlawry, 
in the King’s Bench, and Common Pleas. 

At commoB law^ the defendant was not liable to be arrested, upon mesne 
process, for civil injuries unaccqpipanied with force This immunity of 
the defendant’s person, in case of peaceable though fraudulent injuries, 
jproducing great contempt of the law in Indigent wrongdoers, a capias ivas 
allowed lo amst the person, in actions of accmint, though no breach of 
the pi-itce "'cre suggested, by the statutes of Marlbridge, (52 lien. III.) 
c. 23. and Westm. 2. (13 Ed. I.) c. 11. in actions of debt and detimie, by 
statute 25 Edw. III. stat. 5. c. 17* and in all actions on the case, by statute 
19 Hen. VII. c. 9^ 

In ordinary cases therefore, if the sheriff return, on the original mrit, 
or process of attachment, that the defendant has nothing by which he can 
be summoned or attached, a capias may be sued out, in order to arrest his 
person ^ And where a capias lies, it is now generally issued in the first 
instance, without previously suing out the original ^ ; in like manner as 
in Chancery, it was usual to issue the subpoena, without first bringing in 
the bill The capias is a judicial %vrit, issued by the filacer, and directed 
to the sheriff or sheriffs of the same county as the original; commanding 
them to take the defendant, if he be found in their bailiwick, and safely 
keep him, so that they may have his body in court, at the return of the writ, 
to answer the plaintiff in the action: and it is usually called a special 
capias ad respondendum K If the sheriffs return to this writ, that the 
defendant is not found in their bailiwick, the plaintiff may have on alias 
or pluries capias, directed to the same sheriffs, commanding them, as brfore, 
or as qfientinies they have been commanded, to take the defendant 8^ &c.; 
or he may have a capias, directed to the sheriffs of a different 
county, (and afterwards, if necessary, an alias or pluries testatum capias,') 
BUg^sting that the defendant lurks and wanders in that county In 
any of these writs, if the defendant be within a liberty, it is usual to in¬ 
sert a clause of nmi omittas *,* which clause may be inserted in the first 
process: So that, under particular circumstances, it may be ncccsssary for 
tfa«» l^laintiff to have recourse to an alias or pluries testatum, non omittas, 

•8 Co. 12. ••Trj'e.Sf). 

^ S Eke. Com. 891. ^ Ajjpend. Cliap. VII. § 1. 

* Co^. rib Pkader, S W.8. Gilb. C. * Id. § 3. 

P. 14. <S Blae. Com. 279, See. Steph. 25. * Id. § 4. 

104, ' >ld.§0. 
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^ tlie isrtost of anj against the 

6£f^dant's person ; and commands the dierifle, as before, or as tfieniimes 
they have been commanded^ not to omit by reason of any liberty, but to 
take the defendant, &c. it being /w^j^crfthat he larks and wanders in their 
county. As an original writ cannot be issued so there cannot be a capias, 
into a connty palatine; but on an originaLwrit sued out in another county, 
a testatum capias may be issued into a county palatine **, for bringing in 
the defendant. In the courts of great sessions in Wales, by a late act pf 
parliament writs may issue from one county to another. 

In a personal action, brouglit by tivo or more executors, there may be 
sumt/u)nsand severance; that is, if one or more of them will not join with 
the rest in prosecuting the action, the court will issue a writ of summons 
ad sequendum simul^, and upon their non.«ppearance at the return of it, 
will give judgment of severance *, so as to enable the rest to proceed with¬ 
out them. 

The process upon the original should be tested in the name of the chief 
justice, or senior judge of the court, if there be no chief justice. The 
capias should regularly be tested in term-time j but not on a Sunday, or 
other dies non juridicus: And where the plaintiff means to proceed to 
outlawry, the capias should be tested on the quarto die post of the return 
of the original the alias on the quarto die post of the.return of the capias, 
and the pluries on the quarto die post of the return of the alias * / and 
there must be fifteen days at least between the teste and return of 
each writ In the Common Pleas it is said, that suing out the capias, 
alias, and pluries together, is regular, and warranted by constant practice *. 
And unless the plaintiff mean to proceed to outlawry, the capias may be 
/rs/ed before the original, and even before the cause of action accrued, pro¬ 
vided it be actually taken out afterwards j and it is not necessary, in other 
cases, that the alias or pluries should be tested on the quarto die post of the 
return of the preceding writ ; for as the mesne process never appears on 
the record, no error can be assigned therein*; and the defendant cannot 
have oyer of it, so as to plead in abatementThese several writs must be 
made returnable like the original, in the King’s Bench, on a general return 
day ”, ubicunqtte, at wheresoever the king shall then be in England, or, in 
the Common Pleas, before the king’s justices at Westminster, in the ^me. 


^ * Ante, 106. 

’’ Append. Chap. VH. § 6. 

® Stat 6 Geo. IV. c. 106. § 13. 

A|^nd. Chap. VII. § 7. 

* Id. § 8. and ace Bac. Abr. tit. Summons 
and Severance, F. 

f Tiye, 191. 

* Wright and another v. —, T. 44 Geo. 
III. K.B. 

" Trj-e. 60. S Wils. 117. 1 H.Kac.m. 
Iwt sec the statutes 16 Car. I. c. 6. § 7. 24 
Ceo. 11. c. 48. § 6. Ante, 107. 

VOL. 1. 


‘ Barnes, SSS. 

* ffright and another v. —T. 44 Geo. 

m.K.B. 

> 3 Wila. 464. 

” Per Cur, E. 18 Geo. III. S Cronip.S 
Ed. 87,8. and ai^ 1 Bos. & BuL 342, 3. 

" And a testatum capias in the Common 
Fleas, having been made returnable on a daj? 
certain, instead of a general return day, was 
held irregular. 2 New Rep. C. P. 133. and 
see 6 Taunt. 833. I Marslj. 899. S. C. 
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or tile nOxt term; for where a whole term intenrence, betwe^ tJie teste 
and return of the capias, it is Bull and roid»; and a testatum capias, by 
original, made returnable at Westminster, instead of " wheresoever, &c." 
is irregular 

Amendment o£ ITic process by original may in general be amended, as well as the pro¬ 
cess by bill. Thus, leave has been given to amend a special capias, in one 
of the defendants’ names, in order that an application might bo made to 
the master of the rolls, to procure a new original So a special capias, 
omitting the Christian names of two of the defendants, was amended by 
inserting them, thoi^h there ivas nothing to amend by, on payment of 
costs If there be less than days between the teste and return of 
process by original, it may be amended, in the Common Pleas®: And 
where a capias is made returnable on a day certain, instead of a general 
return day, that court vrill allow it to be amended, even after a rule nisi 
obtained to quash the writ for irregularity, on payment of costs So, 
where an attadiment of privilege was returnable after the essoin day, and 
before the qmiio die post, instead of being returnable on a day certain in 
full term, an amendment was allowed, on payment of costs i?. But the 
courts will not in general allow an amendment of process, to the prejudice 
of the bail K 

Eriai facins. When the defendant absconds, or keeps out of the way, so that he can¬ 
not be arrested or served with process, the plaintiff, on the return of non 
est inventus to the plurks capias, may have a writ of exigi facias, and pro- 
In joint action, ceed to ouf/an>7^ ^Or, if there be several defendants in a joint action, 
and one of them abscond, or keep out of the way, the plaintiff may have 
a writ .of e^rigt facias against that defendantj and must proceed to out- 
UccUgp;, after lawTy against him, before be can go on against the others *. In declaring 
^ against A. upon a joint contract by A. and B. it is not enough to allege 
tbat B. was in due manner outlawed, without adding that he was outlawed 
in that suit And wberc, in a joint action againat two, it appeared that 
one of the defendiuits Imd b^u outlawed upon different process from that 
by which the other was brought into court, and no connexion was shewn 
between the several write of capias against each, as referable to the same 
original; as where one was outlawed upon process by origmal, tested the 
10th April, returnable on the first return of Easier term, and continued 
regularly do%vn to the time of the outlawry, and the other was arrested on 
a special testatum capias, issued on the 24th AprU in Hilary vacation, to 
which bail was put in, and the plaintiff declared against him alone, 

® S Blac. Rep. 84>&. 8 Wils. S4I. S. C. ^ S New Rep. C. F. 185. Wood and others 

. ® 1 Chit. Rep. SSS. ^ v. Mindley, 57 Geo. 111. K. B. 1 Chit. Rep. 

”7 Bumf. & East, 299. and aee 1 Bos. & SSS. and see id. 874. 

FuL 481. £ Bos. & FuL 109. > 3 Blac. Com. 288. Gilb. C. P. 15. 

^2 SBtStlr R. S9S. ‘ Tiye* 166. 

« 8 Wils. 464. 2 Blac. Rep. 918. S. C I ‘1 Str. 473. 1 Wils. 78. 2 Str. 1269, 1 
! il/'Ske. 291. I Bos. & PuL 842. Blac. Rep. 20. 4 Bro. Part Cas. 604. S. C. 

f 6 Taunt 86$. 1 Marsh, 889. S. C. ™ 8 East, 144. but see Co. Lit 126. 6. 

’^6 Moore, 113. 8 Brod. & Bing. 26. 862. 6. 

' kav,'," 
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O*- OUTtAWKY* 


aliedgiiig l^e Mitlawry of the other defen^nt in the same suit; the court 
of King’s Bench set aside the declaration for irregolarity K But an alle¬ 
gation that a co-defendant was hy due course of law outlawed, at the suit 
of the plaintiff, in this plea and suit, is sufficient, without a ptaut patet 
per recordum 

Outlawry, in dril actions, is putting a man out of the protection of the 
law, so that he is incapable of suing for the redress of injuries, and may 
be imprisoned: and he forfeits thereby all his goods and chattels, and the 
profits of his lands; his personal chattels, immediately upon the outlawry, 
and his chattels real, and the profits of his lands, when found by inqui¬ 
sition*’. So penal were the consequences of an outlawry, that until some 
time after the conquest, no man could have been outlawed except for felony, 
the punishment whereof Avas death: But in Braclon’s time **, and some¬ 
what earUer, process of outlawry was ordained to lie in all actions vi eh 
armis: and since, by a variety of statutes, (the same as introduced the 
capias,) process of outlawry lies in account, debt, detinue, and divers other 
common or civil actions *'■ 


Outlawry, in 
dvil actions, 
what, and when 
it lies, and its 
consequences. 


If the defendant be a woman, the proceeding is called a waiver ; for Waiver of 
as women were not sworn to the law, by taking the oath of allegiance in 
the Icet, (as men anciently were, when of the age of twelve years or up¬ 
wards,) they could not properly be outlawed, or put out of the law, but 
were said to be waived, that is derelictce, left out, or not regarded And 
for the same reason, on infant cannot be outlawed under the age of twelve 


years s. 

Outlawry is either upon mesne process before, or upon process after Upon mesne 

judgmentUpon mesne process, the plaintiff cannot proceed to out- 
lawry, unless the action were commenced by original writ *; nor can the 
defendant be outlawed after judgment, unless the action were so com¬ 
menced; therefore, where the defendant was outlawed after judgment, in 
an action commenced by bill of privilege, it Avas holden that process of 
outlaAvry did not lie, as there was no capias in the original action After After jmlgment. 
judgment, the plaintiff may-have an cxigi facias, and proceed to outlawry, 
upon the return of non est inventus to a writ of capias ad satisfaciendum, 

Avithout an alias orpluries^; because the defendant, having been already 
in court before judgment, and haAung conusance of the debt, ought to 
pay it on the first smng out of the capias, and his not performing the 
judgment is a contumacy, for Avhich he is put out of the king’s protection. 

And no Avrit of proclamation is required upon an exigent after judgment, 

but only upon mesne processIn the Common Pleas, the defendant may In C, P, on 


* 15 East, 1. 

" 7 East, 60, 

* 1 SaUc. 396. 1 M‘Clcl.& Y, 196. 

■* Bract. lA. v. p. 425, 

* Co. Lit. 128. b. Trye, 72. Gilh. C. P. 
15. Fort. 87. 

^ Liu § 186. Co, Lit. 122. b. Trye, 66. 


^ Co. lat, 128* a. 

» Tiye, 77. 

‘ 1 Sid. 159. 

•= 1 Leon. 829. Cro. Eliz.216. 

' Gnb,C.P. 17- Trye, 77,124. 
™ Cro. Jac. 576, 7. 

K 2 
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d&tktrcd on o comnm original, in qdJare (sJmsum foe^i or on 

a original, adapted to the nature of the aOtit^*. But, in the Ex- 
chequer, the defendant cannot be outlawed j as the plaintiff cannot pro¬ 
ceed therein' by original mrit **. 

The writ of ex^ facias is a judicial writ, made out by the ^acer, as 
clerk of the exigents in the King’s Bench, or by the exigenter in the 
Common Pleas, and directed to the sheriff of the county where the action 
is laid ^; commanding him to cause the defendant to be required from 
county court to county court, or from husting to hasting, if in London 
that is, at five successive ^ county courts or hustings, until he be outlawed, 
if he do not apiMJar, and if he appear, to take him e, &c. This writ should 
be tested on the quarto die post of the return of the pluries capias before, 
or of the capias after judgment: and if there be not fve county courts 
between the teste and return of it, there issues, upon the sheriff’s return 
thereto**, an exigent de novo, with a clause (whence it is called an allo¬ 
catur exigcjut,) directing the sheriff to allow the several county courts, 
at which the defendant has been already required *. The writ of exigent 
upon an outlawry, must be in the hands of the sheriff, at the time the de¬ 
fendant is demanded; and therefore, where a slicriff returned to a writ of 
exigent, and allocatur exigent, that he had demanded a defendant at the 
hustings, upon Jive several days, on three of which the writs could not by 
possibility have been in his hands, the court held that the returns were 
irregular **. In the Common Picas, no exigenter shall receive any pluries 
capias, in order to make an exigent or proclamation thereon, before the 
same is signed or stamped by the clerk of the warrants, or his deputy, to 
the end it may thereby appear that the warrants of attorney therein are 
duly filed*: and therefore the practice in this court is, to take the pluries, 
when returned by the sheriff, with a warrant of attorney, to the clerk of 
the warrants, who will mark it, on being paid for filing the wartraut 
In addition to the exigent, a writ of proclamation " was introduced by 
the statute 6 Hen. VIII. c. 4- which, except in London or Middlesex, 
required it to be directed to the sheriff of the county of which the defend¬ 
ant was called or described in the original, for there he was supposed to 
dwell j and if he did not in fact dwell there, he might have avoided the 
outlawry, by the statute of additions**: And where the exigent was 

® Trye, 112. and see Append. Chap, VII. 
§9. 

*> Id. § 10. 

‘ Tryc, 114. Raat. Ent. 189. 855. and sec 
Append, Chap. VII. § 11. 
k 8 Dowl. & Ryl. 66. 

‘ R, H. 2 fit S Jac. II. a P. and see R. 
H. 14 & 15 Car, II. reg. 2. C, F. Ante, 96. 
Imp. C. P. 7 Ed. 666, 7. 

“ Gilh. a Pi 19. Trye* 118. TAet. Brex. 
88. and see Append. Chap. VIL § 12. 

” Dw, 214. 


" Barnes, 820.824.. 

** 1 Price, 809. Ante, 38. 

* Trye, in prtf, 

^ Pita. Abr. fit. Exigent, 20. Bro. Abr. 
tit Exigent ^ Ca/iiai, 19, Dyer, 295. but see 
8 Bac. Abr. 769. Gilb. C. P. 16. Cromp. 
iWirod. 3 Ed. xev. semb. contra. 

* In j^mdon, the hustings are holden once 
every fortnight; on which account the action 
^ generally lat4 there, when the plainfiff iti- 

proceed to outlawry. Trye, 66. 8 
84& ' ^ 



directecl into Imdon or Middlesex, and th& .de&nddQt called therein 

late of London or Middlesex," but did not dwell there, the writ of pro- * 

clamation Avas required to be directed to tlic sheriff of .the county where , 

the defendant was dwelling at the time of the exigent awarded^ or if. the 
kiug’swrit did not run there, to the sheriff of thenext adjoining county. But 
the writ of proclamation is at present governed by the statute 31 Elia. c. 3. 

§ 1. which enacts, tliat “ in every action personal, wherein any writ of 
" exigent sliall be awarded out of any court, a writ of proclamation shall 
be a^varded and made out of the said court, having day of teste and rc- 
" turn as the said writ of exigent shall have, directed and delivered of 
" record to the sheriff of the county where the defendant, at-the time of 
" the exigent so awarded, shall be dwelling; whidi writ of proclamation 
shall contain tlic effect of the same action: And that the sheriff of the 
“ county, unto whom any such writ of proclamation shall be delivered, 

“ shall make three proclamations, one in the open county court, another 
“ at the general quarter sessions of the peace, in those parts where the de- 
“ fendant at the time of the exigent awarded shall be dwelling, and the 
“ third, one month at the least before the quinto exact us by virtue of the 
“ said writ of exigent, at or near the most usual door of the church or 
“ chapel of that town or parish where the defendant shall be so dwelling; 

“ and if the defendant sliall be dwelling out of any parish, then in such 
“ place as aforesaid, of the next adjoining parish in the same county, and 
upon a Sunday, immediately after divine service, and sermon (if there 
“ be one), and if there be no sermon, then forthwith after divine service: 

“ And that all outlawries had and pronounced, whereupon no writs of 
“ proclamations sliall be awarded and returned according to the form of 
“ this statute, sliall be utterly void and of none effect®.” This writ Teste and return 
should have the same teste and return as the exigent; and if the defendant procla- 

rcside^n a different county from that into which the exigent issued, the maiiou. 
writ is called a foreign proclamation The sheriff's return to this writ is. Return to. 
that he has caused the defendant to be proclaimed; and that either gene¬ 
rally, according to the effect of the statute •=, or specially, setting forth the 
times and places when and where the proclamations were made But ProcI,imati<>ns, 
where the proclamations returned by the sheriff, could not by possibility 
have been made between the day of issuing the writ and the day of the 
return, inasmuch as there wns no county court or general quarter sessions 
of the peace held, at which the defendant could have been proclaimed, 
while the writ was running, the court seemed to think tliat the proceed¬ 
ings were irregular «. When the exigent and writ of proclamation are re- Eliu-; cxijreni, 
turned, they should be tidcen to the Jilacer, in the King’s Bench; but, in 
the Common Pleas, tlie exigent is taken to the clerk of the outlawries, and 
the writ of proclamation filed with the exigenter. 

* This act of parliament is enforced by tlie ' Id. § 14, 

court rules of M. 16S4. § «. K. B. and M. ^ Jd. § 16. 

1664. S 9. a P. *3 DowL & Byl. 65. 

*' .Append. Chap. VII, § 13, 
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Upon the defendant’s being pnt in exigent, he is ei^er taken by the 
sheriff^ appears voluntarily, or makes de&olt. If he be taken, hemthejr 
remains in custody of the sheriff, or gives bail, drc. as upon a ctHnmon ar¬ 
rest. Formerly, if the defendant had appeared voluntarily, at any time 
before the return of the exigent *, or quarto die jmt of the return in the 
Common Pleas “, he might have obtained a writ of mpersedms ” from the 
JViMer, as clerk of the supersedeases ^ in the King's Bendi, or from the 
exigenter in the Common Pleas, On entering a common appearance of the 
term in which the exigent issued **. In the Common Pleas, the super¬ 
sedeas is itself an appearance, if delivered to the sherifF before the quarto 
die post of the return of the exigent *: And, in that court, after the return 
of the exigent, but whilst it remained in the sheriff's hands, and before 
the defendant was returned outlawed, the court made a rule, that a «a- 
persedeas to the exigent should be allowed, on payment of costs *. This 
practice of granting a supersedeas still continues, in cases which do not re¬ 
quire specUd bail. But upon a question agitated some years ago, in the 
court of King's Bench, whetlier, in a case originally requiring special bail, if 
the defendant stand out to an exigent s, he can come in and appear to the 
exigent, without putting in special bail, it was ruled by the court, that there 
ought to be special bail. “ It would be very unreasonable, they said, that the 
defendant should gain an advantage, by standing out till process of out¬ 
lawry : He certainly ought not to be in a better condition then, than if he 
had appeared at first: ” And accordingly the direction given 'vvas, that the 
filacer should not issue a supersedeas, till the defendant had put in special 
bail **. So, in the Common Pleas, it is a rule, that " where the defendant 
shall abscond to avoid being arrested, and cannot be arrested, although the 
plaintiff shall hon& fide have used his best endeavours for that purpose, a 
shall not be issued, to stay the proceedings to an outlawry, unless, 
the defendant shall have first put in special bail; and that the wri^f su¬ 
persedeas thereupon issued, in case special bail shall not afterwards be per¬ 
fected according to the course of the court, where special bail is required 
upon arrests, shall be void, and of no effect to stay the plaintiff’s pro¬ 
ceeding to the outlawry: but the same may be gone on with, from tlie 
time of such default, as if no appearance had been entered or special bail 
filed, and shall not be deemed irregular or erroneous, by means of such 
interruption of the proceedings, by putting in, and not afterwards per- 

Burrow, was whetber the defendant, Stand¬ 
ing out to an oiitlawri/, can come in and ap¬ 
pear to tlie o^l^lawnf, without putting in spe¬ 
cial bail: but upon inquiiy, it appear* to 
have been, as stated above, upon the exigent, 
before outlawry, 

" 3 Sur. 1930. 

‘ R. E. 21 Geo. III. C. P. And see 
furflier, as to bail on process of outlawry, 
Petersd. Part I. Chap. XVIII. 


feeling special bail as aforesaid*." 

* Cas. Pr. C. P. 28. 

Ajqwnd. Chap. VII. § 16. and for tlic 
Sheriil"* return thereto, see id. § 17. 

,, ' Trye, tn jtrtf. * 

“K 67, 8. Oilb. C. P. 19. Fort 39. 
Barnes, <326. 

'^ .Barnes, SI 9. 

* ia. 828. and see R. M. 17 Car. II. R. 
E. U Car. II. teg. 1. R, T. 2 Joe. TI. C. P. 

* l'fce question, a* stotod liy Sir Jamea 
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If tbe .defendant be neither arrested nor appear, but make default, at 
^ve successive county courts or hiistbgs, he is oaUUmed if a man, or if a 
woman she is waived, by the judgment of the coroners, or of the recorder 
in London^; and the judgment of outlawry being returned by the she¬ 
riff upon the exigent, the placer, who acts as clerk of the outlawries in 
the King’s Bench •*, will make out a writ of capias utlagatum, which is 
either general or special’^, and may be issued into any county, without a 
testatum^; nor is there any occasion, upon an outlawry after judgment, 
to revive the judgment by sdre facias, after a year and a day «. But, ‘in 
the Common Pleas, a writ of capias utlagatum cannot be sued out and 
tested after the death of the defendant ^ And where the judgment of 
outlawry was entered after the plaintiff’s death, the court held, that a 
capias utlagatum could not regularly be issued, without reviving the 
judgment 8. 

By the general writ of capias utlagatum, the sheriff is commanded, 
** that he do not omit, by reason of any liberty of his county, but that he 
“ take the defendant, if he be found in his bailiwick, and him safely keep, 
“ so that he may have his body in court, on a general return day, whcrc- 
soever, &c. in the King’s Bench, or, in the Common Pleas, before the 
“ king’s justices at Wesimiuster, to do and receive what the court skill 
“ consider of him The defendant being taken by the sheriff on this 
writ, either gives bail to appear and reverse the outlawry; or remains in 
custody, until he actually reverse it, or obtain a charter of pardon, or be 
relieved under an insolvent act K 

At common law, the defendant could not have beep bailed, when taken 
by the sheriff on a capias utlagatum and this case is particularly ex¬ 
cepted out of the statutes 23 Hen. VI. c. 9. and 13 Car. II. stat. 2. c. 2. 

, § 4. by the latter of which statutes it is expressly declared, that “ no 
“ sheriff, &c. shall discharge any person or persons, taken upon any writ 
" of capias utlagatum, out of custody, without a lawful supersedeas first 
" had and received for the same But now, by statute 4 & 6 W. & M. 
c. 18. § 4, 5. ** if any person, outlawed in the court of King’s Bench, 
other than for treason and felony, shall be taken and arrested, ujmn any 
" capias utlagatum out of the said court, tlie sheriff making the arrest 
“ may, in all cases where special bail is not required bp the said, court, take 
" an attorney’s engagement under his hand, to appear for the defendant, 

“ and reverse the outlawry; and may thereupon discharge the defendant 
" from such arrest: and, in those cases where special bail is required bp 
" the said court, the said sheriff shall and may take security of the defend- 
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• Co. Dt. 288. b. Gilb. C. P. 15, 16. and 
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" penalty of double the sebiq for which spei^ bail is required, and no 
more, for his appearance by attorney in court, at the return of the writ, 
" and to do and perform such things as shall be required by the same 
court; and after such bond taken, may discharge the defendant from 
" the said arrest: Or, in case the defendant shall not be able to give se- 
" curity as aforesaid, b^re the return of the writ, he shall and may be 
" discharged, whenever he slxall find sufficient recurity to the sheriff, for 
** his appearance by attorney in the said court, at some return in the cn- 
suing term, to reverse the outlawry, and to do and perform such other 
“ thing and things as shall be required by the said court This statute 
has been construed not to extend to criminal cases; at least to misdemeanors, 
after conviction **: And even in ciiM cases, the defendant cannot be Imiled, 
where he was not bailable upon the process to outlawry '; for it was the 
design of the statute t<» put him in the same condition as if he had not 
been outlawed: and tberetbre he is not bailable, when taken upon an out¬ 
lawry- ‘ifler judgment. Neither, upon this statute, will the court an 
motion restore goods taken upon a special capias ntlagafum / but they 
will of course be restored, upon the reversal of the outlawry ®. A bank» 
rupt having been arrested after outlawry, and a levy made on his goods by 
the sheriff, under a special writ of capias utlagatum, the court of King’s 
Bench would not relieve him on motion, in a summary way, from such ar¬ 
rest and levy, except upon the terms of appearing to the action, and putting 
in and perfecting special bail; although the plaintiff had also proved her 
debt under the commission, and received a dividend, after which she com¬ 
menced her action for the balance And it seems, that bankruptcy and 
certificate are no grounds for discharging a prisoner in custody on a capias 
utlagatum s. 

When there is no affidavit of a bailable cause of action, the sheriff is au- 
thenrized, by the statute, to discharge the defendant, on an attorney’s 
undertaking to appear and<rcverse the outlaw’ry: But where an affidavit 
has been made, he ought not to be discharged, without giving the security 
required by the statute; whidi is not a common bail bond, but a bond, 
with one or more sufficient surety or sureties, for appearance by attorney 
at the return of the WTit, and to do and perform such things as shall be 
required by the court ^ ; that is, to put in and perfect bail to a new action, 
plead within a limited time, put the plaiiitiff in the same condition, and 
such like matters And it is not necessary that the affidavit should be 
made before the outlawry nor the sum sworn to indorsed on the capias 
utlagatum *; but it is sufficient, if there be an affidavit before the defend- 


® See R. H. 2 Car.»I. § S. C. P. 

^ ■I' Bur. 2SS9. 

® Id. 2540. 

< 2 Wiis, m. Per Cur. M. 20 Geo HI. 

i. i. ' ' 

? • C^rtfa, 459. 1 bd. Raym. 849. S, C. 


^ 3 Taunt. 141. 

“ 3 Bur. 1483. 

* 4 But. 2540. 

fc 2 Str. 1176, 9. 1 WiU. 3. S. C. ForU 
39. S. P. 

> 3 Bur. 1482. 
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ant Is disjAarged: tlje court having determined, th^ process of outlaviory 
is not within the statutes for preventing frivolous and vexatious arrests *. 

By the special writ of cajnas utlagalmn, the sheriff is commanded, not 
only to take the defendant, as by the general writ, but also to inquire, 
“ by the oath of honest and lawful men of his county, what goods and 
" chattels, lands and tenements, he hath, or had on the day of his out- 
lawry, or at any time afterwards; and by their oath to extend and 
** appraise the same, according to their true value; and to take them into 
“ the king’s hands, and safely keep them, so that he may answer to the 
" king for the true value and issues of the same; making known what 
" he shall do thereupon to the court, on the return-dayUpon this 
writ, the sheriff is to impanel a jury, who are to make inquiry of the 
goods and chattels of the defendant, including his debts'^ or choses in ac¬ 
tion, and also of his leasehold and freehold lands and tenements; to ap¬ 
praise the goods, and to extend or value the lands, &c. But they have 
nothing to do with his copyholds or trust property ®. Witnesses may be 
subpoena’d to attend the execution of the inquiry; and when made, the 
sheriff is to take possession of the goods and chattels of the defendant, and 
of the leasehold tenements in his own occupation^: But he must not oust, 
or disturb the possession of his tenants ^; and can only take the issues or 
profits of his freehold tenements The inquisition should set forth, with 
convenient certainty, the appraised value of the goods; the particulars of 
the debts; o{ whet lands, Sic. the defendant is seised or possessed, the 
different parcels, in whose tenure, and of what annual value, beyond re- 
prizes *. But the inquisition, being merely an office,of instruction or its- 
formation, does not require so much certainty as an office of intituling 
And if the lands, &c. be undervalued, there may be a melius inquirendum I 
When the special writ of capias utlagaium is returned, it should be de¬ 
livered, with the inquisition annexed, to the flaccr, as clerk of the exi¬ 
gents and outlawries'’^ in the King’s Bench, or to the clerk of the outlaw¬ 
ries in the Common Pleas, and afterwards filed in the office of the cuslos 
brevium'^; whence a transcript is sent into the Exchequer®. Out of 
this latter court there issues a venditioni exponas, to sell the goods p, a 
scire facias, to recover the debts % and a levari facias, to levy the issues 


* Fownes v. Alien, M. 10 Geo. II. cited 
in 3 Bur. 1483. Bames, 322. 

‘'Trye, 115, 16. Srev, 36. Thes. 
Jirev. 59, &c. Lit But. 652. and see Ap¬ 
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' 4 Co. 96. Lane, 2.S. Lutw. 329. 1613. 
Glib. C. F. 200. but see 3 Hot Abr. 806. 1. 
53. Sav. 40. 

Parker, 190. 

® Cro. Jac. 513. Sty. Rep. 41. Bunb. 92. 
but see the statute of frauds, 29 Cbr. IT. c. 
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property is: not extendible by this statute, 
on a caims utiagatum. Lee’s Prac. Die. 2 
Ed. 315. n. and see Ilardr. 466, 7. 488. 


f 9 Hen. VI. 20, 21. 
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k 2 Salk. 469. Bunb. 103. 
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678, 9. 

” Gilb. C. P. 16. 

■* Append. Chap. VII. § 23. and for the 
return thereto, see id. § 24. 

■I Gilb. C. P. 16. 1 Lutw. 330. 
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andpfofitsj under whidi latter writ, the my toke net eidy the 

rent and moveables of ihe.paarty outlawed, but also the c&t%f of ii strdnger, 
levant and tmichant on the lands extended ^ In aid of these writs, a UU 
may be exhibited in the Exchequer, gainst the outlaw, to compel a dis- 
csoveiy of his real and personal estate, &c. either by the plainUff, to enable 
him to take out execution, <» by the attorney general, on behalf of the 
crown •». And it is said to be the course of that court, upon an outlawry, 
to prefer an information, in the nature of a trover and conversion, against 
him that hath the goods of the party outlawed 

The money raised by the sheriff, under these writs, belongs to the 
crown ; but the plaintiff may have it paid to him, in satisfaction of his 
debt and costs, by applying to the court of Exchequer, or lords of the 
treasury: and he may also, upon petition to the lords of the treasury, 
obtain a lease or grant, under the Exchequer seal, of the, king’s right to 
levy the profits ®. If the money raised by the sheriff do not exceed the 
sum of </ txvuuds, tlie court of Exchequer, on motion, will order it to bo 
paid to tub plaintiff. But if it exceed that sum, the plaintiff must peti¬ 
tion for it to the lords of the treasury; stating the amount of his debt, a 
short abstract of the proceedings, with the expenses he has been put to, 
and praying, in respect thereof, that the attorney general may be autho¬ 
rized to consent, on behalf of the crown, that the money remaining in the 
sheriff’s hands may be paid over to the petitioner t This petition is re¬ 
ferred, by the lords of the treasury, to their solicitor b ; who should be 
furnished with a certificate of the proceedings from the clerk in court 
and an affidavit ‘, sworn before a baron, of the amount of the debt and 
costs ; whereupon he will make his report which should be filed with 
the clerk of the treasury. A warrant is then issued, under the king’s 
sign mamial, for the attorne^gencral to give his consent to an order, pur¬ 
suant to the prayer of the petition *: ujion which a mdiott is made in the 
court of Exchequer; and, the attorney general consenting, an order is 
framed accordingly This order must be engrossed, and put under seal, 
with a snhpcena^ annexed to perform it; and the sheriff being served 
therewith, must pay over the money, or will be liable to an attachment 
Having thus shewn the consequences of an outlawry, I shall proceed to 
consider the mode of reversing it, where the party outlawed comes in 
gratis, at in consequence of an arrest u|K»n the cajnas utlagatum. There 
are two wnys of reverting an outlawry; 1st, by writ of error t', returnable 


^ 1 Ld. Ilsym. SOS. and the cases there 
cited, in the last edition. 

“ Hardr. 88. 

* I Mod. 90. 

* Append. Chap. VIL § 85. 

* 9 Heal. VI. 80. 8 Rol. Abr. 808. Hardr. 
liiSB. 482. T. Raym. 17 . Gilb. C. P. 17. 

Append. Chap. VII- § 80, 7. 
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“ Irf. 5 S3. 

“ /d. § 84. 
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* Co. Lit. 839. b. Trye, 73. Fort. 88. 
2 Ken. 804. Append. Chap. KLIV. § 4, 5, 
6. And for the forms of assignments of er¬ 
ror, and otiier proceedings, on a writ of error 
coranit nobis, sec id. § 80, &e. 188. 
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coram nohit*, or v(^hs*>; 2dly,by motiotf, founded on a plea, averment ®, 
or suggestioi^ of some matter apparent, as in respect of a w^jw^redeoA-, 
omission of process, variance, or other matter apparent on tihe record; and 
yet, in these cases, some have holden, that in another term, the defendant 
is driven to his writ of error. But for any matter of foct, as death, im¬ 
prisonment, service of the king, &c. he is driven to his writ of error, 
unless it be in the case of felony, and there in favorem vitm he may plead 
it. And there is an old rule of court, in the Common Pleas, that a writ 
of error shall not be allowed, nor any record removed, or wit of de non 
moiestando or su^sedeas granted, before some manifest error be shewn to 
the court, in term time, or in vacation to some of the justices, and by them 
allowed ■*. It seems, however, to be discretionary in the courts to relieve 
by motion, or put the parties to a writ of error; and of late years they 
have gone further than heretofore upon motion, the more effectually to ex¬ 
pedite justice, save expence, and preserve the credit and character of the 
defendant. 

It was not formerly usual for the courts to reverse an outlawry upon For error in fact, 
motion, for error in fact; the defendant being put to his writ of error for 
reversing it But now, where it appears by affidavit, that he was im¬ 
prisoned 8, or beyond sea at the time of the exigent awarded, the courts, 
for avoiding circuity, will reverse the outlawry upon motion. So, it was 
reversed by the court of Common Pleas, although it was sworn, that the 
defendant went beyond sea, in order to avoid the process *. And where, 
on error to reverse an outlawry, the error assigned was, that before and at 
the time of awarding and issuing the exigi facias, the plaintiff in error 
was in parts beyond the seas, and the defendant pleaded, that before the 
awarding and issuing of the exigi facias, the plaintiff in error, of his fraud 
and covin, and in order to defeat the defendant in error of the means of 
recovering his just debt, and for the purpose of avoiding the outlawry 
when the same should be pronounced, voluntarily left tlie realm of Eng¬ 
land, and went into parts beyond the seas, and, of such his fraud and covin, 
did volimtarily stay and remain in parts beyond the seas, until after tlic 
awarding of the exigi facias, and pronouncing of the outlawry, whereupon 
issue was joined, and found for the defendant in error; the court of 
King’s Bench held, that tliis plea was not an answer to the assignment 
of error, and that judgment of reversal of the outlawry should be entered 
for the plaintiff in error, non (d>staHle veredicto But, in a late case 
the court refused to set aside an outlawry upon motion for irregularity, 
against one of several defendants, who was a foreigner and resided abroad, 

* T»ye, 74. Append. Chap. XLIV. § t'. ® 3 Taunt. 141. 

Append. Chap. XLIV. § 5, 6. *‘4 Taunt. 631. 1 Maule & Sel. 409. and 

' Tiye, 89.118, Thes. Breu, 60. and sec see Bames, 386. 

Append. Chap. VII. § 35* * 4 Taunt. 691. but see 2 Car. & P. 126. 

“ K. T. 24 Eliz. § 4. C. P. 189, (a). 182. 

* Barnes, 384, 6. k 6 Bam. & Cres. 814. 8 Dovl. & By)- 

' Carth. 469. 1 Ld. Rayni. 849. S. C. 2 208. S. C. " 

Sir. ll'm. 1 Wils. 3.S. C. Barnes,319,20. ' 2 Mowe, 667, 8 Taunt. 610, S. C 

326. 12 East, 622. 
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before he had appeared. On a wnt of erxQr to rei^se an outlawry, issue 
being joined on an assignment tliat the outlaw was beyend s^ at the 
time of suing out the writ of exigent, and thence until the time of pro¬ 
nouncing the outlawry, and the plaintiff in error having proved the previous 
proceedings, and that the outlaw was abroad at the time of suing out the 
exigent, the court of Common Fleas held this to be suiiicienl^ without 
pniving the time when the judgment of outlawry was pronounced, or that 
the defendant was then abroad “. But where the de&ndant was described 
in an original tvrit, as T. B. of C. in the county of N., and, upon a writ 
of error brought to reverse the outlawry, the error assigned was, that 
T. B. was not, before or at the time of issuing the original writ, of or 
conversant in C. aforesaid, and that there was not any town, hamlet or 
place, of the name of C. in that county; to which the plaintiff pleaded, 
that he prosecuted his writ, ivith intent to declare upon a bond made by 
the defendant, by which he was described as T. B. of C. in the county of 
N.j tls^' otmrt held, that this was an estoppel, and affirmed the judgment 
of outliio'ry ^ 

At common law, the party outlawed must have appeared in person, in 
order to reverse an outlawry; it not being deemed sufficient fur him to 
appear by attorney'^. But now, by statute 4 & 5 W. & M. c. 18. § 3. 
fur the more speedy and easy reversing of outlawries in the cwirt of King’s 
Bench, " no person outlawed therein, for any cause matter or thing what- 
“ soever, treason and felony only excepted, shall be compelled to come or 
appear in person in the said court, to reverse such outlawry ; but slrall 
or may appear by attorney, and reverse the same without bail, in all 
“ cases except where special bail shall be ordered by the said court.” An 
attorney therefore, making an affidavit to support a motion to set aside 
an outlowry, against a defendant who has not appeared, must shew that 
he is authorissed to act for the defendant 

Before the allowance of a writ of error, or reversing an outlawry, by 
plea or otherwise, for want of proclamations, the statute of Elizabeth ® re¬ 
quires, " that the defendant in the original action shall put in bail, not 
“ only to appear and answer the plaintiff in a new action, to be commenced 
for the cause mentioned in the former*^, but also to satisfy the condemn- 


® fl TaunU 309. 1 Marsh. 68. S, C. and 
see 3 Cur. & ,P. 135. Ry. & Mo. 339. 

s. c. 4' 

6 Ram. & Aid. 682. 1 Dowl. & Ryl. 
328. S. C. 

* Cfo. Jac. 468. Tryc, 71, 2. 2 Salk. 
486f In die case of French v. Moore, M. 
46 Ceo. in. K. B. it was determined, that 
the. tlefetjdant must appear, before be can 
to reverse an outlawry; And thU case 
w9a recognized ly tbet»art, in that of <?zm- 
Watkins, 14 Bast^ 636. sad see 3 
]^oe|ia S0, aecord. But in the case of 
dniam v. 1 Bantf & AM. 133. the 


court held, tliat the defendant need not ap¬ 
pear, before he moves to reverse an out¬ 
lawry : for until it be reversed, no writ ex¬ 
ists, to which he can appear. 

^ 3 Dowl. & RyL 65. and sea 3 Bam. &/• 
Cres. 736. 5 Dowl. & HyU 685. S. C. ac¬ 
cord, 

‘ 31 EUz. c. S. § 3. 3 Salk. 496. 

^ The reason seems to be, that the process 
is determiricd by the outlawry; and conse¬ 
quently the plnintiiT cannot declare upon it, 
but must bring a new action. Cm. Eliz. 
707. but see March, 9. f tide jmt. Chap. 
XVII. 
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" ation; if the pkiiitiif shall begin his suit before the eftd of two im?is 

** next after alhmiug the writ of error, or othfenrise avoiding the said out- 

« lawryV' On reversing the outlawry, for any o/Aer error in law besides For oiher errors. 

the ■ivant of proclamations, it was long unsettled, whether the defendant 

should be obliged to put in sjtecial bail. In tlie earlier cases upon the 

subject, it was determined that he should**: But there arc cases to the 

contrary, in the time of Holt, Ch. J. ®; and in one of them ** it is said, 

that if the party outlawed come in gratis, upon the return of the exigeift, 

&C. he may be admitted by motion to reverse the outlawry, for any other 
cause than want of proclamations, without putting in bail; but if he come 
in by cepi corpus, he shall not be admitted to reverse it without appearing 
in person, as in such case he was obliged to do at common law, or putting 
in bail with the sheriff for his appearance upon the return of cepi corpus, 
and for doing what the court shall order. In two subsequent cases® how¬ 
ever, special bail was put in, upon reversing the outlawry, for errors in 
law, though it does not appear but that the party came in gratis. At 
length, in the case of Serecold v. Hampson the court, upon considering 
the words of the 4 & 5 W. & M. c. 10. § .3. which empowers the outlaw 
to appear by attorney, and says, “ the outlawry shall be reversed without 
“ bail, in all cases except where special bail shall be ordered by the court," 
declared they were of opinion, they had a discretionary power to require it 
or not ; and that the want of an aihdavit before the outla^vry was no ob¬ 
jection «, beouse that is only requisite to warrant an arrest: and though 
the 31 Eliz. c. 3. § 3. be the only act that expressly requires bail, it is 
not to be thence inferred, that in other cases it ought not to l)e insisted 
on; for that act makes a new error, and the bail upon it is absolutely to 
pay the condemnation money. And accordingly, it is now settled, that 
on reversing an outlawry, for any other error in kw besides tlie want of 
proclamations, bail is common or special, in like manner as upon the arrest. 

Where special bail is required, it need not be put in before the allow- When jmt in. 
ance of the writ of error; but it is well enough, if put in at any time be¬ 
fore the reversal**. And in a late case it was determined, that upon a Form or recog- 
writ of error prosecuted by the defendant in person, to reverse an out- 
kwy, in a civil action, for a common law error, the recognizance of bail 
is to be taken in the common alternative form, to pay the condemnation 
money or render the principal, and not absolutely to pay tlie condemnation 
money *, as in the case of reversing an outlawry upon the statute 31 Eliz. 

* R. M. 12 Geo. I. C. F. accord. And 1 Wils. 4. Mania ^ DtickeU, 2 Str. 851. 2 

see 3 Bam. & Crea. 529. 6 Dowl. & RyL Barnard. K. B. 298. S. C. 

302. S. C. but see 2 Barn. & Cres. 853. 3 * 2 Str. 1176, 9. 1 Wils. 3. S. C. and 

Dowl. & RyL 575. S. C. for a fuller note of this case, see 13 East, 

'’Lit Rep. SOI. Garth. 459. 1 Ld. dUi.in mtis. 

Raym. 849. S. C. Glib. C. P. 19. ® Ante, 136, 7. 

* 12 Mod. 545. I Ld. Raym. 60S. S. C ** 1 Ld. Raym. 605. 2 Str. 961. 2 Bar- 

S Salk. 496. nard. K. B. 296. S. C. 

^ 2 Salk. 496, ‘ 12 East, 623. 4 Taunt. 691. acrord. 

“ JTall 4' Wation, E. 12 Geo. 1. cited in 



Ill''' aP'OTJTEJtWR^i 

c: 3i fi»want ofproclaiBOtidns®. AnA thou^ in that case itwas wid, 
tlMt if a party ask of the court to interfere by Bio!Mn/«^£!re lie has no 
r%ht to their interference, but only upcai error brought, they may impose 
upon him what terms they think just, yet in a subsequent case, the court 
of King's Bench, upwi motion, reversed the outlawry of the defendant in 
a civil suit, on account of his being beyond sCa at the time of the exigent 
awarded, upon his putting in bail in the alternative, and paying all costs; 
including any #hich might have been incurred in the court of Exche- 
In C. P. quer**. So, in the Common Pleas, where the defendant is of right en¬ 
titled to reverse the outlawry on‘error brought, the court in general will 
relieve him on motion, without imposing any other terms than payment 
of costs, and putting in special bail, when necessary, or rendering the de¬ 
fendant : And the recc^nizance of bail in that court, which is in the 
alternative, to pay the (X>ndcmnation money or render the defendant, as 
in the King’s Bench, may be taken in the original causeWhere an 
outlawrv was reversed, on account of the third proclamation not having 
been mad-: one month at least before the quinto exactm, the court of 
King's Bcndi, supposing the tvant of due proclamation to be only an irre¬ 
gularity, directed special bail to be put in to the action, in the common 
form But where the third proclamation was made at the door of the 
church of the parish of which the defendant ^vas described to be in tho 
writ, and in the bond upon which the action was brought, but where he 
did not reside at the time when the proclamation was made; the court re¬ 
versed the outlawry, as for want of proclamations, and ordered bail to be 
In joint action, taken to pay the condemnation money In a joint action against two de¬ 
fendants, one of them, being in Ireland, was sued to outlawry; and judg¬ 
ment being had against the other, the court, on motion to reverse the 
outlawry, made the rule absolute, on putting in bail, and consenting to 
give judgment, which they said was necessary in a joint action, on account 
of the original 

Cwnmon ap- In the Common Pleas, when a defendant is outlawed on a common ori- 
™ trespass quare clausum fregit, he has a right to reverse it at his 
veraal, in C. P. expense, on entering a common, appearance, and payment of costs «: 

But special bail is required, on reversing an outlawry, where the sum in 
the original amounts to twenty pounds or upwards^. And in that cou|t, 
no outlawry shall be reversed, after the death of the plaintiff in the action. 


* Ante, 140, 41. 

»> 1 Manle h Sel. 409. 1 'Barn, & AW. 
131. accord, but see 19 Mod. 648. per HoU, 
Ch.'J. S Salk. 496. I HA, Kaym. 349. 
Caitii. 459. PhWji>a v. Warbwton, 86 
Oea,m. J3emdr v. Parkin, E. 31 ^eo. 
IIL K. B. ' Imp. K. B. 10 E<L 646. 8 
' sod tee R.H. 1654. § 1.3. B. 

B, 2 , a P.%s. Pr. a P. 89. 

4 631 . 


^ 2 Barn, & Crea. 353. 3 Dowl. & Ryl. 
576. S. C. 

® 3 Barn. & Cres. 689. 5 Dowl, & Ryl. 
302. S. C. 

» Per Cur, H. 22 Geo. III. K. B. 

> Barnes, 324. 

^ R. H. 8 Car. 1. § 8. R. M. 17 Car, IL 
C. P. atat. 7 & 8 Geo. IV. c. 71, but see R. 
T. 2 Jac. II. C. P. by wbicli special bail was 
formerly required where the sum anounted 
to lea |M)unds or upwards. . 
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without the defendant's appearance, and putting in speciid btul, if re¬ 
quired, ta thc executor or administrator of the plaintiff; or to husband 
and wife, where the wife, whilst a feme sole, sued the defendant to an 
outlawry before marriage: provided the plsputiff's attorney do, within 
Jourleen days after notice given to him of the defendant’s intention to re¬ 
verse the outlawry, deliver to tlie prothonotary the mune of file plaintiff’s 
executor or administrator ®. In general, an outlawry can only be re- Costs on re¬ 
versed upon payment of costs: But if the process has been abused, an^ S”**' 
made subservient to purposes of oppression, as where a man has been out¬ 
lawed, who was already in prison at the plaintiff’s suit % or being at large 
did not abscond, but appeared publicly, and might have been arrested or 
served with process', the court, on motion, will order the plaintiff to re¬ 
verse the outlawry at his own expense. So,.where the plaintiff had pro¬ 
ceeded to outlaw a female, and obtained judgment of waiver, the court set 
it aside on motion, with costs ; it appearing that she was in prison, during 
the time the several processes were sued out, and that the plaiiititf was 
aware of that fact, and knew where to find her 

In the Common Pleas, the reversal is entered on the same roll where Entiy of re- 
the exigent is awarded «. And, on reversing the outlawry, the defendant 
must pay to plaintiff or his attorney, or leave in court for him, the full 
and just costs of suit to the exigent; And where the plaintiff, by virtue 
of such outlavny, hath taken an inquisition, and extended the goods, &c. 
of the outlaw into the king’s hands, and returned the same into the Ex¬ 
chequer, such further just and reasonable costs shall be taxed by the pro¬ 
thonotary, and likewise paid to the plaintiff or his-attorney, or left in 
court, as the plaintiff hath been at in taking and prosecuting the said in¬ 
quisition, before any certificate of such reversal shall be made by the clerk 
of the outlawries^. Also, when an outlawry hath been transcribed into 
the Exchequer, and process made out thereupon, and afterwards such 
outlawry is reversed, before any judgment shall be entered for removing 
the king’s hands, and the party outlawed restored tp his possession, the 
prosecutor of the outlawry shall be paid such costs as shall be taxed by 
the remembrancer or his deputy, for the proceedings in that courts. But, 
with this exception, no defendant who shall appear and reverse an out¬ 
lawry, shall upon such reversal pay for costs to the plaintiff, any sum of 
money exceeding the usual costs of the exigent in the Common Pleas, to- 
!■ gether with the fine to the king upon the original writ, if any was paid; 
and all further costs shall be respited, until the time of signing judgment 
for the plaintiff**. 


* R. T. # Joe. 11. C. P. and see Baraes, 
S2a S26. 

^ 8 Vent. 46. 8 Salk. 496. Barnes, 881. 

* T. Jon. SIl. Comb. 19. IS Mod. 418. 
8 Wils. 187. but see Cas. Pr. C. P. 61. 78. 
151. Barnes, 820. S. C. Id, 881, 8, S. 

“ 9 Moore, 589. 


* R. H. 8 Car, I. § 4. C. P. 

^ R. T. 2 Jac, 11. and see R. M. 17 Car, 
II. C. P. 

« R. T. 1 W. & M. reg. 1. C. P. Barnes, 
384. 

•• R. T. S3 Car. II. C. P. 
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WlwM Hie oatlamry is reversed, er ^ti0:^da&t ^&{i8 obteined a;Hiai1ier, 
bfperdoa, he may be dtsdiarged, if in custody, by writ'of sup 0 >seSeaJi*; 
and his property **, if taken into the king’s hands, Hudl be restored to him 
by writ of atnoveas mams, pr otheipvise, a^rding 'to the course of the 
Exchequer And. where a '{^Oriff’s effieer, beii^ in p 08 se|sion of the 

tenant’s e#e^ under an outkwry, made a dSstress for rent, and sold the 
goods so distrained, and afterwards the outlawry was reversed; it was 
ruled, thht the officer was liable to pay the produce of the goods to the 
laudhnrd,!. m*an aetioa for money had and received^. When'the defei^ 
ant has obtained a charter of pardon, he must sue out a sdire to 

notice thereof to the plaintiff, in order that he may further prosecute 
. his action^ if he think proper 

Erery outla^v^y deteJinines upon the death of the party outlawed^: 
and if he was outlawed in a civil suit, the representatives of the outlaw 
sludl have r^thution of the land seized, or of the personal effects, if they 
in tlte sheriff’s hands undisposed of; but in crhntnaf't^ses,'^ out¬ 
lawry wtwks an entire forfeiture of the outlaw’s estate, both real and per- 
8<Hnd! In order to reverse an outlawry on death, there must be a cer¬ 
tificate from the minister of the parish where the party died or was buried> 
and likewise an affidavit of his death, by some person who was acquainted 
with him, and waupresent at the death or burial; in whidbt affidavit the 
psr^y should be described as in the outlawry. But though outlawry deter¬ 
mines upon the death of the outlaw, yet, before the king’s hands oan be 
amoved from the lands or goods seized, such death must be pleaded, and 
judgment' entered up thereon in the Exchequer, upon the plea being con¬ 
fessed by the attorney general. Aud in like manner, if the outlawry be 
revewed; (which must be done in the court where the action was ori¬ 
ginally. luought,) for any other reason, a certificate of such reversal from 
the derk of the outlawries must be pleaded and confessed, and judgment 
entered up .Aereon in the Exchequer, before the king’s hands can be 
amoved. These proceedings are in nature of a suggestion upon the roll, 
in the court of Exchequer; and the judgment of the barons is, "that 
hie majesty’s hands be amoved from Hie possession of the premises, &c s.” 
The plea in this case may be put in by any person; for though the judg¬ 
ment that he shall he restored to the possession of the premises, yet it 
gives BO title to the lands: but in order to ilischarge the sheriff, the j^dg- 
m^ roU tnbst be earried to the pipe office, that a qui^us may he mode ’ 
thereupon. If, after such judgment, any difficulty attends Hie |;etting 
possession, a writ of amoveas mams must be sued out of the Ei^hequer, 
directed to the s^riff; who wiU thereupon deliver possession 


• Cter. H. stat.8. o.», § 4. Tirye, 18*. 

, ' iAV'ia'Vfittttifai *et SliziSTB., 
.Biudv 't 04 «tid '.as lo 
s^4.j|faidi:84, 



* Trye, 134 164. oud for the forte of this 
wriw and of the whurn thereto, see Append. 
Chap.!^n.'§, 89^ 40, 41. 

f Cas. Fr. C. Fi iS0. Ante, 185. 

* Append. 0)4 mfi 88. 

“ 8-fiel. Pf. 2 Ed. SQ5, &e. 



i: 145 3 


CHAR Vllt 


QT the Bill of Middlisex and Latitat, and subse¬ 
quent Process theremf in the Kino’s Bench the 
Capias quarb Clausum fregit, in the Common 
Pleas ; and of Process in the Exchequer tf Pleas* 


A Bill of Middlesex, or Latitat, is the ordinary mode of commencing Bill of Mddle- 
actions in the court of King’s Bench, against unprivileged persons: And 
a latitat, being a kind of original in that court S may be issued in the issued, and 
first instance, without previously suing out a bill of Middlesex But 
this mode of commencing actions is not applicable to peers of the realm, 
corporations, or kundredors on the statute 7 & 8 IV. c. 31. who, not 
being subject to a capias, must be sued by original writ; nor to members 
of the house of commons, who for the same reason must be sued by original 
writ, or by bill for the real cause of action, stating them to have privilege 
of parliament. And there is no need of any process for commencing 
actions against attornies or oilicers, who are supposed tb be already present 
in court; nor against prisoners in the actual custody of the mar shal . A 
writ of latitat, issued against a peer, was superseded on motion, grounded 
on an office copy of thepnreipe, in which the defendant was styled Baron*’: 
but the motion for this purpose must be made as soon as may be, and be¬ 
fore interlocutory judgment 

The bill of Middlesex, or latitat, is in general considered merely as pro- In general con- 
cess to bring the defendant into court. It might therefore formerly have 
been sued out, though the defendant could not have been arrested upon 
it, before the cause of action ®; and the plaintiff is allowed to give in 
evidence a cause of action arising after it is sued out, and before the ex¬ 
hibiting of the billBut in a late case, where the defendant was ar- Sued out before 
rested and held to bail on a hill of Middlesex, for a <fcbt not due* at the 
time of the arrest, the court ordered the bail bond tt> be delivered up to 


* Garth. SSS. 8 Ld. Raym. BBS. Cowp. 
456. 

» %. Rep. 156. 178. 1 ISd. 5S. 60, 
Garth. SSS. 8 Ld. Raym. 880. 1 Str. 550. 
8 Str. 730. 8 Ld. Raym. 1441. S. G. Wllea, 
858. 8 Bur. 961. 1 BUtc. Rqh 815. S. G. 
S Bur. 1241.1 Bkc. Rep. SI8. S. C. 8 Bkc. 
Rep. 925. Forrest, 110. 9 East, 337. 3*4. 

® S East, 127. and see 3 Maulc & Seh 
VOI,. 1. 


88 . 

.> ' 

. •* Lady Napier's case, T. 81 Geo. IIL K. 
B. 118. 

* Oo. EUk. 871. Gro. Jae. 561. 1 VenU 
88. 8 Mod. 343. 1 Wils. 142. 8 Bur. 967. 
Doug. 68. 4 East, 75. 

* Gowp. 464. 7 Durnf. & East, 4. 4 East, 
76. and see 8 Wms. Saund. 6 Ed. 1. (L) 





W OP THE BILE Of iMIiH».ESEX, 

as ^!i* catteellied, and set aside the bill of Middlesex, for irt^hrity ». It has 
mencement of frequently ruled however, that few certain purposes, a bill of Middle- 

sex or latiitU, out of the King’s Bench, may b© taken to be in nature of 
an original writ in the Common Pleas •>; and a la/i^at, even without a bill 
of Middlesex, if properly issued and continued on the roll, has been holden 
to be a good commencement of the suit, to avoid a plea of the statute of 
limitations «, or a tender made after suing it out \ It was indeed said by 
Holt, Ch. J. that there is a difference between a civil action, and an action 
ffven by a statute; for in the first case, the string out a lalitai within the 
lime, and continuing it afterwards, tvill be sufficient; but in the other case, 
if the party proceed by UU, he ought to file his bill within time, that it 
may appear to be upon the record itself®. But, upon a writ of error, all 
the judges in the Exchequer chamber held, that a latitat is a kind of ori- 
pnal in the Kings Bench And accordingly, in two subsequent casesR, 
it was golden to be a good commencement of the suit in a penal action. 
Hence it appears, that 'a latitat may be considered, either as the com- 
mencenit'nt of the action, or only as process to bring the defendant into 
court, at the election of the plaintiff**. Though if it be stated as the com¬ 
mencement of the action, to avoid a taider, the defendant may deny that 
the plaintiff had any cause of action at the time of suing it out ‘; or if 
it be replied to a plea of the statute of limitations, the defendant, in order 
to maintain his plea, may aver the real time of suing it out, in opposition 
to the teste 


the process in trespass in the King’s Bench tras 
Attachment. founded on a plaint or queritur *, entered on the records of the court: ami 

Ileturn to. the first process thereon was a precept in nature of an attachment *",- upon 

which the sheriff returned, either that he had attached the defendant", or 
Bill of Mm.> that he had nothing by which he could be attached". On the latter re¬ 
turn, if the defendant did not appear, there issued into Middlesex;, or other 
county where the court sat, a precept in nature of a capias, commandiiig 


* 8 Chit Rep. 11. 

Sty. Rep. 156. Cartli. 2S3. S Ld. Raym. 
683. 1 Wila. 147. Cowp. 456. 

® AnU, 87. 2 Wms. Saund. 5 Ed. 1, 

( 1 .) 

" Cro. Car. 864. 1 WiU. 141. but see S 
Boi.&PuL830. 

* Carth. 8S3. 

* 8 La. Raym. 888. Cowp. 466. 

» ^rutget V. JBwpton, and Hardiman v. 
Wiitaier, dted in 8 Bur. 950. 3 Bur. 1843. 
Cowp. 454. 8 East 674, 

* Bui. M jPW. l&l. 1 WUs. 146. P^h 
wjyarlM, H. g4 Geo. III. K. B. and See 8 
Bofae. & East, 688. 8 Wms. Ssimd. 6 Ed. 

> V* i’lyUiw 141. 

* »W. MO. S Barn. & Cres. 388. 5 
Bant. & Cm, 140. 7 Dowl & ByL 780. S. 


C. and see 4 Esp. Rep. 100. 161. as to evi¬ 
dence of the commencement of the action, 
&c. 

' Append. Chap. VIII. § 1. In Trye’syu* 
Jit. pubBsfaed in 1684. it is said, that there 
were several files of diese plaints, then re¬ 
maining in the former upper treasuiy of the 
King’s Bench; and the profits arising from 
them were formerly so conddcrable, that they 
were always excepted by the cldef justice, out 
of the grant of the office of citslos bremum. 
Id. p. 98.100. See also Rich. Pr. K. B. 

8 H. Blac. 871, 8. 

"* 1 lye, 99. Stat. 8 EUz. c. S. Brown’s 
Vade Meeum, 686. and see Append. Chap. 
V1U.§2. 

« Append. Chap. VIH. § S» 

«/</.§ 4. 



AND hAtlTm, &C. 

I^e sheriff of that county to take the de£endaut> if he should he found in 
his hailivrick, and safely keep him, so that he might have his body before 
the king, at a certain time and place therein mentioned, to answer the 
plaintiff, in a plea of trespass &c. This precept being now used as the 
first process in trespass, when the defendant is in Mid^sex, is therefore 
called a bill gf Middlesex: and it is the proper process, when the de¬ 
fendant resides in that county; it being holden that a latitat, directed to 
the sheriff of Middlesex, is irregularIf the defendant cannot be ar¬ 
rested upon, or served with a copy of this process, the plaintiff may sue 
out an alias and after that (if necessary,) a pluries bill of Middlesex ; 
commanding the sheriff, as brfore, or as oftentimes he has been commanded, 
to take the defendant, &c. 

But if rile defendant be not in Middlesex, the plaintiff must sue out a 
writ of latitat ®, or testatum bill of Middlesex, directed to the sheriff or 
sheriffs of the county where he is supposed to be, reciting the former pro¬ 
cess and its return, and suggesting that it is sufficiently testified, the de¬ 
fendant lurks and secretes himself in their county This writ may be 
issued in the first instance ^; and if it prove ineffectual, the plaintiff may 
sue ont an alias, and after that (if necessary,) a pluries latitat, or, more 
properly speaking, an alias or pluries capias •*, (for these writs do not con¬ 
tain any testatum, or suggestion of a latitat /) and the pluries may be re¬ 
pented from time to time, till the defendant be arrested, or served with a 
copy of it: though, according to some books there must be a new latitat, 
after four terms from the time of suing out the first. Or, when it is doubt¬ 
ful in what county the defendant is to be found, the' plaintiff may issue 
several writs against him into different counties; and the master will be 
justified in allowing the expcnces of such writs In any of these writs, 
there may be a clause of non mnittas, commanding the sheriff, that he do 
not omit, on account of any liberty in his county, but that he enter the 
same, &c *. And, by the long established and recognized practice of the 
court, a non omiitas writ may be issued in the first instance, without suing 
out a previous ivrit, and waiting for the sheriff’s return of mandavi ballivo, 
qui nullum dedil responsum^". In actions not bailable, if the plaintiff sue 
qui tarn ", or as executor or administrator, or assignee of a bankrupt, &c. 
the process need not state the special character in which he sues; nor, in 
an action against an executor or administrator, &c. the character in wliich 
he is sued 


■ Append. Chap. VlII. § 6. 81. 

" 1 Maulc & SeL 418. 

° But an alias writ, being founded on the 
sherifP a return of non est inventus, cannot be 
aued out, when the service of- the first is 
complete. Holloway v. Whatley, T. 41 Geo. 
HI. K. B. 

^ Append. Chap. VIII. § 9. 24, 

* Trj-e, 99. 

' Append. Chap. VIII. § 11. 88. 


» Ante, 145. 

" Append. Chi^ VIII. § 19. SI. 

’ Hans. Introd. 1. Frac. £pit. K. B. S. 
Tamen qruere. 

^ 1 Chit. Rep. 544i. 

J Appewi. Chap. VIII. § 26. 3S. 

™ 9 East, 330. 

" 2 Str. 1232. t BJac. Rep. 782. 3 Wils. 
141. S. C. 

" 6 Moore, 06. 3 Bml & Bing. 4. S. C. 
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Ot THE Bltl- ©P 

A lnll of Middleseat, and ttotkss th^refo> de^fbing defettdtat «s 
Mr. /<., without stating his christiaii name, is irregular^i' -And, 

King's Behch^ where'the party arrested was described in tho process; and 
affidavit to hold to bail, by the initials of his Christian name <«ily> the 
court ordered the bail bond to be delivered up to be cancelled, and the de¬ 
fendant discharged, opon entering a common appearance \ And; in that 
court, where the Christian name of the defendant is omitted in a bailable 
latitat, the court, on motion, will set it aside, for irregularity; bnt where 
it is omitted in serviceable process, they will leave the party to his plea in 
abatement ®. So, in the Common Pleas, if a defendant be arrested by the 
initials of his Christian name only, and sign a bail bond in a similar man¬ 
ner, the court will discharge him, on entering a common appearance, on 
his undertaking to bring no action So, where the Christian name of the 
defendant was wholly omitted in a latitat, the proceedings were deemed 
irregular, and'set aside on motion® : and there is no distinction in this 
respect l>etwiivn bailable and serviceable process®. But where, by a writ 
of capidi .ad respondendum, tlie sheriff was directed to take Messrs. C. 
and D. without mentioning tlieir Christian names, and they aftertvurds 
signed a bail bond in their Christian and surnames, the court held it to be 
a waiver of the irr<^larity in the writ *■. Also, it is a rule, that every 
subsequent writ should correspond tvith that which has gone before, in 
the names of the jmrties: Therefore, where an action was brought against 
Bates and another, for an act dune by them as justices of the peace, and 
the latitat against Bates was by the name of William, and the alms by the 
name of John, the court thought the proceedings irregular, and set them 
aside, hs for as they respected Bates s. But a misnomer may be cured, by 
altering the writ, and getting it rescaled, before the return ; And where 
process is sued out against four defendants, one of whom is misnamed, 
it may be served upon the three whose names are right, and if the name 
of the other be afterwards altered, and the writ resealed, it is good against 
alii. 

The plaintiff was formerly allowed to loin four defendants, for separate 
causes of action, in one writ; and to declare against them severally 
And this is still allowed, in the Common Pleaswhere the process is not 
bailable *. But in the King's Bench, by a late rule of court ** in all ac¬ 
tions by bUl, the mesne process shall contain the name of the defendant, 


* -V. Snow, E. 57 Geo. III. K. B. 

1 Chit. Rep. 898. (a), and see 4 Moore, 
817. 1 Brod. & Bing. 6S9. S. C- 

^ 4 Bam. & Aid. 686. and see DowL & 
RyL 78. £87. 

* 6 Bam. &; .Cns. 166. 

< A# Mswrei 864. and see 8 Bing. 896. oc- 
but see 8 Boa. & Put 466. centra. 

? 1 (3ik. ReJ». 897; 

- 4 Ifdoit, 817. 1 Brod. 8c Bing. 689. 
& C. but see 6 Moore, 864. 8 Bing. 
896. *'• 


B 8 Dum£ & East, 660. 

1 Chit. Rep. SSI. 

t Per Cur, M. 66 Geo. III. K. B. 1 Chiu 
Rep.896. (a), and see 6 Bam. & Aid. 111. 
8 Dowh & RyL 811. S. C. 

k Com. Rep. 74. 4 Domf. & East, 696. 
and see Pan% v.-Bwgoss, T. 82 Geo. III. 
K. B. 4 Oum£ & East, 697. 1 Mauk & 
Sel. 66. 

> 1 Bos. & Put. 19. 40. 

“'R.E.SGeO. IV. K.B. 
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!6r (if’ inftre titan one,) of all the defendants in that action ; and shall nut 
contain the name or names of the defendant or defendants in any other 
action.’* Where the process is bailable, a plaintiff cannot, in either 
court, join several defendants in one writ, for distinct causra of action “: 
And if the plaintiff hold two defendants to bail on a joint writ, and de¬ 
clare against them severally, the court will set aside the declaration and 
subsequent proceedings for irregularity ^ Bailable process however may, 
it seems, be taken out against some defendants, and serviceable process 
against others *=: And, in the Common Fleas, where an action is brought 
against more than^ar defendants, and two Avrits are sued out, it docs not 
seem to be necessary to name all tbc defendants in each writ 

The bill of Middlesex, and other process into that county, arc issued out 
of the bill of hliddlcscx office, and signed by the clerk, but not scaled. 
The latilat, and other process thereon, are issued and signed by the signer 
of the writs in the King's Bench office, and afterwards scaled at the seal 
office. The clerk, according to ancient orders, was upon the signing of 
every writ of alias and pluries capias, and of every non omitlas, to sub¬ 
scribe under the same, the term when the laiilat was sued forth; ond no 
such writ could be signed in term time, before a note was delivered in, 
subscribed with the terra when the laiilat was sued forth, for the entering 
of the same; and in vacation time, the clerks were to enter every such 
■writ, before it was signed At the time of issuing the bill of Middlesex 
or latitat, Sfc. the plaintiff’s attorney should deliver to the officer a pree- 
cipe or note of instructions: And it is usual to make the affidavit of tlic 
cause of action at the same time, before the officer or. his deputy. 

In point of form, the bill of Middlesex and latitat, ^'c. arc cotnnum or 
special. Before the making of the statute 13 Car. II. stat. 2. c. 2. a de¬ 
fendant might have been arrested and holden to bail for any sum of money, 
upon a common bill of Middlesex or laiilat, &c. not expressing the parti¬ 
cular cause of action. It consequently happened, that he was frequently 
arrested, and holden to bail or imprisoned, for a large sum of money, when 
jiorliaps there was no real plaintiff, or little or no cause of action To 
remedy this mischief, it was enacted, that " no person arrested by any 
“ sheriff, &c. by force or colour of any bailable writ, bill or process, issu- 
“ ing out of the King's Bench, wherein the certainty and true cause of 
action is not expressed particularly, sliall be compelled to give security 
“ for his appearance, in any penalty or sum of money, exceeding the sum 
“ of jfor/ypounds*.” This statute, says Mr. Justice Jjlacksfmc\ (with¬ 
out any such intention in the makers,) had like to have ousted the King’s 
Bench of all its jurisdiction over civil injuries without force; for as the 


* HMind V. JohnsoTi, 4> Dunf. & East, 
695. Holland v. Richards, T. 82 Geo. III. 
K. B. 4 Durnf. & East, 697. 1 Bos. & Pul. 
19. 49. 

4 East, 689. 1 Maule & Sd. 55. 1 Bos. 
& PuL 49. 2 New Rep. a P. 82. 1 Marsh. 
274. and see 6 Duruf. & East, 722. 

* 1 Bing. 48. 68. 7 Moore, SOI. 302. 


S. C. 

tf R. T. 1666. reg. 1. K. B. 

* 1 Chh. Rep. 186. Append. Chap. VIJI. 
§ 8. 8.10. 18. 20. 23. 26. 87. 80. 32. 84. 

' See the prramUc to the statute. 

® Stat. 13 Car. IT. slat. 2. c. 2. § 8. and 
see 2 East, 305, 6. 

<■ 3 Blac. Com. 287. 
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Against heirs, 

&c. 
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requireil. 


On lottery act. 


Against bail. 


OF THE BXDE. OF 


bill ^ Middlesex was framed onljfor actitms of inespass, a de&ndast oould 
not be arrested and holden to bail thereupon^ for breaches of dvil contracts. 
Butj notwithstanding this statute, the defendant might still be arrested, 
and holden to bail Upon a common bill of Middlesex or latitat, &c. for anjr 
sum not exceeding,/br/y pounds*: And where it was for a larger sum, a 
method was devised, to preserve the jnrisdictioB of the court, and at the 
same time to authorixe an arrest, by inserting in tbe process an ac etiam, 
or special clause beginning with these words, shortly describing the true 
cause of action, in addition to the general complaint of trespass ^ And a 
rule of court was made upon this statute, that no attorney should make 
any precept or writ, with a clause of ae etiam, &c. against any heir, exe¬ 
cutor or administrator; nor in any case where, by the course of the court, 
spedal bail was not required *• 

In trespass therefore, and other cases, where the defendant either cannot, 
or is not meant to be arrested, and held to special bail, the process in gene¬ 
ral is i«} the eommoti term, requiring the defendant to answer the plaiiltifl^ 
in a plea trajtass. This description of the plea however, though it was 
heretofore material <*, is now considered as mere matter of form: There¬ 
fore, where a motion was made to stay the proceedings on a bill of Middle¬ 
sex, which was ip debt only, and not in trespass, with an ac etiam in debt, 
the court ordered the bill to be amended, by inserting tbe plea of trespass 
In a subsequent case *, where the bill of Middlesex was to answer the 
plaintiff in a plea of debt, instead of tresj)ass, and also to a bill to be exhi¬ 
bited in a plea of trespass upon the case, the court refused to grant a rule 
for setting it aside, on the authority of a case, which was read from the 
master's note book, exactly in pointAnd a bill of Middlesex, requiring 
the defendant to appear before ns, is good 

When the cause of action is of a bailable nature, and it is intended to 
arrest the defendant, and hold him to special bail, fur a larger sum than 
40/. there should be a clause of ac etiam in the process: and in such case, 
an omission in the ac etiam part of the writ, of the sum for which the de¬ 
fendant is arrested or that it was due on promises ‘‘y is irregular, and he 
cannot be holden to special bail thereon. There are also some cases, in 
which the cause of action must be expressed in tbe process, though the 
defendant be not arrested, and held to special bail: Thus, in an action on 
the Mterp act, the amount of the penalties sued for must be specified in 
the first process; even though the defendant be not holden to bail thereon*. 
And where a writ is sued out upon a recognizance of bail, it is necessary. 


* 1 H. Bloc. 310. 

* Tryei, 108, 8. aiu! see N. H. 8 Geo. II. 
§ 11, K. B. 8 Wils. S98. 8 Ea&t, ^7. 8 
Wins.'SoundL & Sd. £8. (1.) Append. Chap. 
Vlll* § SS8, 

16 €ar, 11. reg. 8. K. B. 

107*. 

' 1 iHsci IBep. 408. 

' 8 fifttinif. A East, £13. 

Ml 80 Cfeo, lU, K. B. The same ai>- 


pUeation was also refused in H. 84 Geo. III. 
K. B. 8 Dumf. & East, 513. (a), and see 2 
Wnta. SatmA £ Ed. £8. (1.) 8 Chit Rep. 
106. 

h per CW. H. 43 Geo. III. K. R 
i 8 East, 305. 
k 1 Chit Rep. 171. 

> 4 Dumf. & East, 349. £77. 6 Durnfi & 
East, 6)7, 8 H. Bkc. 601. 



15V 


ANDl I^ATITAT, &c. 

by rule erf court *, that after the words “ in a plea of irespasttf there should 
be inserted the following clause^ " and also to a bill the said plaintiff, 
“ against the said defendant, in a plea of debt upon recognizance, accord- 
“ ing to the custom our court before us, to be exhibited; " otherwise the 
defendant or his attorney is not bound to accept of a declaration in debt 
upon snch recognizance. An ac eliam writ is bolden to be a good continu¬ 
ance of common process, so as to avoid a plea of the statute of limitations^. 

The bill of M iddlesex, being merely a precept has no direction or teste> 
Jlut the writ of latitat, and other subsequent process, should be directed to 
the slierirf or slteriifs of the county, where the defendant is supposed to 
reside ^; or, if one of the sheriffs is a party, to the other ® j or if InAh 
sheriffs arc parties, to the coroner^; and if he also be a party, to elisors 
named by the master in the King’s Bench s, or pruthoiiotaries in the Com^.. 
moil Pleas And a latitat cannot be directed to the sheriff of Middlesex; 
for if tills were allowed, a bill of Middlesex might never be issuedBut 
when the copy of a latitat was directed to the sheriff, and not, as it ought 
to have been, to the sheriffs of Ijyndon, it was not deemed irregular 

It was formerly lioldcn, that a writ of latitat, &c. did not run into 
ti’alcs ’, or the counties palatine ™; but a different practice now prevails "; 
which practice is recognized, as to fValcs, by the statutes 13 Geo. III. c. 
T)!. ^ 1,2.®, and 5 Geo. IV. c. 106. § 21.; and, with respect to thccfiwn- 
tics palatine, the true meaning of the expression breve domini regis non 
eurril, &e. is said to be, that the court cannot ivrite directly to the sheriff, 
as they do in other cases!’. In a county palatine therefore, the process 
should be directed to the proper olficcr; as in Durham, to the Bislmp, or 
his chancellor; in Cheshire, to the Chambei'lain, or his deputy; and iu 
Lancashire, to tlie Chancellor, or his deputy *1: And an alias capias, di¬ 
rected to the sheriffs of the city of Chester, instead of the chamberlain of 
the county palatine, directing him to issue his mandate to the sheriffs, is 
irregular, and may be set aside at the instance of the defendant In these 
cases, the mandatory part of the writ is different from the common form ’’; 
and if the oilicer, to whom it is directed, refuse to receive it, he is liable 


" R. E. 15 Geo. II. reg. 1. K. B. lliis 
rule applies to the form of the latitat, and 
other subsequent process. In a bill of Mid¬ 
dlesex, the form is, ** tn a jilea, ^c. accord- 
“ ing to the custom of the court of the lord 
“ the king, before the king himself, to be exhi- 
“ biied.” 

4 Barn. & Cres. 635. 7 9owl. & Ryl. 
35. S. C. 

‘‘Trye.OT. 8 Sid. 129. 2 Str. 1069. 9 
East, 340. 

“ Aj^d. Chap. Vni. § 12,13. 

® 5 Maule & Sel. 144. 

* Append. Qiap. VIII. § 14. 1 Blac. 

Rep. 506. -- V. PhUqis, £. 42 Geo. 

in. K. B, S. P. 

^ 3 East, 141. 


'■ 2 Blac. Rep. 911. 

' 1 Maule & Scl. 442. 

Pee Cur. E. 21 Geo. III. K. B. 

' 1 Wils. 193. 

^ T. Raym. 806. 1 Lev. $56. 291. 8 
Wms. SaunA 5 Ed. 193. S. C. Sec also 
HctL 18. Cro. Jac. 464. 8 Bulat. 54. 156. 
” Doug. 813. 

^ Id. in noHs. 

^ 2 Str. 1089. Andr. 191. S. C. See also 
R. T. 21 Car. 1. K. B. 6 Durnf. & East. 71. 
1 Moore, 514. Harg. Tracts, 417, &e. 

^ Append. Chap. VIII. § 15. 

■■ 8 Moore, 237. 1 BroA & Bing. 18. &• 
C. 1 Chil. Rep. 374. 

* AppenA Chap. VIII. § 35. 


Continuance of 
comnion pro¬ 
cess. 

Bill of Muidte- 
ser has no di¬ 
rection, or teste. 

Direction of 
latitat. 


When issunl 
into Wales, or 
county palatine. 




Teste of latitat, 

&C. 


Bill of Middle¬ 
sex, how stated 
in pleading. 


Beturn of bill of 
JUUdlesca, or 
latitat, &c. 


''' ’■■■' ■ > OP ‘ to* . ^3i*’ &c. ■ 

t» aft att&^mient ^ Ib the 0 nqt^ pwt*, the^itioidaMi is dufect^ to the 
CmsfaMe of Dooer castle, his deputy or lieutenant *> i and in Bemidk upon 
Tureed, to the mayor and bailiffs of Bertmek In the isle of Ely, the 
process out of the courts at Westminster goes in the first instance to the 
dMirift o{ Cambridgeshire, who thereupon issues his mandate to tiie bailiff 
of the franchiseAnd, in like manner, where the defendant resides in 
the borough of Southwark, the* process is directed to the sheriff of the 
county of Surrey, who issues his mandate thereupon to the bailiff of the 
borough, and not to the bailiff in the first instance**. 

The latitat, and other subsequent process, should be tested in the name 
of the chief justice, or senior judge of the court, if there be no chief jus¬ 
tice ; and this process as well as the capias in the Common Pleas «, may 
be tested before the cause of action. If it be sued out in term time, it is 
usually tested on the first day of that term; though it may be tested of 
the preceding one**: If sued out in vacaiim, it should be tested on the 
last day of the preceding term ‘; for if tested in vacation, it is altogether 
void ; ^\nd ir. all continued writs, the alias must be tested the day the 
former was returnable'. A bill of Middlesex may be stated in pleading 
to.have been sued out in vacation so as it be not alleged that the court 
was then holden at Westminster^: and it may be stated to have been sued 
out of the court at Westminster, on a day between the essoin day and the 
quarto die post; for though the courts do not actually sit on the essoin 
day, yet in law it is considered as the first day of the term ®. And this, 
and every other process by bill, must bo made returnable on a particular 
return day, or day certain, in full term p ; as on Monday, or some other 
day of the week, next after the preceding general return; and it may be 
made returnable on a general return, in full term, by specifying the day 
of the wedc on which it falls, as on Monday in fifteen days of Saint Hilary, 
8 ccA But it must not be returnable on a dies rum Juridicus; as on a Sun¬ 
day, the feast of the Purification in Hilary term Ascension day in Easter 
term *, or Midsummer day (if it happen) in Trinity term, unless it be on 
the Friday next after Trinity Sunday, in which case it is dies Juridicus 


* 8 Str. 10B9. and see 1 Moore, 514w 
■> Append. Cbap. VIII. § 18. 

* Id, § 17. 

^ 8 East, 1S8. 

* 14 Eaat, SS9. and see 1 ChiU Rep. 874. 

(&). 

^ 8 Bur. 967. 

■ 1 Bos. A Pul. 848. S Bosk & PuLSS5. 
5 Tsamt. 66*. 

> 8 Kidb.S14. T. Jon. 149. 1 Ventr.S68. 
8>Bar. 908. 

k 8 9ur. 96*. 967. 5 Bur. 8668. 8 Blec. 
Bdt>.6«l&S. C 
*8$||dfc,699. 

" 8 Ld. RiQrtn. 1667. and see 8 Duruf. & 


East, 18*. 15 East. 878. but see 8 Drod. & 
Bing. 669. 

" 8 Dumf. & East, 188. 

P 1 Str. 899. 

^ Append. Chap. V. $ 86. 

* * Barn. & Aid. 888. and see 8 DowL & 
Ryl *60. 

* 1 Chit. Rep. 400. In this case, a tnll 
of Midddeiex returnable " on Thundmt next 
atla Easter day,” which was the day of the 
Ascendan, was holden to he irr^lar; and 
that the olgeetion couM not be waived the 
defendant; but as he had promised to take 
no advantage, the court set aside the pro¬ 
ceedings without costs, and on die terms of 
no action being brought. 
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OF THE OAFXAe FBEOIT, &C. 

bf tbe 32 Hm. VIII. c. 21And Mmday aext Af^t d^e Mormv of tbe 
Holy Trimty is not a good return for the first Monday in Trinity, term; 
but the return for that day should be Monday next after days at the 
Holy Trinity**. It riiould also be observed, that as there are more than s^en 
days between the morrow of All Souls, and the morrow of Saint Martin, 
in Michaelmas term, the day before the morrow of Saint Martin, being 
the 11th of November, is not the day of the week next after the morrow 
of All Souls; and therefore, on this day, the bill of Middlesex, or other 
process, should be made returnable on Monday (or other day of the week, 
being) the feast of Saint Martin. There is no necessity for any particular 
number of days between the teste and return of a Uiiital, or other process 
by hill: even one was formerly deemed sufficient<=; and it may be now 
sued out on the very return day 


The ordinary mode of commencing actions, in the court of Common 
Pleas, is by writ of capias quare clausum fregit; which is founded on a 
supposed original, and answers to the bill of Middlesex or latitat in the 
King’s Bench This writ is holden to be a good commencement of the 
suit, so as to avoid a plea of the statute of limitations and in point of 
form, it is common or special. Where the cause of action is not bailable, 
it is in the common form, commanding the sheriiF to take the defendant, 
&c. to answer the plaintiff, of a plea wherefore, with force and arms, the 
close the plaintiff, at, he broke; and other wrongs to him did, to the 
great damage of the plaintiff, and against the peace, Sfc.^ And the de¬ 
fendant may be arrested, and holden to special bail, upon a common writ 
of capias quare clausum fregit in the Common Pleas, for any sum not ex¬ 
ceeding 40/.** But in general, where the cause of action is of a bailable 
nature, an ae eliam is inserted in the process, or special clause beginning 
with these words, as in the bill of Middlesex or latitat in the King's Bench, 
shortly describing the real cause of action *. It is not necessary however, 
in this court, that a clause of ac etiam should be inserted in the proecipe, 
or instructions for the writ : nor that the filacer's name should be added 
to a common capias^ The writ of capias quare clausum, fregit should be 
tested in term-time, and retiimable before the king's justices at Westmin¬ 
ster, on a general return day: And, as it is founded on a supposed origi¬ 
nal, there should regularly be fifteen days between the teste and return. 


Capias quare 
clttusumfre^t, 

in C. P. wliat. 


A good com- 
mencement of 
suit. 

Form of. 


Arrest on com¬ 
mon cajnas, for 
less than 40^. 


Ac etiam. 


Need not be in¬ 
serted mpracijie, 
in C. P. 


Teste and re¬ 
turn of aqiias. 


' 2 Inst. 264, 5. Cro. Jac. 16. 2 Bulst. 
242. 7 Mod. 17. 6 Mod. 252. 1 Bkc. Rep. 
520. and see B. T. 35 Geo. III. K. B. 

** 5 East, 291. 1 Smith R. 425. S. C. and 
see 1 Chit. Rep. 323. (n). 

‘ 2 Sir. 917. 2 Bamardist. K. B. 60. S. C. 
^ 4 DumL & East, 610. but see 2 Ld. 
Reym. 772. 2 Salk..421. 7 Mod. 12. S. C 
* Ante, 91.104. 

12 Ld. Raym. 880. WiUes, 258. 2 Bkc. 


Rep. 925. 3 Wils. 465. S. C. 
f Append. Chap. VIII. § 52. 

0 1 H. Blac. 310. Ante, 160. 

* Append. Chap. VIIL § 54 And for the 
forms of ac eiiams, in C. P. see id. § 62, S, 
&c. 

‘ 2 Taunt. 161. but see Barnes, 117. cu«. 
tra. r 

' Cas Pr^ C. p. 106. 1 H.Bli«:. 120. and 
see 2 Chit. Rep. 230.356. 





Cajricu by conti¬ 
nuance. 


How tested. 


Testalum ca¬ 
pias, disused. 


New affidavit of 
debt, when re¬ 
quired, on se¬ 
cond agtias. 
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county palatine. 
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suing, signing, 
and sealing 
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OP THte CAPIAS aOABE C&AUSUSf'*'PHEOlTs StC. 

If thewr Wwe not so many, tfae court wmild iWinnerly have set aside the 
j^oceedit^ for irregnkrity, with costs*: butafterward8> th^ pennitted 
this defect to be amended : and now, the amendment being a matter of 
course, it seems the cqurt trill not set aside the precesa for iiregularity on 
this ground 

If the defendant, in a bailable action, cannot be taken on the first writ, 
before it is returnable, the plaintiff may have one or more writs of capias 
bij continuance, in order to arrest him in the same county; and need not 
sue out an alias or plurics capias •*. And if a capias by continuance be 
tested on the same day as the original capias, a new original capias may 
be sued out to warrant it, though such new original bear teste before the 
cause of action accrued It was formerly necessary, where the defendant 
resided in a different county from that in which the plaintiff meant to lay 
the venue, to sue out a cainas into the latter county, and then a tcslaium 
into the other ^; for the plaintiff lost his hail, if he declared in any other 
county than that hi wiilcii the capias issued, as is still the ciisc by original 
in th<' Kiju^'s ISenchS; but a rule having been made in the Common 
Picas that " where the defendant is arrested by virtue of a capias ad 
respondendum in any county, and bail is put in thereupon, the plaintiff 
may declare in a different county, without its being deemed a waiver of 
the bail," it is now usual to sue out a capias at once, into the county in 
which the defendant resides; and where he cannot be found in that county, 
the plaintiff's attorney may sue out a capias, or testatum^, into another. 
Where the first capias issued on an affidavit of debt sworn Iwfore aud filwl 
with the filacer, if a second capias issue, there must be a new affidavit of 
debt, sworn before and filed with the filacer of the second county ** j the 
statute* requiring, that the affidavit should he sworn before the officer who 
issues the process, or his deputy: but where a testatum capias issues, a new 
affidavit is unnecessary "*: And an original ca^^as cannot regularly issue 
into a county palatine "; but the defendant may be arrested therein on a 
testatum capias. In any of the foregoing writs, if the defendant reside 
within a liberty, there may be clause of nou omittas °, empowering him to 
enter it. These writs are issued, on a proper praecipe r or note of instnic- 
tions, and signed by the filacer; after which they arc scaled; and, in l)ail- 
able cases, it is usual at the same time to make an affidavit of the cause of 
action, before the filacer or his deputy. 


* Bames, 409. 4«0. 4S7. S Wb. 117. S. 
C. 1 H. Blac. S82. 

•> 3 Wils. 4a4.. a Blac. Rep. 918. S. C, 

* 1 H. Blac. 891. I Bos. & Pul. S48. 

^ bnp. C. P. 7 £d. 98. The cajtias by 
oontItuuMce is in the sasiefform as the first 
Ci^HSu; fof vwluch see Append. Chap. Vlll. 

S 

' i Bof. Am848. 
f Pib tke&rm of a testatum cajms, in C. 
P. see Appentd. 0faap> Vlll. § d8. and for 
the info a couniy pakliuc^ see «1. 


§ 68 . 

^ 3 Lev. 835. R. E. 8 Geo. II. (a). K. H. 
*> R. H. 82 Geo. III. C. P. 1 Moore, 610. 

* 8 Bos. & Pub 616. 

* 2 Moore, 198. 8 Taunt. 848. S. C. 1 
Maule & Sel. 830. 3 Bing. 39, accord, but 
see 8 Taunt. 161. smb. contra. 

1 18 Geo. I. c. 89. § 2. 

“ 8 Ibunt. 164. 166. 

“ 1 Moore, 614. 

" Append. Chaji. VIII. § 60. 

>> Id. § 61. 63. 66, 57. 69. 61. 



OF PROCESS'in the EXCHEQUER OF PLEAS. 

Ajwrit cannot be altered, after it is issued, without re-sealing it“; but 
a mistake therein may be cured, by altering the writ, and getting it re¬ 
scaled, before its return *>: And, in the King’s Bench, the return day may 
be altered, and postponed from time to time, on re-sealing the writ; pro¬ 
vided a term do not intervene between the teste and day on which it is 
ultimately made returnable 


In the Exchequer of Pleas, the first process used for bringing the de¬ 
fendant into court, in ordinary cases, is a venire facias, suhpeena, or quo 
minus capias, ad respondendum. The venire facias, we have seen is in 
nature of an original writ j and was the process used at common law, 
against persons having privilege of parliament. This process is issued, on 
a proper prascipe and directed to the sheriff; commanding him to cause 
the defendant to come before the barons of the Exchequer at Wesimmster, 
on a day in term, to answer the plaintiff of a plea of trespass on the case, 
(or as the nature of the action may be,) whereby he is the less able to 
satisfy his majesty, the debts wliich he owes him at his Exchequer, &c 
On this writ, the practice, before the statute 51 Geo. III. c. 124. § 2. was 
for the sheriff, to whom it was delivered, to make out a warrant or su7n- 
motis G to his officer, who thereupon summoned the defendant, by delivering 
to him a copy of the summons, or leaving it for him, in his absence, at his 
dwelling house, or place of abode; and, upon the sheriff's return of the 
names of the suramoners **, if the defendant did not appear, a distringas * 
issued, on a proper prcecipe against his lands and chattels, upon which 
the sheriff returned issues to the amount of 40s .'; and after that, if ne¬ 
cessary, an alias or pluries distringas™ : And it was a rule, that when 
issues were returned upon any writ of distringas, the plaintiff might, im¬ 
mediately after the return thereof, apply by motion for increasing issues, 
upon further process to be issued between the parties; ■which issues were 
increased from time to time, at the discretion of the courtBut the pro¬ 
cess by venire facias and distringas, in the Exchequer, is now regulated by 
the statute 7 & 8 Geo. IV. c. 71« § 5*® And though, when the defendant 
is abroad, the plaintiff is not allowed to issue a distringas, as a jtrcliminary 
step to entering an appearance for him according to the statute, so that he 
may proceed thereon to final judgment, as if the defendant himself had 
appeared P; yet in other cases, he may still proceed by distringas, on scr- 


“ 1 Chit. Rep. S19. 

Id. 321.398. (o). Ante, 148. 

” 1 Barn. & Cres. 111. 2 Bowl. Sc Eyl. 
«11. S. C. 

ArUe, 92. 

* Append. Chap. Vlll. § 76. 
f Id. § 77. 

* Id. § 80. 

«' Id. § 81, 8. 

> /d. § 84. 

“ Id. § 83. 

* Id. § 88. 


Id. § 86. And for the form of a shotiff'* 
warrant on a writ of distringas, &e. see id. § 
87. 

“ R. T. 26 & 27 Geo. II. § 6. in Scac, 
Man. Ex. Append. 212. 5 Pricey 639. n. 
and see Forrest, 89. 8 Price, 822, S. wi 
nolis. Id. 639. as to the manner in which the 
court exercise thdr discretion, in increasing 
issues, on writs of dtstringas. 

“ Ante, 114. and see 5 Taunt. 71. (a). * 

» S Pricey 263. And see id. 266. n. 3 
Vticc^ 588.639. ante, 114. (/). by which it 
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tnerly issued. 


'OP .'PROdsss ■>•'' 

vioe.of the venire fackif, for the pnrpoae ef eompelling an appearance* as 
he mi^t have tloae before the act*. The pr^ent mode of proceeding on 
that statute, is by servii^ the defendant personally, if possible, with a copy 
of the venire/ or, if he cannot be met with, by leaving such copy at his 
dweUing house, or usual place of abode **, with some adult member of his 
family there, or the person with whom he lodges: and service of the venire 
on the wife of the defendant, at his dwelling house, has been deemed good 
service*. So, where a copy of the ^vrit was left with a servant of the de¬ 
fendant's brother, who was also his partner, and a co-defendant in the 
action, at whose house the servant acknowledged he had resided, this was 
considered as good service, although the party at the .time was out of the 
kingdom *: but delivering a copy of the ^vrit at the counting house of the 
defendant, is not sufficient unless it be given to a partner, or some ac¬ 
credited person there ^ To ground a motion fur a distringas, on the above 
statute, an affidavit must be made in this court, similar to that in the 
King's liench nnd Common Picas®; and the subsequent proceedings are 
the same in those courts. 

The subpoena ad respondendum is a process directed to the defendant; 
commanding him to appear before the barons of the Exchequer at West¬ 
minster, immediately after service thereof in term, or, if sued out in vaca¬ 
tion, on a day in the next term, to answer the king, under the jienalty of 
concerning certain articles then and there, on his majesty’s behalf, 
to be objected against him *•. This process, wc have seen *, is analogous 
to the subpoena in Chancery, or on the equity side of the Exchequer: and 
may be issued out of the office of Pleas; and it is not necessary that such 
process should be signed by the chief secondary, or a sworn clerk in the 
office of the king’s remembrancerA copy of the writ, or labd’^, speci¬ 
fying the day of appearance, is made out thereon, and served on the de¬ 
fendant. But it is not the practice, as in Chancerp, to serve a subpoena, 
by leaving the body of the writ with the defendant, where there is but 
one: It is sufficient, if a copy nr label be left, and the original produced, 
and shewn to him If the defendant do not appear within four days 
after the return of it, an affidavit * is made of the service •, upon which 
there issues an attachment ", and aftenrards, if necessary, a distringas, on 
the statute 7 & 8 Geo. IV. c. 71- § Previously to that statute there 
issued, on the defendant’s non-appearance to the attachment, an alias or 


seems, Oiai the ancient practice of issuing 
writs of dialringat io Uie Exchequer, on de- 
&u1t of appearance on Oie venire fatm, sUU 
contbues. 

* S Price, S6S. but see 2 Price* IS. 5 
Taunt, 70IS. { Mmb. 202. S. C. 

•-S Pries, 266. 

'« Price**. 

A Price* I7«. and see Bunb. 107. For- 
rest,v8|^/ H .l*!riee* 266, 7. 

•2 Price, fl. 

* sPriwSffis. 


* jtrUe, 116. and see Man. Ex. Append. 

p. 16. 

* Append. Chap. VIII. § 94. 

> Ante, 92. 

* 0 Price, S86. but see R. JI. 19 Jac. I. 
R. M. 36 Car, II. Exebeq. contra ; which 
rules were consiebred in die above case as 
obsolete. 

< Append. Chap. VIII. § 96. 

“ 6 Price* 8*. 

" Append. Chap. VIII. § 97, 8. 

" Jrf. § 100, &c. 
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IN THE EX<aiEQH8fl OF PLEAS. 

fluriea attachment, with a tlmse cS-prmlamaiim ^ ; and, oA the return of 
«o« esi invenim ^i if he still made default, encomumseion ^ rebelUm^, for 
taking him into custody by a sergeant at arms: hut now, as the Sta¬ 
tute 7 & 8 Geo. IV. 0 . 71' ^ extends to process by subpoena and at¬ 
tachment, the mode of proceeding to compel an appearance, is regulated 
by that statute •*. And, by a late rule of court ®, " preecipes for all sub¬ 
poenas and attachments that are issued in the office of pleas, with the 
names of the parties therein, the returns of such writs, the dates when 
they are issued, and the names of the attornics or side clerks issuing the 
same, shall be given to the officer who signs sudi writs as require the 
name of the clerk of the pleas to be set thereto, ott issuing such subpoenas 
and attachments': and, on the issuing of all attachments for want of ap¬ 
pearance, the affidavits of service 8 of the subpoenas upon which such at¬ 
tachments are issued, shall be filed on a file to be kept for that purpose in 
the said office.*' 

The quo minus capias, which answers to the bill of Middlesex or latitat 
in the King's Bench, and capias quare clausum JregU in the Common 
Fleas is a process directed to tlie shcrifiT; commanding him to take the 
defendant, and safely keep him, so that he may have his body before the 
barons of the Exchequer at Westminster, on a day in term, to answer the 
plaintiff of a plea of trespass, whereby he is the less able, &c ‘. This pro¬ 
cess, as well as the vetiire facias and distringas, is issued, on a proper 
prtecipe and always contains a clause of non omittas ^; and it must be 
tested in term-time, in the name of the chief baron, or senior baron of the 
court, if there be no chief baron. If sued out in tem-time, it is usually 
tested as in the other coxirts, on the first day of that term; or, if sued out in 
vacation, on the last day of the preceding one ; and it may be made return¬ 
able on any day in term, not l)cing a Sunday, or other dies nonjuridicus, 
as the feast of the Purification, &c. If, as is commonly the case, the writ 
be made returnable on a general return, it is described accordingly, as in 
process by original writ ; or, if on any other day, it is usual to state the 

day of the month, as “ on the --day of ' ' ■ instant, (or 

next coming: ”) and it may be made returnable, by the day of the month, 
on any day except a dies non Juridicus”*. Writs of venire facias, dis¬ 
tringas, and quo minus, &c. are signed with the name of tho clerk of the 
pleas; but subpoenas, and process of contempt thereon, are not signable, 
but issued under the seal of the court, and subscribed “ By the Barons 

In suing out process, in the Exchequer of Pleas, the attomies and side 
clerks, by whom the business of the court is transacted °, act either as 


• Append. Chap. VIII. § 104. 

«• Id. § 105. 

Id. § 107. And for the form of the re- 
tumi thereto, tee id. § 108, 9, 

Ame, 118, &c. 

‘ R. E. 45 Oeo. III. in Scac, Man. Ex. 
Append. 825. 8 Price, 606. 

‘ Append. Chap. VIII. § 93. 09. 103. 
106. 


8 Id. § 97, 8. 

8 Ante, 88. 

‘ Append. Chap. VIII. § 111. 

8 Id. § 76. 83. no. 

' Id. § 77. 84. 111. 

“ 1 M'Qd. & Y. 483. 495, 6. 

“ Append. Cha]\ VIII. § 94. 102. 104- 
107. 

“ Ante, 58. 
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Hon omittas. 


Teste and return 
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What writs arc 
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not. 
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citors. 




Nanie* of, how 
written on pro^ 
cess. 


Indorsements on 
process. 

Of day of sign> 
ing. 


JfC, 

pr»!k!^ig£r> imi»e^ ^7 t)ie w j$s agents to attornlat 

go OfQpioyedj and admitted in eitlier of the <nh.tt conrta at Weetnmster, 
who as sudi are solicitors on the plea side of this court. When an attor¬ 
ney of the Exchequer acts as principal, his name only is written, opposite 
to that of the clerk of the pleas, at the foot of a signable process, as attor¬ 
ney for the plaintiff; but when he is only an agent, the name of the soli¬ 
citor far whom he acts is first written thus, " E. F. Solicitor,” and then 
his own name, and afterwards that of the clerk of the pleas. When a 
clerk in court acts as principal, his name is written thus, " G. H. Clerk in 
Court,” and then the initial of the name of the attorney in whose division 
he is: but when he is only an agent, the name of the solicitor is first writ¬ 
ten, and then his own name, withoiU; stating him to be a clerk in court ; 
afterwards, the initial of the attorney’s name; and lastly, the name of the 
clerk of the pleas. If the process be not signable, the attorney’s name 
or initial is indorsed thereon, instead of being written at the foot of it *. 


It will here be proper to take notice of some things that are required by 
act of parliament, to be set down, subscribed to, or indorsed upon the pro¬ 
cess, in the different courts. And first, by the statutes 5 & 6 W. & IVf. 
c. 21. § 4. and 9 & 10 W. III. c. 25. $ 42. made for preventing abuses 
committed by arresting persons, without any writ or legal process to 
justify the same, and by that means evading the stamp duties thereon; 
" the officer, who shall sign any writ or process, to arrest any person or 
" persons before judgment, shall, at the signing thereof, set down upon 
“ such writ or process, the day and year of his signing the same And 
by a subsequent statute S made for the like purposes, " every warrant, 
“ issuing upon any such writ or writs, shall have the same day and year 
“ plainly and distinctly set down thereon, as shall be so set down on the 
writ itself.” The indorsement of the dale, however, is said to be no 
part of the writ: and therefore, if the tes/e be right, the courts will not 
set aside the proceedings, for a mistake of the indorsement **. But whetc, 
in an action against an attorney for negligence, in not proceeding to judg¬ 
ment and execution in due time, the bill of Middlesex against the original 
defendant (having no iesle ,) was stated, under a videlicet, to have issued 


“ Append. Chap. VIII. § 95. 101. and 
see 2 Chit Kep. 84. For writs and process 
in general, in the court of F.xchequer of 
Pkas, see Man. Ex. Fr. Chap. 111.; for the 
fvnov /acias ad resjmtdendum, snd tubse- 
qoenti. process of dulringas. Id, Chap. IV. 
App«^. Chap. VIII. § 77, &C. 84, &c.; for 
she suijHrM, ad reqtmtdendum, and subse- 
qiMOt^preceta, Man. Ex. Fr. Cliap. Vl. Ap> 
pend. Chap. Vlll. § 94, &c .; and for the 

Man. Ex. Fr. Chap. VIII. IX. 
X.Append. Oiap. VIII. § 111, &c. 

S’ Chapr VII. f 2, Chap. VIII. 


§ 7.22. 29. 55. 95. 101. 

® 6 Geo. I. c. 21. § 64, 

^ 1 Wils. 91. And the indorsement by the 
officer, on the back of a writ of summons of 
four knights, to make election of the grand 
assize, on a writ of right, that " the four 
knights were duly sworn,” which was not 
true, was holden to be no part, of the return, 
so as to make the sheriff answerable for the 
contents of such indorsement, in on action 
for a false return. 3 Mooiti 249. 1 Erod. & 
King, i 7. S. C, 
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on the $4th of January 1785, Tetnmahle m Mondat/ next after fifteen 
days of St. Hilary in the same year, which was really the &ct, but by a 
mistake of the indorsement, it appeared in evidence to have issued on the * 

24th of January 1784, the plaintiff was nonsuited; and on a motion 
for a new trial, the court were of opinion, that the time of proceeding 
against the original defendant depending on the return of the writ, the 
return became material, and therefore the variance was fatal 
By the statute 12 Geo. I. e. 29. § 2. the sum specified in the affidavit Sum sworn to. 
of the cause of action, is required to be indorsed on the back of the writ hr 
process for holding the defendant to special bail. This part of the statute, 
however, is merely directory to the sheriff ; and does not avoid the pro* 
cess, when the sum sworn to is not indorsed upon it And where the 
demand is made up of several items, it is sufficient to indorse the total of 
them on the writ«. 

A further regulation was made by the statute 2 Geo II. c. 23. § 22. Attorney's 
which enacts, that “ every writ and process, for arresting the body, and 
every writ of execution, or some label annexed to such writ or process, 

" and every warrant that shall be made out thereon, shall, before the scr- 
vice or execution thereof, be subscribed or indorsed with the name of 
the attorney, clerk in court, or solicitor, written in a common legible 
" hand, by whom such writ, &c. respectively shall be sued forth ; and 
where such attorney, &c. shall not be the person immediately retained 
or employed by the plaintiff, then also with the name of the attorney, 

&c. so immediately retained or employed, to be s\ibscribcd or indorsed 
and yvritten in like manner.. And that every copy of any writ or pro- 
cess, that shall be served upon any defendant, shall, before the service 
thereof, be in like manner subscribed or indorsed, with the name of the 
“ attorney or solicitor who shall be immediately retained or employed by 
** the plaintiff.” And, by a late rule of the court of King’s Bench “^thc Dcfcmlani’s 
attorney concerned for the plaintiff in the cause, or his agent, shall, addiUon** ’ 
upon all bailable mesne process, and every writ of attachment, indorse 
the place of abode and addition of the party against whom the writ is is¬ 
sued, or such other description of him, as such attorney or agent may be 
able to give.” 

But, by the statute 12 Geo. II. c. 13. § 4. “ the not subscribing or in- Omission of ai- 
“ dorsing the name of the attorney, &c. on any warrant that shall be made 
“ out upon any writ. See. shall not vitiate the same ; but such writ. Sec. material. 

“ and all proccedii^s thereon, shall be as valid and effectual, notwithstand- 
" Ing such omission, as if tlie preceding act had not been made; provided 
“ the writ, whereon such warrant is made out^, be regularly subscribed or 
indorsed, according to the act Since tbe making of this statute, 

• 1 Dumf. & East, 666. ® H. H. 8 & 8 Geo. IV. K. B. 6 Barn. & 

»• 1 Bur. 880. Barnes, 414. 1 H. B3ac. Aid. 860. 8 Chit. Rep. 877. 1 Dowl. & Byl. 

76. 4 Bing. 68. but see 2 New Eep. C. P. 471. 

808. sent*, contra. f See R. T. 1 Geo. II. (6). K. B. 1 Chit.^ 

* 4 Bing. 68. Rep. 611. (a). 

'* Append, Chap. VIII, § 82,20. SO. 
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how cured. 


OF iRREotiiAftifir m 

thos^ the omission of the attorney's name the warrofU, Wlndi n the 
act of the sheriff, will not vitiate the proceedings*, yet if it be not sub- 
scribed to or indtuised oq the writ, or copy *>, they pa«y he set aride for 
irregularity. 

Lastly, by the statute T 8t Q Geo. IV. c. 71. § 8* tecituigtfaat arrests of 
the person had in many instances been made under writs sued out by 
persons not being attornies or solicitors, and whose places of residence 
were unknown, which practice had been found to be p^uctive of oppres¬ 
sion and Texatidn; it is enacted, that “ no sheriff, under-shmiff, or other 
officer having the execution of process, shall grant any warrant for the ar- 
“ rest of, or shall arrest the person of any defendant, upon any writ or pro- 
“ cess issued by* any plaintiff in his own person, unless the same writ shall, 
** at or before the time of granting sudh warrant, or of making such arrest, 
" be delivered to such sheriff, under-dieriff, or other officer having theexe- 
“ cation of process, by some attorney of one of the courts of record at West- 
minsitr, or of the courts of Great Sessions in Wales, or of the courts of 
“ tho co’inlies palatine of Lancaster or Durham, or of the court out of 
“ which the said writ shall have issued, or by the clerk of such attorney, or 
" an agent authorized by sucli attorney in writing; and unless the said writ 
" shall be indorsed by such attorney or his clerk, or such agent as afore- 
said, in the presence of such sheriff, under-sheriff, or other officer having 
the execution of process, with the name and place of abode of such at- 
" tomey.” And, by § 9. “ all warrants granted, and all arrests of the 
“ person made, contrary to the provisions of that act, shall be alti^ther 
ill^al and void. Provided al^vay8, that nothing therein contained shall 
“ extend to any writ or process sued out by any attorney, solicitor, derk 
“ of court, or other officer of any court, having authority to sue out process 
in his own name.” 

If there he no process ®, or if it be defective in point of form or in its 
direction *, teste or return 8, or the attorney's name be not indorsed upon 
it •*, the defendant may move the court to set aside the proceedings for irre¬ 
gularity. And a writ, having a wrong return, will not be aided, by a cor¬ 
rect day being mentioned in the notice to appear K But he cannot take 
advantage of any error or defect in the process, after he has appeared to 
it S or taken the declaration out of the office \ or obtained time to put in 
bail to the action “; for it is the universal practice of the courts, that the 


• Pr. Reg. iil, S. Bame*. 4U. S. C. 
Barne*, 415. ^ amlber WUks, 

M. 81 Geo. III. K. B. Per Cur.T. 89 Geo. 
111. K. B. but see Pr. Reg. 440j 41. Cas. 
Pr. C P. 108. Barnes, 407. & C. 

Chit. Hep. ,2S7. 

*8 DurttC. & East, 660, 

«J| IQin. S^T. 1 Blac. Rep. 606. Barnes, 
48|i:'’ 

^ a-Ew-. 954. 967. 5 Bur. 2596. S Blac. 
Rjtp. 6^ S. C, Barnet, 407, 8, 9. 480. 

*1 air. «99. 


*“ ITrigAt d" another v. WtUes, M. 81 Geow 
III. K. B. Per Cur, T. 20 Geo. III. K. B. 
Barnes, 415. 

‘ 8 Chiu Rep. S56. and tee 4 Barn. & 
Aid. 898. 

* 1 Str. 156. Barnes, 166.167. 416. 1 
Bos. & PuL 850.844. 

‘ Cas. temp. Hardw, 248. 2 Str. 1072,3. 
Wright ^ another v. WiUet, M. 81 Goo. 
III. K. B. Barnes, 416. 1 H. Blac. 888,6. 
C. P. 

” 6 Barn. & Qres, 76. . 



proce^iii^ fbr fkimde as iearly 

ot, as It is commonly said, in tKe first iiistance* ** ; a^d where 
tbelte -IhM been an irregularity, if the party overlook it, and take subse¬ 
quent steps in the cause, he cannot afterwards revert back and object to 
it In the Common Pleas, the court will not quash a ^t, on the ground 
of its having been served in a wrong county ^ And it is said, that a mis- 
tdte in the process is cured by the plaintiff’i entering an appearance, 
whk^ has always been looked upon as efibctual for that purpose, as if the 
defMdant had entered the appe^nce^; but the plaintiff canqot, by entering 
an appearance, cure the want of service of a copy of the process*, or a de¬ 
fect in the notice subscribed thereto^. It is also said, tl^t no advantage 
con be taken of the irregularity of process, without having it returned, and 
before the court s.* And where the insularity complained of is not in 
the process, but in the notice to appear thereto •*, or in the service of 
itS the rule should be to set aside such service, and not the' process 
itself'. 

The courts will in general amend the process, where there is any thing 
to amend by ^: and- it has been amended in the name of the defendant, 
where he was a prisoner in custody under it*". But the court of King's 
Bench would not grant a rule for amending the writ, under which the de¬ 
fendant had bera arrested by a wrong name, after actions of false im¬ 
prisonment had been bronght for such arrest". So, an amendment cannot 
he made of mesne process, by adding the* name of another person as 
plaintiff". A writ returnable on a dies non is altogether void, and cannot 
he amended by the court p. And the ojurts, we have seen *>, will not in 
general allow a writ to he amended, to the prejudice of the bail. 

Before or immediately after the end of every term, the sheriff is re¬ 
quired, by an old rule *■, to deliver and return into court, aU writs of lali- 


* S DundL & East, 7. 1 East, S34, 6. 8 
SowL & Eyl. 450. 9 Price, 637. 

** 1 East, 77. and see 3 Dumf. & East, 
10. 5 Durnf. & East, 354.464. 1 East, 330. 
S Smith E. 391. 1 Chit, Bep. 333. 2 Chit. 
Rep. 8S6. 8 Dowl. & Ryl. 450. K. B. 1 H. 
Blac. 251. 1 Bos. & Pul. 250.344.1 Taunt. 
59. 2 Taunt. 844i. 4 Taunt. 545. 6 Taunt. 
6. 1 Marsh. 403. S. C. 6 Taunt 185. 1 
Moore, 299. C. P. 9 Pricey 637. Excheq. 

* 1 Marsh. 9. 

* Prac. Reg. 347, 8. Sed quare f as from 
kter deeUkms it teems, that in the Common 
Pleas, the defendant is not bound to ajiqdy 
to the court for an irtegufarity in process, 
tmiil the plaintiff has tskeii' sdme step, by 
which be Shews that be means to proceed 
upon it. 6 Taunt 5. 1 Mar^. 403, S. C. 
«id see 5 .Tawit.*664. 6 Taunt 191, 2 . I 
Marsh. 551. & C. 2 Chit Re^ 2SG. 7 


Moore, 461. 1 Bing. 132. S. C. 

® Barnes, 406. 

' Prac. Reg. 347. 2 Pricey 9. 

® 3 Wils. 58, but see 5 Taunt. 854 where 
it was said by Mr. SerjearU Best, arguendo, 
that the practice was uniform, to make these 
motions before the writ was returned. 

n 9 East 528. 5 Taunt 652. (n). 1 Chit. 
Rep. 384. 

* 5 Taunt. 664. 1 Bing. 65. 

* 1 Chit Rep. 616. (o). 

,* I Durnf. & East 782. 

” Per Cfur.M. 48 Geo. III. K. B. and 
see 7 Durnf. & East 698. 

* .Anon. M. 41 Gee. III. K, B, 

" 1 Chit Rep. 369. ' < 

* 4 Bam. & AM. 888. but see 6 Moore, 
113. 8 Brod. & Bing. 25. S. C. 

«jntsi m: 

' R. E. 6 /at. r. K. B. 
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OF m i*fti roll. 


Entering pro- 
(!ese on rol4 to 
avoid statute of 
limitations* 


Continuances. 


t*a, mi irtilB thereupon issuing flUt of the Khifi B^tadt. Awi wbtte » 
wiiiN; is jt^ed out to airbid the statute of liautstibBS^ It reguhi%!he 
entered cm a roU, and dodketed, with the sheriff’s retmm thereto^ aud ooa> 
tinuemcea to the time of declaring^. The writ shiwild be entered on a ndl 
of that tenn wherein it was returnable j and, in the Kiag^s Bench, it is 
entered in hac verba .* aft^ which the roll prooeeds with an ^try «F the 
plainrifiTs appearance, the sheriff’s return of non eH mwmim, and con-* 
tmuanoes of the proems from term to term, by vicecomes non etsrit brevet 
to the term of the declaration. In the Common Pleas, the roll merely 
contains a recital of the writ, with an entry of the plaintiff’s appesrence, 
and sheriff’s retjum, &c. And when tlie proceedings are thus entered, the 
roll is docketed I* with the clerk of the judgments in the King’s BmicH, 
or prothonotaries in the Common Fleas, and afterwards filed in the treasury 
of the court. In replying to a plea of the statute of limitations, except 
by on^nal^t the plaintiff should shew that the cause was regularly eon-* 
tinned, by vu-eeofmee non misU breve, from the return of the writ to the 
time of declaring And wliere three laiilats were sued out at different 
times, for the same cause of action, and the defendant* appeared upon the 
second, and signed a nm pros for not declaring, the court ordered the con¬ 
tinuances Bubseijaently entered upon the first, to be struck out ; being of 
c^inion, that the first latitat was made an end of by the second; and if 
it were not so, the practice of the court is clear and well known, that tlie 
continuances must be by alias and pluries, and not by original writs of 


latitat ®. But the continuances need not appear in pleading, to have been 
by o/tac and p/uricB writs And in general, the continuances are mere 
matter of f^nn, and may be entered at any time It has even been 
hulden, that they may be made by the attornies in their chambers And, 
in order to save the statute of limitations, it is sufficient that the writ be 
sued out, and the return indorsed upon it, in time ,* it not being necessary 
that the writ should be delivered out of the sheriff s office as returned 
Eviiknce of In penal and other actions, which are limited by statute to be corn- 
process. mcnced within a certain time, it is necessary for the plaintiff to produce 

the writ at the trial, or an examined copy of it, if fil<}d, in order to shew 


that the action was commenced in due time, unless it appear to have been 
so commenced, on the fece of the reemd of nisi priusi And, in the Com¬ 
mon Fleas^ the production of a capias ad respondendum, sued out in time. 


• 8 Wms. Saund. 6 Ed. 1. (1.) 8 Moore, 
1^9. Append. Chap. VIII. § 46, 9, 60. 76. 
U8. and see Append. Chap. VI. § 28. Chap. 
XIV. § 7. 

' Aj^od. Chap. VIIL § 49. US. 

' Sty. ®^«7S. 401. 1 Was, 167,6. 

* I^fiwr,8«ia. 888^.480.8,C. ILutw. 

I td. Meym, 4S5. & a and see S 
& Bust, 662. 8 Bos. & Pitl.. S34, 6. 
v. mng. H. 85 Geo. III.- K. B. 
■ • 54'jBani. ir Cre*. 688. 7 DowL & Eyl 
sai & C.. 


^ Bales, pai lam, v, Jenkmson, X- 24 Gea^ 
III. K. Bi. 8 Duinf. fc East, 867.618. & C. 
cited. 7 Dumf. & East^ 618. and see 6 
Moore, 686. S Brod. & Bing. 818. S. C. 1 
Bii^. 384. 6 Bam. & Gret. 341. 8 Dowf. 
di By], 270. a C. ^Hte, 87. (s). 

^ 1 Bid* 63.60.'sad see 8 SaBc. 690. 8 
Wins. Saund. 6 Ed. 1. (1). 

* 6 Bam. & Akt 489. and see 6 Moore^ 
686. 3 Brod, & Btng. 8ia S, C 1 Bing. 
884. 6 Bwn. & Cwa. 341. Ante, 87. (0. 
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is dmned sufficient for that purpose *. 'But if the writ was not sued out 
tiU after /Ae time prescribed^ though by relation it would be within the 
time> the plaintiff will be nonsuited K If there be only me writ> the 
plaintiff may give it in evidence^ without shewing it to be returned«. 
And if the declaration appear, on the face of the record, to have bemi de-* 
livered or filed within the time allowed by the rales of the court far de> 
Glaring, it is sufficiently connected jvith the writ **; if not, other evidence 
is necessary to connect them. And, in the Common Pleas, if the issue be 
made up of a term subsequent to that allowed by the rules of the court 
for declaring, the plaintiff must shew that the declaration was delivmed 
or filed within that time Where there are two writs, the court will 
presume that the plaintiff proceeded on the last, unless he can connect 
them, by shewing the first to be returned^; for until that be done, the 
court is not in possession of the cause, so as to award an alias or pluries 
for bringing the defendant into court e. But where the debt was paid after 
a pluries writ issued, the defendant was not allowed to object at the trial, 
that the latitat was not returned ; for at any rate, if the pluries writ had 
been the commencement of the action, it was only an irregularity, which 
though a ground for applying to the court to set aside the proceedings, yet 
having been once waived, could not afterwards be objected to Where 
one writ was produced at the trial, and three declarations against the 
principal and his bail, to shew that certain actions had been brought against 
them, and three allocaturs of the costs taxed in the same actions were also 
put in and proved; this was deemed sufficient evidence of three actions 
having been brought, and of the costs having been taxed therein 

To prove the issuing of a -writ, in an action against an attorney for 
practising without a certificate, it is not sufficient to prove the praecipe by 
the filacer’s book, and to give notice to the party to produce it ; but it 
should also be shewn that, after the return, the treasury was searched, and 
no such writ found, and that it was in the party's hands, who had notice 
to produce it 


* S Wils. 465. 

’’ Bui. JVJ. Pn. 196. 

* 7 Durnf. & East, 6. 2 Bos. & Pul. 167. 
and see 4 Taunt. 666. 6 Taunt. 142, S. l 
Marsh. 498, 9. S. C. 

^ 4 Taunt. 665. and see 6 Taunt. 144. 1 
Marsh. 499, 600. S. C. 

* 6 Taunt. 141. 1 Marsh. 497. S. C. 

f Satef, qui (am, v. Jenkimon, E. 24 Geo. 


III. K. B. pet^uUer, J. 6 Durnf. & East, 
617. 2 Bos. & Pul. 167. 14 East, 491. and 
see 6 Taunt. 142, S. 1 Marsh. 498, 9. S. C. 

* 7 Mod. S. 1 Lutw. 260. 1 Ld. Baym. 
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CHAP. IX, 


Of the Proceedings on mesne Process, against the 
Person of the. Dependant ; and of the Service of a 
Copy of Process, not bailable ; and the Notice to 
appear thereto. 


There are two ways of proceeding upon mesne process against llie 
periioti of till? defendant, whether the action be commenced by original 
writ, biti of Middlesex or lalilat, capias quare clausum fregU, &c. or at¬ 
tachment of privilege; first, by service of a copy of the process; and 
2dly, by arrest. 

Refore the making of the statute 12 Geo. I. c. 29. a defendant might 
have been arrested, upon process against the person, in civil actions, for 
any sum of mcmey bowever trifling, or to any amount however considerable, 
without any affidavit of its being due. To remedy which, it was enacted 
by the above statute, {amended by the 5 Geo. II. c. 27- made perpelnal by 
the 21 Geo. IL c. 3. and extended to inferior courts by the 19 Geo. III. 
c. 70. § 2.) that " in all coses, where the cause of action shall not amount 
“ to the sum of ten pounds or upwards, and the plaintiff or plaintiflTs shall 
* proceed by way of process against the person, he she or they shall not 
arrest, or cause to be arrested, the body of the defendant or defendants ; 
but shall serve him her or them personally, within the jurisdiction of 
" the court, with a copy of the process; upon which shall be written an 
English notice to such defendant, of the intent and meaning of such 
■" service ; for which ^ fee or reward shall be demanded or taken: pro- * 
** vided nevertheless, that in particular franchises and jurisdictions, the 
** proper officer there shall e^cecute such process. And that in all cases, 
where the plaintiff’s cause of action shall amount to the sum of leu 
** pounds or upwards, an affidavit shall be made and filed of such cause 
of action j whi<di affidavit may be made before any judge or commis- 
aoner of the court out 6f which such process shall issue, authorized to 
take affi^vits in such court, or else before the officer who shall ksue 
>** siuih process, or bis deputy; which oath such officer or his deputy afb 
** . eiiipa^ered to administer ; and for such affidavit one shilling shall be 
1 , and no more: and the sum or sums specified in such affidavit. 


it 


r ^ shall be indorsed on the back of such writ or process * ,* for which sum 
‘■‘f iOffis, so indorset^ the sheriff or other officer, to whom such writ or 
shall .be dire^d, shall take bail, and for no more.” Hus part 

. ,: ‘"ARWOd. Chap. Vft § £. Oup. VIII, § ®8. 89. 55. 
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of the statute, we have seen is merely ^rectoty to the sheriff; and does 
not ayoid the process, where the sum svVOm to is not* indorsed upon it. 
But the statute is express, that the affidavit must be filed, before the writ 
issues **. And “ if any writ or process shall issue for the sum of ten 
“ pounds or upwards, and no affidavit and indorsement shall be made as 
“ aforesaid, the plaintiff or plaintiffs shall not proceed to arrest the body 
of the defendant or defendants, bnt shall proceed in like manner as ie 
directed by the statute 12 Geo. I. c. 29. in cases where the cause qf 
“ action does not amount to the sum of ten pounds or upwards.” 

And, by a late act of parliament ®, no jMjrson shall be held to special 
bail, upon any process issuing out of any court, whore the cause of ac- 
tion shall not have originally amounted to the sum of pounds or up- 

" wards, over and above and exclusive of any costs charges or expeiices that 
“ may have been incurred, recovered or become chargeable, in or about the 
“ suing for or recovering the same, or any part- thereof: And that in all 
“ cases where the cause of action shall not amount to twenty pounds or 
upwards, exclusive of such costs charges and expences as aforesaid, and 
tljc plaintiff or plaintiffs shall jMrocecd by the way of process against 
the person, he she or they shall not arrest, or cause to be arrested, the 
“ body of the defendant or defendants ; but shall serve him her or them 
“ personally, within the jurisdiction of the coiirt, with a copy of the pro- 
cess and proceedings thoroAipon, in such maimer as by the said act- of 
“ the twelfth year of the reign of his late majesty king George the first 
“ is provided, in cases where the cause of action shall not amount to ten 


16S 


By stat. 7 & 8 
Geu. IV. c. 71. 


pounds or upwards in any superior court, or to forty shillings or up- 
“ wards in any inferior court.” But the statute 51 Geo. III. c. 124.,§ 1. 
did not avoid the plaintiff s proceedings and judgment, by reason of his 
having arrested the defendant for a sum cxceedingyZ/iecn pounds, when he 
recovered less than that sum •*. And where the defendant pleaded, tliat 
the plaintiff had sued nut a writ against him by a wrong name, under 
which he was arrested, and allowed to go at large by the sheriff, and that 
the writ was afterwards altered, by inserting the real name of the de¬ 
fendant, under which he was again arrested, without any fresh affidavit 
of debfL. as required by the statute, the plea was holden to be bad, on spe¬ 
cial demurrer; as it did not go to the merits of the action, and, if true, * 
the defendant should either have pleaded in abatement, or moved to set 
a.side the proceedings fur irregularity It is curious to remark the Chaagvs in law 
changes which the law of arrest has undergone at different periods. An* 
cicntly, as no capias lay, an arrest was not allowed, except in actions of 
trespass vi et armis: afterwards, an arrest was introduced, with the capias, 
in other actions: and now, by the operation of the before*menti(Hied sta¬ 
tutes, an arrest (^not be had, in the only action wherein it was formerly 
allo^ved. 


• Jtoe, JS9. 

“ 8 Ken. S74, 

7 & 8 Geo. IV. c. 71. § 1. and sec slat. 
51 Geo. 111. e. 194. ^ 1- twn hi 


Geo. III. c. 101. but which had expired Kv 
fore the passing of the 7& 8 Geo. IV. c. 71. 
^ 7 Taunt, 435. 1 Moore, 181. S. C 

* it Maavv*.. IAN. 
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OF PROCBEmi«0» urr jvtssws ott;* 

jitatfites iiowerer, except sc fir’as '^y pftik^^ihe ^ 

fftui Inr rauses dip action under fipen^lwitiuls, are not directly res^otive 
of any aathority antecedently exercised by the conrtSi in respect to tbo 
b'tddiiig: to boil ; bat of the act of the pIointilT only*. And as the prac- 
|ioe of the courts, anterior to the statutes, appears to hare been, to re¬ 
ceive affidavits sworn out of England, and verified here, for the purpose of 
making, orders thereupon, to hold defendants to special baU*^; so this 
practice, not being inconsistent with the letter of the statute 12 'Geo. I. 
c.' 29. has prevailed ever since; and accordingly it is now settled, that the 
defi^dsmt may be arrested, under an order of the court or a judge, upon 
an affidavit made out of England, and verified here, as well where the af¬ 
fidavit is made abroad, out of his majesty’s dominions, before some ma- 
^strate or person of competent authority there, as where it is made before a 
judge or other person authorized to take affidavits in Ireland mdr Scotland^. 
And on similar gronnds, though the plaintiff is prohibited by the statutes 
from arrestirg the defendant upon his own affidavit only, in an action for 
general dtuna^es, as in assumpsit or covenant to indemnify, &c. or in an 
action fmr a tort or trespass, yet the court or a judge is not restrained 
thereby, but may moke a special order upon such affidavit, for holding the 
defendant to special bail In trespass for the mesne profits, after a re¬ 
covery in ^ectmenl, the action is bailable or net, at the discretion of the 
court or a judge: and when an order for bail is made, the recognizance is 
usually taken in two years value of the premises; but this is also discre¬ 
tionary*. , 

There are ihree cases provided for by these statutes; first, where the 
cause of action does not amount to twenty pounds; secondly, where it 
amounts to twenty pounds or upwards, and no affidavit is made thereof -, 
thirdly, where it amounts to twenty pounds or upwards, and there is an 
qffidavit made and filed of the cause of action In the two first ca^s, 
the process against the person is not bailable s ; and the defendant can¬ 
not be arrested thereon, but must be persoiudly served with a copy of it ; 
on whirii there must be written an English notice, the intent and mean¬ 
ing of «icb service**; whidi in effect reduces it to a mere summons'. 
This notice (which is only necessary on the copy of the process served, 
and need not be on the writ itself^,) is required by the statutes, where 
the cause of action amounts to twenty pounds or upu'ards, and no affidavit 


• 8 East, 870. 

8 Mod. 322. Barnes, 466. but see 2 Str. 
1309. 2 Bur. O&fi. 

* 8 Eiutt. S64. And see the statute 55 
- Geo. 111 ^,In 157. for empowering the courts 

cS }SW aaileqrity ih'AMmd; to grant com- 
takiflf affidavits in all parts of 
;Gi^ Stoora v. SeiesU, M. 24 

r. Ntepoe, JL 84 
C^' y. $8 Geo. 

CSiit. 488." .4 
Cr«8.i,’.S86,,| A |79^, C 


* Post, 172. 

* Bame% 85. 1 Sel. Pr. 8 Ed. SO. Ad. 
Eject. 8 Ed. 889. 

r Pntc. Reg. 850. 

* This is frequently caUed Commn Or ser- 
viceable process; though the term common 
seems more properly confined to the biB of 
Middlesex or latitat, &c, without the clause 
of ac ethm. 

Append. Chap. IX. § 1, 8.3. 

> Orwp. 465. ^ 

* 9 East, 588. 9. 
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hi iaadeas whwe it i^oeSjnirt nxmmi M tiead^ pounds®. 

Aitd it mu^ i>e directed to die defeitd^t if lik tiame be not pre- Diiection of. 

fixed thereto, t)te process is insular, and pnay be quasbed oti motion. 

The nod^ should, it seems, be directed to the defendant b}r htscfimfioH, Form of. 
as wdl as surname ^; and require the defendant to app(^ at the return 
of the process ^: and where the process is returnable on a general return 
day, as in the Common Pleas®, or King's Bench by original^, or on a quo 
minus in die Exchequers, it should require him to appear on the return , 
day, though it happen on a Sunday and not cm the quarto die post of the 
return of the process. In the King's Bench, a notice requiring the de? 
fendant to appear on Friday, instead of Saturday, the sixth of November, 
is irri^lar *. And so, in the Common Pleas, where a writ was tested on 
the twelfth of February, returnable in Jifteen .days of Easier, being the 
^h of April, and in the notice to appear, the return day was stated to be 
die JiJlh of February, instead of the,/^A of Ajwil, the court held this to 
be irrt^ular, and set aside the proceedings But it is not necessary that 
the year should be stated in the notice, in words at length; it being suf> 
ficient to set out in figures *. If there be no notice to appear ™, when ne- Want of. 
cessary, or the notice be not properly directed ”, &c. the defendant may 
move the court to set aside the proce^ings. But any trifling informality Informality in. 
in the notice, as setting down the day of the month on which the defend¬ 
ant is to appear, without saying instant, next, or sjiecifying the year, or 
mentioning an imptffisible year, will not invalidate it ®. 

Tlie copy of process, to be served on the defendant, must be a copy of Copy of what 
such process as he might have been arrested upon, before the statute 12 "'“**■ ** 

treo. I. c. 29.; and therefore, where the proceedings are by original, ho 
should be served with a copy of the capias, and not of the original writ of 
sumnums or attachment r .* and a complete copy of the whole process must 


® 7 Dumf. & East, 337. Barnes, 404. 
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conlm. 
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409. 1 H. Blac. 100. 2 Bos. & FuL 38. 2 
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616. (a). 
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Incouoty 

tine. 


By whom. 


"When, 


Where. 


How. 


CXF BSKVICJS 

}>e ienfe^*,^ r Wbere tbe dei^dBAt ^9 in praline, lie 

with a copy the ptocoss iataii^ <Mit of ^eshperkr conit; and 
not of the mandate, from the oiSoer ta tvhom it is directed And| in the 
Bxoheq^deT) a variance in the body of the copy of process^ from the writ 
itaelf> is fntah and subvemive of the process, and subsequent proceedings*’. 
Site copy of the process may be served by the sherilF or his officers, (except 
in parUcular franchises, having the return of writs,) or by any one else % 
provided he be able to examine the copy with the original, so as to swear 
(if necessary,) to the service. In.particular franchises and jurisdictionsy 
the proper officer there should execute the process ^ The court will not 
allow the copy of a writ to be amended, so as to make the service good^. 

Formerly, a copy of the process must have been served on the defendant, 
before the return day ^; but now it is holden, that service at any time, 
even after the rising of the court, on the return day, is sufficient ^ And 
it may be served at any hour, however late, at night; process not being 
within tile rule of court as to service of notices, &c. before teti o’clock 
In the Exchequer, we have seen service of a writ on Candlemas day, is 
deeined good service. In the King’s Bench, a bill of Middlesex must not 
be served in London, or elsewhere out of the county of Middlesex • ,• nor 
whilst the defendant is attending his* cause at the sittings : And a latitat 
cannot regularly be served in any other county than that to the sheriff of 
which.it is directed”. So, in the Common Pleas, a capias directed into 
one county, cannot be regularly served in another, although it happen that 
the same officer is filacer for both counties ”: And a capias directed into 
Kent, cannot be well served in the Cinque ports % or city of Canterbury^ 
But where there is any dispute as to the boundaries of the county, the 
courts will not determine it on motion 1 : And, in order to set aside the 
^rvice of a writ in a wrong county, there must be a positive affidavit, in 
the King’s Bench, shewing that there could he no dispute as to the boun¬ 
daries ^ On serving the copy, it is not necessary, though usual, to shew 
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tbc m^ial |pnK«8s% unless demanded But if a defi^dantj at the time 

h« u^Borved with a cq)y of process, ip the King’s Bench, demand to see 
the original, and is refused, the service is irregular®. And whore the de¬ 
fendant ^vas served with a copy of a capias, and, a quarter of an hour after¬ 
wards, demanded to see the original, which was refused by the officer, the 
court of Common Pleas set aside the service and subsequent proceedings 
If the ddfendant refuse to accept a copy of process, it may be left in his 
house ®; or, if he lock himself in, it may be put through the crevice of hiq 
door ^; or, in the Common Pleas, it seems that if he keep out of the way, 
to avoid being served, it may be sent him in a letter by the post s: But 
sending process by the post, in a letter, which the defendant- refuses to 
receive, is not good servjpe ; although the refusal may have been wilful, 
and accompanied with a long avoidance of serviceAnd where the de¬ 
fendant, on being served with a copy of process by the name of John, 
observed his name was J^’icholas, upon which the person who served it was 
about to alter the name, when the defendant said, " never mind; I am the 
person, and mil take cure of it; ” the court notwithstanding held, that the 
service was irregular, and set it aside, but without costs *. If a latitat has 
been served by mistake on a wrong person, the right person may after¬ 
wards be served with an alias capias issued thereon 

In a Jmnt actjlon against two or more defendants, each of them must be 
served with a copy of the process But, in an action against husband and 
wife, it is deemed sufficient to serve the husband only Whenever the 
defendant would take advantage of a mistake in the copy of process, or 
notice to appear thereto, he must produce the copy served, and swear that 
he was served with no other And where there is an irregularity in the 
notice to appear to, or service of process, the rule, we have seen should 
be to set aside such service, and not the process itself. 

If, upon the service, the defendant speak contemptuous words of the 
court, or its process, he is liable to an attachment. And where the words 
are spoken of the court, the attachment 'issues in the first instance p ; for 
it would be to no purpose to grant a rule to shew cause, which would 
probably expose the court to further insult i. But the court will not grant 
an attachment, for violent or contemptuous behaviour, after service of the 
process ^ It has been.>doabted, whether, when contemptuous words are 
ewom to by one person only, the rule should be absolute, or only to shew 
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* * Stt. 106S. 

* Si^^. liepi 114. In the cue of Adamton 
V. G&xm, H. 87 Geo. IlL 2L B. an attach¬ 
ment was nioved for against the defendant's 
wife and daughter, for treating the process of 
the court wife contempt, throwing it into 


tiie street, &c. and tiie court said, that on 
a return iqr the sheriff the rule for an at¬ 
tachment was absolute in the first instance j 
but on affidavits, the party must have an op¬ 
portunity of answwing. 



CHAP. X. 


Of the Arr£8t, upon bailable Process. 


In Irrating of tho law of arrest, it is proposed to consider, first, fur what Arrest, 
cause of action it is allowed; 2dly, the affidavit to hold to bail; 3dly, 
wh»t persons may, or may not be arrested; and lastly, by whom, and 
under what authority, when, where, and in what manner the arrest may 
be made. 

Wlien the cause of action amounts to twenh/ pounds or upwards, and Wben allowni 
an affidavit thereof is made and filed according to the statutes, the process lor^Jut^smu.** 
is bailable; and the defendant may in general be arrested, and holden to 
special bail. But where the plaintiff, having a debt due to him under an 
arrestable sum, procured a promissory note to be indorsed to him by another 
creditor, for the purpose of holding the defendant to special bail, the court, 
considering this as a practice to evade the statute, discharged the defendant 
out of custody, on filing common bailAnd, by the statute 7 & 8 Geo. in iFale^ oi 
IV. c. 71 •*’ “ no sheriff or other officer, within the principality of Wales, or pAituie. 
“ the counties palatine of Chester, Lancaster or Durham, shall, upon any 
“ mesne process issuing out of his majesty’s courts of record at Westmiu^ 

“ ster, arrest or hold any person to .si)ecial Itail, unless such process shall 
** be duly marked and indorsed fur bail, in a sum not less than 
“ pounds." 

With respect to the cause of action, it is a rule, that where there is u Whni atlit is 
certain debt to the amount of twenty pounds, or damages to that amount 
which may be reduced to a certainty, as in assumpsit or covenant for the uducedtoaccr 
payment of money*, the defendant may be arrested, as a matter of course, 
on an affidavit shortly stating the cause of action. And he might formerly In umw, or rft- 
have been arrested in like manner, in an action of trover or detinue; for 
these were considered as being more properly actions of property, than of 
tort. But where the defendant, being a custom-house officer, was arrested 
in an action of trover, brought against him for seizing goods, and it ap.> 
peored by affidavit that there was a reasonable foundation for the seizure, 
that the goods were deposited in the king's warehouse, and that the de- 
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When not .il- 
loweil, without 
•peda] order. 
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&c. 


In debt on ata- 
tute. 


Fendaat bad ttsed due diligence in proceeding towards a ocmdemnaticn in 
the Exchequer, the court wdered commtm bail to be accepted And by 
a late rule in all the courts, ** no penson can be held to special bail, in an 
action of trover or detinue, without an order made for tliat purpose by the 
Lord Chief Justice, or one of the judges." 

On the other band, where the damages are altogether uncertain as in 
assnmpsU or covenant to indemnify, &c. or in actions for a tort or trespass 
there cun be no arrest, without a spenal order of the court or a judge 
on a full affidavit of the circumstances^; for it would be unreasonable tliat 
the defendant should lie arrested, for what damages the plaintiff fancies 
he has sustained, and is pleased to swear to. And it is not usual to grant 
a special order, excejjt where there has been an outn^jeons battery or may¬ 
hem 8, or the defendant is about to quit the kingdom. An affidavit Sta¬ 
ting that “ the defendant was indebted to the plaintiff in 3000f. and up¬ 
wards, beinc the value of certain bars of silver, delivered by the plaintiff 
Cr on his «< ou»l to the defendant, to be by him carried and delivered, 
and by vtu dujteudant undertaken to be carried and delivered, to K. J3. at 
(jottenburgh in Sn’cde?i, for the use and on account of the plaintiff, but 
which bars of silver, or any part thereof, the defendant had not carried or 
delivered to the said E. B. at G. aforesaid, or to any other person, or at 
any other place, for the use of the plaintiff," was deemed sufficient to hold 
the defendant to special bail, on a judge’s order; although it was objected, 
that it did not state any debt owing from the defeudniit to the plaintiff, 
and that there vvas no averment that the plaintiff had any property in the 
silver, or was damnified by the non-delivery of it 

Tliere are also some cases, where the defendant cannot be arrested, 
though the action lie brought for a sum certain; and others, where he 
cannot be arrested for the whole of the legal debt, bitt onl;y for so much 
as is equitably due. Thus, in an action of debt on a penal statute the 
defendant cannot lie arrested, though It be for a sum certain; as it is a 
maxim, that every man shall be presumed innocent of on offence, till In'- 
be found guilty: But where an action is brought on a remedm! statute, as 
for money won at play or on a statute which expressly authorises an ar¬ 
rest, as for exporting wouU, double value for holding over’", having un- 
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'steltid Bilks or insuring lottery rickets ^ &c. the defendant may 

iie arrested. So, in an action of debt upon a recognizmce of bail, the de<. 
feudant cannot be arrested*’: for besides that the snffidency of the lntil 
must hare been proved, or admitted, previous to their being aUowed,‘thmre 
are many thin^ to be enquired into, which may shew them not liable *=; 
nnd it is commonly said, that if riie defendant were arrested in suOh an 
action, there would be bail in infinitum. And for similar reaBons, an ar¬ 
rest is not permitted in an action of debt upon a bail^ or replevin^ bond; 
whether the action bo brought in the name of the sheriff f, or of his as¬ 
signee. But, after judgment has been obtained against the bail in such 
Action, the defendant may be arrested in an action on the judgment s. A 
•defendant cannot be arrested, on an affidavit stating him to be indebted to 
the plaintiff for goods bargained and sold **, > or, for goods sold witliout 
saying that they were delivered: for there is no reason why the plaintiff 
should have the security of the defendant's body under arrest, and also 
retain the security of the goods in his own hands **. And the court of 
Common Pleas will not permit a defendant to be arrested, in an action 
• founded on the prothonotary’s allocatur, for costs *; nor on a policy of 
assurance, for a total or partial loss, without an adjustment, or express 
promise to pay the amount But a defendant may be arrested on a 
guaranty, or undertaking to be answerable to a certain amount, for goods 
sold to a third person, in the event of his failing to pay for them 

A party cannot be arrested and held to bail for a penalty, but only for 
the sum secured by it **. And hence it is, that in an action of debt upon 
bond, conditioned for the payment of money, though tho penalty is, strictly 
speaking, the legal debt, yet as it is now considered, upon the statute for 
the amendment of the hKVV r, to be merely a security for principal, interest 
and costs, the del^dant cannot be arrested for more than the sum really 
due by the condition. And, in like manner, where the bond is conditioned 
for the performance of covenants % or to save harmless^, <§> 0 . the defendant 
ought not to be arrested for the penalty, but only for the amount of the 
damages really sustained by the breach of the condition. But, upon a 
bond in a penalty, conditioned for paying a less sum by instalments and 
interest, though a part only of the instalments are due, the obligee may 
arrest for tlie aggregate amount of all the instalments, and the interest 
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4ae bi^itfe the eefiieiiiH«epai|^ ^ ill»«ir]«e[tiiiii^idW} he x^sIde’lDir 
the ywtttt y ftf a hand eiwditiOTed ibf illiB 

ri«jge^, See, where the ijenalty is the ml debt, or rather in nature^ 
gta^ deniages. And where an agreement ww made in writihgi to de^ 
liver a certain quantity of goods, within a oerti^ time, at pri<« of 
300i. or in de&nlt thereof, that the defendant would forfeit and pay to 
the pldntiff IfK)!.; in an action brought for the penal^, the of 

the Oommon ]Pleas were of opinion, that the defondant might be iudd to 
bml®. 

On mutual Where there have been mutual dealings between the parties^ the ha» 

^**“‘f*' lemce is considered as the debt at law, as well as in equity: And there¬ 
fore, upon an unliquidated account, if the plaintiff were to swear to the 
sum due to him on the debtor side only, it would be looked upon as a 
mere evtudon ; and if not suffident to support an indictment for perjury, 
would it seems entitle the defendant to a special action on the case, for a 
malicious arrest*'. And, at any rate, if the balance did not constitute an 
arrestable debt, the defendant would be entitled to his costs, under the 
statute 43 Gea III. c. 46. § 3. as having been arrested and held to hail,' 
without any probable cause 

After former The defendant having been once arrested, cannot in general be arrested 
again, for the same cause of action Nemo debet bis vexart, pro eSdem 
causd. Thus, where the defendant was arrested on a writ taken out pending 
a prior action, wherein he had been previously arrested for the same cause, 
the eourt discharged him on common bail s. So the defendant was dis¬ 
charged, where he had been arrested a second time, pending a writ of er¬ 
ror, and bef(H% judgment was given thereon, or the action discontinued'*. 
And where the plaintiff, not liking the bail in thcifonner action, obtained a 
side-bar rule for leave to discontinue upon payment of CtostS, and afterwards 
proceeded to charge the defendant in custody with a dedaration in a new 
action, the court conceiving this to be a trick, disdiarged the side-bar rule ; 
so that the bail to the former action still continued liable *. But where 
it appeared that the bail in the prior action were forsworn, the court re¬ 
fused to assist the defendant, though he was arrested before the former 
action was discontinued i saying, the plaintiff was right in laying hold (ff 
hhn as he did; for had he discontinued, the defendant would probably 
have run away K And it has been determined, that the phuntiff, after 
suing out common process, may sue out a bailable writ for the same cause. 
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M be^Mw h6 4iH»pq»tiniie» the first iii^ioa; fw this 
b liot tibue rule of not ^p^ioittixig the defendant to he twice, 

arrestedjfer the same cause*. By rule of Hiek, 15 Car. II4 it is «ri 
deredif that " if a defendant be lawfully delivered from arrest upon ai^ 
process, he shall not be arrested again at the same time, 1^ yirtoe of an¬ 
other process, at the suit of the same plaintifF.’* But, notwith^ahding 
this rule, the court of King's Bench held, that the plaintiff ought lodge 
. a detainer i^nst the defendant, in custody upon mesne process, after hi^ 
bail had justified, the defendant not having completed his discharge, but 
being still within the prison ; and that he was not entitled to be duh 
charged, upon an affidavit that the sum for which the detainer was lodged, 
was due at the tune of the first arrest ^ 

The rule for preventing vexations arrests, was formerly so rigidly ad- iVb« ;»«*• ' 
hercd to, that where the plaintiff was nonprossed for want of a declare- 
tion, he could not afterwards have arrested the- defendant, in a second 
action for the same cause **. And this is still the practice in the Common 
Pleas*. But, in the King’s Bench, it has been determined, that after a 
nonpros, the defendant shall find bail in the second action^; for the 
plaintiff, it is said, suffers enough by paying costa in the first action, and 
therefore ought not to be in a worse condition than before. For a similar Discontinuanoe. 
reason, where the plaintiff, having misconceived his action, moves to dis-^ 
continue upon payment of costs, he may, after the costs are taxed and 
paid a, take out a new writ for the same cause, and have the defendant 
arrested de novo^. But where the plaintiff held the defendant to hail, 
before the cause of action accrued, and afterwards disetotinued and paid 
costs, and then arrested him de novo for the same cause, after it accrued ; 
the court of King’s Beni^ discharged the defendant on common bail 
If the plaintiff be nonsuited, in an action of debt on bond, foe not sufe Nonsuit, 
ficiently proving the execution of it, on non est factum ^ ; otoa. the ground 
of a variance in a £ 011110 : action, in which the defendant was arrested ^; 
he may be arrested again, in a seetmd action for the .same cause : But 
this is not allowed after a nonsuit on the merits™. 80 , where an action Cassetur Wk. 
was brought i^ainst one ef two partners fer a joint debt, and the defendant 
having been arrested therein, pleaded the partnership in abatement, it was 
holden, that the plaintiff might, after entering a cassetur hUla, bring a 
new action against both partners, and arrest the defendant again fer the 

same debt And where the plaintiff becomes bankrupt, before inter- Bankruptcy of 

plaintiff! 
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the defendant an^ be altered md h^ te hf ih(e 
tteign^, in a second action ftnr the same catm •, BUt 'v^liese de^ 
ibodant has been anrcsted in an action brought in the nanie of a bankrupt* 
by^ the anthority of lus assignees, he cannot be afterwards arrasted* at the 
anit of the assignees, for the same cause of action, unless the first action 
has been discontinued, and the costs taxed and p«ud *** 

W^rever the second actirai appears to be veiimtious Vor de&ndan# 
is arrested or detained in custody therein, after being ruper* 

sedeable in a former action, by the laches of the plaintiff *’, the court will 
discharge the defendant on common bail; even though he be arrested on a 
note given subsequent to the supersedeas ®, or in a different form of action, 
so as it be substantially for the same cause And where a defendant was 
arrested in the mayor's court of Hereford, by the practice of which court, 
a plaintiff jls not bound to declare, without a rule for that purpose, and the 
defendant, without conforming to the practice, superseded the action for 
want of a decUiratiau, and was again arrested in London for the same 
cause of action, the court, without entering into the irregularity of the de¬ 
fendant's proceedings, discharged him on filing common bail s. But where 
there are no laches in the plaintiff, and d fortiori where the defendant is 
in fault, the court will not assist the latter; Thus, where A. having been 
arrested at tlie suit of B. gave him a draft for part of the demand, and 
agreed to settle the remainder in a few days; after which, the draft being 
dishonoured, B. sued out a new writ against A., and arrested him ^ain 
on the same affidavit •, this was holden to be regular K And if the defend¬ 
ant be discharged out of custody, on account of some act for which the 
plaintiff is not answerable, such as an alteration in the warrant to arrest 
by the sheriff's officer, without the plaintiff’s knowledge, in such case the 
defendant may, after the first action<4s discontinued, be again held to bail 
fm the same cause So, where the first action is compromised, and a 
second brought for the same cause, the court will not set aside the boil 
bond taken on an arrest, unless the proceedings appear to be vexatious 
The defendwt haring given a bond, conditioned for the payment of a sum' 
of money, if the sentence of a Vice-Admiralty court should be affirmed on 
^ appeal, and the appeal having been dismissed for want of prosecution, the 
defendant was arrested and holden to hail; after i^hich, the appeal being 
restored upon petition, the action was suspended, and the bail discharged ; 
but being again dismissed, a new action on tlrt bond was commenced ; 
and the court of Common Pleas held, that the defendant might be again 
lilAncst abmaff arrested and holden to bail K So, w'here the defendant has been arrested- 
abroad,^ he may be again arrested bore, for l^e same cause of action; at 


After compro¬ 
mise. 


Appes!, dig- 
ndssed. 


* osagnse <f $amders, r. Mdton, 

H. tit. K. R. 15 Bost, 631. 

876, - 

1029. t Wils. '08. 
PoWer, T. 83 'Geo. 

si'Rwt, 8SA . 


f S East,«09. 

® S Dowl. Sc Ryl. 189. 

6 Durn£ St East, 52. Stui see PeffM v'. 
M. 67 Geo. III. K. B. I Chit. 
Rep. *76. 

‘ > 6 Ritmf. & East, *18. 

* t Chit. Rep, 161. 

> 1 New R^.. C. P. 13. 



AN ARRESt IS ALtOl^PED. 

least, wbM» it does not appear that the plaintiff may have the same redress 
and benefit by the proceedings abroad, as in this country». It is no 
ground for discharging the defendant-out of cixstody, that a previous ap¬ 
plication had been made to the court of Chancery, for a >vrit of ne excat 
regno, for the same sum So, where A. proceeded by foreign attach¬ 
ment against B. who surrendered, and pleaded to the jurisilietion of the 
court, upon which A. discontinued the foreign attachment, and arrested 
B. by process out of the King’s Bench, the court of Common Pleas held, 
that the foreign attachment was not such a proceeding as to entitle B. to 
be discharged out of custody in the present suit, on entering a common 
appearanceAnd where tlic defendant being in custody witliin a Joc,al 
jurisdiction, the plaintiff lodged a detainer against him, but discontinued 
the action from fear of a jilca to the jurisdiction,' and then arrested the de¬ 
fendant in the King’s Bench, without having paid the costs of the first 
suit; tlic court hold, that the defendant was not entitled to be discharged 
on filing common bail, the second suit not being vexations Where a de¬ 
fendant was twice arrested, and put in bail to two writs in different 
counties, for the same caust* of action, the court of King’s Bench refnsetl 
to make a rule absolute for setting aside one of the tAvo writs; the proper 
course being, that an exmerelur should be entered on one of the bail- 
pieces 

Upon the same principle, of not permitting the defendant to be tAvice 
arrested for the same cause, it is holden that in an action of debt upon 
judgment, whether after verdict or by default, the defendant cannot be 
arrested, if he was previously arrested in the original action; even though 
the bail in that action have since become insd'ccnl *, or the plaintiff has re¬ 
leased them, by declaring in a different coAinty •*, or the defendant has smr- 
rendered in their discharge, and obtaiiuHl a supersedeas K And if a defend¬ 
ant, being arrested upon process of the King’s Bench, give a \Aurraut of 
attorney to confess judgment, and be afterwards holden to bail in the Com¬ 
mon Pleas, in an action upon that judgment, the latter court will discharge 
him upon a emumon appearance But if-the defendant were nut arrested 
in the original action, be may be arrested in an action of debt on the judg¬ 
ment h And, in the Common Pleas, the defendant may be arrested in 
such action, notAvithstanding a Avrit of error has been brought, and bail 
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p»t in tWKTO*. Where a catej i» wBtJi the delendsnt has been ar¬ 
rested^ >b referred to arbitration, and l^e arbitral swardb te l^e jdaintiif 
a «nm cKCeeding pounds, the defendant may be arrested again, iu 

an action upon the award 

It was formerly holden, that where the judgment was merely for rontx 
dA*was*orTg^'^ “ noiisuSt ®, OT the debt was originally under ten pounds, bttt raised 
irrfly under IW, to adargOT sum by the addition of costs or the action was for general 
damages, which were reduced by the judgment to a sum certain above ten 
pounds ", the defendant could not be arrested in the King’s Bench, either 
upon the ju^pment itself, or upon a subsequent promise, in consideration 
of forbearance ^ to pay the debt and costs. But it was afterwards deter¬ 
mined in both courts that a defendant might l>e arrested and held to spe¬ 
cial bail, in an action on a judgment fur ten pounds, for damages and costs: 
By stat.43 Geo. though the original debt alone were under that amonnt. This determina- 
ition seems to liave occasioned the passing of the statute 43 Geo. III. c. 46. 
^ 1. by whw.h it is enacted, that “ no person shall be arrested or held to 
" special 'jail, upon any process issuing out of any court in England or 
Ireland, for a cause of action not originally amounting to the sum for 
" which such person is by the laws now in being liable to be arresteti 
" and held to bail, over and above and exclusive of any costs, charges and 
" expenses that may have been incurred, recovered or become chargeable, 
" in or about the suing for or recovering the same, or any part thereof." 
And, by the statute 7 & 8 Geo. IV. c. 71 *’• ‘'no person shall be held to 
" special bail, upon any process issuing out of any court, where tlic cause 
of action shall not have originally amounted to the sum of twenty pounds 
“ or upwards, over and above and exclusive of such costs chaigc's and ex- 
** penses as aforesaid.” This statute, however, docs not extend to Scotland 
or Ireland *. “ 


III. c. 46. 


Bv stat. 7 & 8 
Gko. IV. c. 71. 


Affidavit of The affidavit required by the statutes, of the cause of action, may be 

made! 1^7 plaintilf, his wife, or a third jierson : and it may he made by 

one or several persons. The aflirmation of a Quaker is sufficient to hold 
the defendant to special bail *. And, in the Common Pleas, an affidavit 
made by a third person, need not state any connection between the depo¬ 
nent and the plaintiff"*. But the affidavit, or affirmation, must be made 
by some person who is legally competent to be a witness; and therefore it 
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is bad»>if oiade by a person eonvicted of felony> or other in&moas crime <f. 
An affidavit however, that the plaintiff is a transported felon, cannot be 
read in answer to an affidavit to hold to bail, made by. a third person ; And 
a plaintiff convicted of a conspiracy, is not incompetent to make an affida¬ 
vit to hold to bail The true place of abode and addition of every person 
making the affidavit must be inserted therein In the King's Bench how¬ 
ever, the deponent may be described as "of the city of London, merchant ®:" 
And, in the Common Pleas, the addition of “ manufacturer " to the depo¬ 
nent’s name, has been deemed sufficient*'. But the court of King’s 
Bench will not try the real place of the plaintiff’s abode upon affidavits^: 
And there is no occasion to insert in the affidavit, the addition and de¬ 
scription of the defendant i*. In an affidavit to hold to bail, the plaintiff's 
clerk may state his place of abode to be the office where he is employed the 
greater part of the day, though at night he sleep at another place *: and 
it is sufficient to describe him as derk to his employer, whose address is 
stated K So a foreigner, whose general residence is abroad, and who only 
landed here for a temporary purpose, may properly describe his place of 
sIkkIc to be in his own country, and not at the place where the affidavit 
was sworn *: And where a deponent had been a few days before dis¬ 
charged out of prisonj but by permission had still continued to lodge there 
at night, having no.^ other place of residence, his describing himself bond 
jide, in an affidavit to hold bail, as late of such a prison, has been deemed 
sufficient ^: But a deponent who has left one place of residence, and 
resides in another, cannot regularly describe himself as lateoi the former 
The affidavit may be sworn in court, or before a judge, or commissioner 
of the court authorized to take affidavits, by virtue of the statute 29 Car. 
II. c. 5 ®. or else before the officer who issues the process, or his deputy r: 
And it may be sworn before a commissioner, although he be concerned as 
attorney for the plaintiff'!. But a special capias, issued upon an affidavit 
sworn at the bill of Middlesex office, is irregular; and though it was con¬ 
tended, that the practice was for the filacer, upon transmitting to him 
cither the original affidavit or an office copy of it, to issue the writ, yet 


Must contain 
deponent’s place 
of abode, and 
addition. 


Miter of de¬ 
fendant’s. 

What a suffi¬ 
cient description. 


Before whom 
made. 
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OP THE APEHXAVIT 


Jurat of, when 
mode by fo • 
rHgner, 


Title of cause. 


Of court, &c. 


the court said that such could not be the practice; for that att affiibvJt 
wade for one specific object, could not be transferred to another, and per> 
jury could not be assigned on the office copy ®. So, in the Common Pleas, 
where, on an affidavit of debt sworn before and filed with the filacer for 
Dfivonsfnre, a capias ad respondendum issued to the sheriff of that county 
against the defendant, who not being found there, an office copy of such 
affidavit was filed %vith the filacer for Lotidon, on which another capias is¬ 
sued, directed to the sheriffs of London, under which the defendant was 
airested, tlie court held, that this was irregular ; for, by the terms of the 
statute, an affidavit must be made before a judg^, or commissioner of the 
court authorized to take affidavits, cbt before the officer who issues the pro¬ 
cess or his deputy; and in this case therefore, the affidavit should have 
been sworn before and filed with the filacer in London ^ But where the 
defendant was arrested on a teslulum capias into Dentnshire, without any 
affidavit tiled on issuing the lestalum capias, an affidavit having been filed 
on issuing a ])ri.'vi«,us capias into Cambridgeshire, the court held it to be 
regular, th,;ug]i the testatum was not tested on tlic quarto die post of the 
ori^nal; the filacer for Cambridgeshire being the proper officer to isvic 
1 writs into Devonshire'^. By the jurat to an affidavit of debt, made by a 
foreigner, it was certified by the signer of the bills of Middlesex, that the 
affidavit was interjirctcd by F. C, professor of languages, (he having first 
s\vom that he undersf:ood the English and PmicA languages,) to the depo¬ 
nent, who was afterwards sworn to the truth thereof; and this was 
holdcn to be sufficient*'. 

There being no action depending in court, at the time when the affida¬ 
vit is made, it ought not regularly to be entitled in a cause : and in one 
case, the King's Bench discharged the defendant out of custody on com¬ 
mon bail, on account of its being so entitled *’; but in a subsequent case 
they thought that as the practice had obtained so long, of adding a title to 
affidavits of this kind, it would be too much to determine, that such 
practice had been erroneous; particularly as this was a mere question of 
form, and did not interfere with the justice of the case. A rule of court 
however has been since made in the King’s Bench, “ that affidavits of any 
cause of action, before process sued out to hold defendants to bail, be not 
entitled in any cause, nor read if filed k." And, in the Common Pleas, if 
an affidavit to hold to bail be entitled in a cause, it is bad ; and the de¬ 
fendant may be discharged, on entering a common appearance It was de¬ 
termined in one case', to be no objection to an affidavit to bold to bail, that 
it was not entitled “ In the King’s Bench: ” but in a subsequent case 
it was holden, that an affidavit of debt, not entitled in any court, and only 
stibBcribed with the words “ Bp the Court,” at the bottom of the jurat, 

* i Haute & Sel SSO. * 6 Durnf. & East, 640. and sec Say. Rep. 

6 S Moore, 192. S. C. 218. 

Isee S Bing. SO. ante, 154. ^ 7 Durnf. & East, S21. 

' 4 IKag, 6S. and see 2 Taunt 164.166. « R. T. 87* Geo. III. K. B. 7 Dumt & 

East 464. 

V*‘Bar«. & Cres, 868. 6 Do«l. & Byi. “ 1 Bos. & Pul, 86. 227. 

614t IS. C> ' '7 Durnf. & East 461. 
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is not Stiffioi^ttt ^; though where the name of one of the judges of that 
court is affixed to the affidavit, it will entitle the part^ to read it, as sworn 
in court And an affidavit not entitled in the court, but purpen-ting 
at the foot, to have been sworn before the depulyplacer, is sufficient 
An affidavit made abroad, out of the king’s dominions, is put on the 
same footing as an affidavit sworn in Scotland or Ireland; which, though 
net sufficient of itself to authorize an arrest, will be a good ground for ap¬ 
plying to the court or a judge, for an order to hold the defendant to spe¬ 
cial bail The affidavit however, when made out of England, ought to 
contain all the requisites that arc essential to affidavits for holding to bail 
ill this country j and therefore, while the bank acts remained in force, it 
was deemed necessary to state, in an affidavit made in Ireland, for the pur¬ 
pose of arresting the defendant in this country, that he had not made a 
tender of the money in bank notes It has been said, that where an affi¬ 
davit of debt is made in Scotland or Ireland, the party verifying it must 
swear, “ that it was made by the plaintiff; that the hand-writing sub¬ 
scribed thereto, is of his own hand-writing ; that the said affidavit was 
made and taken before a magistrate, who, deponent believes, had compe¬ 
tent authority to administer an oath ; and that the hand-writing of the 
person subscribing the said affidavit, is the hand-writing of such magis¬ 
trate But in practice it is deemed sufficient, where the affidavit of debt 
is made in Scotland or Ireland, to swear to the hand-writing of the judge be¬ 
fore whom it was made 8: And accordingly, where an affidavit of debt con¬ 
tained no place in \hii jural, but puriiortcd to lie sworn before the Chief Jus¬ 
tice of the King’s Bench in Ireland, and to be signed by him, and such 
signature was verified by affidavit here, the court held, that it was a suffi¬ 
cient foundation for arresting the defendant, under a judge’s order, on mesne 
process **: Though if an affidavit of debt be made abroad, out of the king’s 
dominions, it is usual to swear to the other circumstances before stated ^ 
An affidavit to hold to bail, on an Irish judgment, must shew the value of 
the sum recovered in Irish money **. And where an affidavit to hold 
to bail, mode before a British Consul in a foreign country, stated that 
the defendant was indebted to the plaintiff in 100,000/. sterling, for money 
had and received, it was hnldcn that the affidavit was insufficient; inas¬ 
much as it did not appear with certainty, whether the defendant was in¬ 
debted ill British sterling moneyIt is not settled, whether a British 
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Must be direct 
and positive- 


Swearing to be¬ 
lief, wlicn sutG- 
cient. 


By executor or 
administrator, or 
assignee of 
bankrupt. 


Co-assignee of 
debt. 


Aasignee of 
bond. 


CWni2, or yke-CoH^t, resident in a fomgn country. Hat hf air- 

toe of bis office, to administer an for the pa:^se of bolding a defend¬ 
ant to bail in this country; the judges of the Kill’s Bench, in a late 
case ®, being equally divided in opinion on this point. 

In point of form, the affidavit should be direct and positive, that the 
plaintiff has a subsisting cause of action: and therefore, if it be merely by 
way'of argument, or rforence to books or accounts, &c. or os the party 
making it believes, it will not in general be sufficient i*. But an affidavit 
that the defiendant is indebted to the plaintiff in such a sum, as he computes 
it, has been adjudged good ^ And in an affidavit to hold to bail, made by 
the plaintiff's agent, (the plaintiff himself being abroad,) the debt on a 
judgment being first positively s%vom to, a subsequent statement that the 
judgment is still in force, unpaid and unsatisfied, as deponent verily be- 
Ueves, will not vitiate •*, Where the plaintiff sues as executin' or adminis¬ 
trator, or as assignee of a bankrupt, it is sufficient for him, or a clerk of 
the testat-yr', to swear that the defendant is indebted, &c. as appears 
by books, lij c. and as he verily believes : but even in that case, a mere re- 
forence to books, &c. unsupported by the party’s belief, is not sufficiently 
positive e ; and, in the Exchequer, an affidavit by an executor, of a debt 
due to his testatop, “ as appears by a statement made from \he testator’s 
books, by an accountant employed to investigate the same, as deponent 
verily believes,“ is insufficient to hold a defendant to special bail *'• So, 
where the affidavit to hold to bail was made by a bankrupt, who swore 
that, at and before the date and suing out of the commission, the defend¬ 
ant was indebted to deponent, and, as he believed, was still indebted to 
bis assignees, on a bill of exchange accepted by the defendant, indorsed 
by the drawer to deponent, and, as he believed, still unpaid; the court 
thought the affidavit insufficient A co-assignee of a debt, arising out 
of bills of exchange in his own possession, may sue in the name of the ori¬ 
ginal creditor, and hold the defendant to bail on bis own affidavit, 
swearing positively as to all the facts required which are within bis own 
knowledge, and to tbe best of his knowledge and belief, as to such as are 
within the knowledge of his principal and co-assigneesAnd where the 
assignee of a bond swore, that the obligor was indebted in ninety poOnds, 
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TO ISS' 

pxind^ and intereat upon the bond# of he bt^edr the affidavit' wa» 
decnaed sufficient to hold the defeucbot to facial'hail*: But it is usual, 
in such case, for the obligee and assignee to join in an affidavit, stating 
the, execution of the bond, the assignment of it, and how raudh is due for 
principal and interest An affidavit of debt, stating that A. was in- 
debted to B. for goods sold and delivered in Holland, and that the debt 
was assigned to C. according to the laws of that country, and concluding 
with u statement that the assignee of a debt may sue the debtor according , 
to the laws of Holland, “ as deponent w informed and believes," has been 
deemed sufficient to hold the defendant to bail in this country 

It is also requisite, that the affidavit should be certain and explicit, as Must be ceriaiu, 
to the nature of the cause of action: Therefore, an affidavit that the de- 
fendant is indebted to the plaintiff in such a sum, without more'*, or 
generally upon promises^, or in so much upon a bond for performance o/’ 
covenants or upon breach (f articles e, or as a balance <f accounts be¬ 
tween the parties has been holdcn to be too general. So an affidavit to For goods sold 
hold to bail, stating only that the defendant is indebted to the plaintiff, 

“ for goods sold and delivered, (without saying by the piaifdiff to the de¬ 
fendant,') and as the acceptor of a bill of exchange*,” or for goods sold 
and delivered (not saying by the plaintif,) to the defendant **,” or '' for 
g«>ods sold and delivered for the defendant is insufficient. And, in the Work .ind 1«- 
King’s Bench, an affidavit to hold to bail, stating that the defendant, being 
captain of a ship, was indebted to plaintiff, “ for work and labour of plain¬ 
tiff done on board- the ship, and for materials found by plaintiff and used 
therein, and fipr goods sold and delivered, and money paid by plaintiff, at 
the request of defendant,” was holdeu to be defective, in not stating that 
the work was done, or money paid for, («• the goods sold to defendant “*. 

But where it was stated in the affidavit, th^it the defendant was indebted. Use and occujpa- 
“ for the use and occupation of a certain dwelling house, &c. of tlie plain¬ 
tiff, held and enjoyed by the defendant as tenant thereof," without saying 
that he was tenant to the plaintiff, it was deemed sufficient “• So, in the Wages, &c. 
Common Pleas, an affidavit to hold to bail, stating the debt to be for 
money paid laid out and expended, and wages due to the plaintiff fur his 
services on board the defendant’s ship,” is sufficient, without expressly 
stating that the wages were due from the defendant So an affidavit to Hire of c.n- 
hold to bail, which states that the defendant is indebted to the plaintiff, 
for the hire of divers carriages, &c. of the plaintiff, to and for the use of 
the defendant, is sufficient, without stating that they were hired of the 
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■ * OF THE AFFIDAVIT 

Mon^ bad and ot by wbom they lyere hired *. So/ it has been deemed sulBdeait 

to state> in an affidavit to hold to l»il, that the defendant is indebted to 
^e plaintiff in such a sum, '' for money had and received on acconnt of 
the plaitUif," without adding, that it was, received by the drfendanl 
Money paid, &e. And, in an affidavit of debt for money paid to the use of the defendant ®, 
or fur work and labour as the defendant's servant <*, it is not necessary, in 
the Common Pleas, to state that it was at bis request; but it is otherwise 
Monq? lent, by in the King’s Bench «. An affidavit made by a married woman, that the 
married woman, jg indejjte^ “ for the rent of lodgings, and for money lent hy 

her to the defendant," was held sufficient; although it did not state to 
whom the lod^ngs were let, and the person making the affidavit tvas her¬ 
self incapable of lending money; for she might have lent it as agent to 
her husband^. And an affidavit that R. Patten is indebted for money 
paid to the use of the said R. Jackson, is well enough «. But an affidavit 
stating the defendant to be indebted to the plaintiff, for money had and 
received lo tlu’ use his wife ; or that E. I. is indebted, &c. for money 
On biU of ex- due from tl;e said G. P. E. I. &c.' is insufficient. An affidavit to hold to 
iiiiwo^ note”" ® exchange, has been deemed sufficient, though it do not 

state in what character the plaintiff sues, whctlicr as payee or indorsee : 
And an affidavit, stating that the defendant was indebted to the plaintiff 
on a bill of exchange, payable to a third person, at a day now past, w'as 
deemed sufficient; without stating at what day the bill was payable, or 
shewing the connexion between the payee and the plaintiff*. But an 
affidavit, that the defendant is indebted to the plaintiff, “ as indorsee of a 
promissory note, or bill of exchange, made or accepted by defendant,” 
without stating the date of the note or bill, or that it W’as payable on de¬ 
mand, or at a day past, is insufficient "*: and it seems that the affidavit 
must state in what character the defendant is sued So, an affidavit stat¬ 
ing the defendant to be indebted to the plaintiff, on a promissory note, 
draivn in favour of .7. E. & Co. and duly indorsed to the plaintiff, has been 
deemed insufficient 

On money bond, In an action on a money bond, the affidavit to hold to bail should regu- 
larly state that the defendant is indebted, &c. for principal and interest 
due on a bond, bearing date, A'c. and made and entered into by the de¬ 
fendant to the plaintiff, in the penal sum, &c. conditioned for the payment 
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of —i and interest, at a certain day now past®. And where the affidavit 
stated, that the defendant was indebted, &c. in a certain sum, hr prmcipal 
and interest due on a bond, made by the defendant, in a greater penal sum, 
it was holden to be good; though it did not state the’condition of the bond 
to be for the payment of money But the affidavit mu^ shew that the 
hond was then due and payable; otherwise the defendant will be discharged 
on common bail®. And an affidavit, stating that the defendant is indebted 
to the plaintiff in 6000/. “ upon a bond, bearing date, &c. and made and, 
entered into by defendant to plaintiff, in the penal sum of 25,000/." with> 
out shewing the condition of the bond, was holden insufficient; and the 
court discharged the defendant on common bail So an affidavit to hold 
to bail, in an action i^Inst a surety on an arbitration bond, must set out 
the condition, and shew that a demand of the money was made on the 
principal, if required by the award®. 

In holding a defendant to bail for stipulated damages, for not perform* Fur stipulated 
ing an agreement, it is necessary that the affidavit should state what 
the agreement was, and the breach of it ^ And as a party cannot be held 
to bail for a penally, but only for the sum secured by it, an affidavit stating 
that the defendant was indebted to the plaintiff in 1000/. “ under an 
agreement in writing, whereby the defendant undertook to pay the plain* 
tiff the balance of accounts, &c. which balance is still due and unpaid," is 
insufficient, without stating that the balance was 1000/ s. So an affidavit, 
that the defendant is indebted to the plaintiff in 50/. by virtue of an 
agreement, whereby he bound himself in that sum for the performance of 
the said agreement, and which he had neglected and refused to perform,” 
without stating what tlie agreement was, or the breach of it, is not suffi* 
cient''. So an affidavit, stating that the defendant is indebted to the 
plaintiff in so much for interest money, under and by virtue of an agree¬ 
ment under the hand of the defendant *, or for his subscription as member 
of a certain reading club, according to the rules and regulations of the 
same is not sufficient. So, if a tenant bind himself in a penalty, for 
performance of repairs within a certain time, the court will not permit him 
to be arrested for the penalty, upon an affidavit which does not shew in 
what respect, and to what amount, he has violated his amtract*. So, 
where an affidavit stated, that the defendant was indebted to the plaintiff 
in 245/. “ for money lent by plaintiff to defendant, for the use of another, 
and for which the defendant promised to be accountable, and repay or cause 
to be paid or secured to the plaintiff, &c.” the defendant was discharged 
on common bail; it not appearing in the affidavit, but that the money had 
been secured, according to the agreement And where an affidavit stated. 
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For damages 
awarded, and 
costs. 


i^eliied to agree^t 

ta pluatiff, at a time specific or |»y hst lO(M)t*aiid that he had 
not dwie either, allhough the time had elapsed, and plaintiflP was ready 
and willing to marry defendant, and requested him to marry her; the 
court held that this was insufficient, as they can take nothing by intend¬ 
ment in m affidavit of debt; and here, no consideration for the defendant’s 
promise was shewn *. But, in the Common Pleas, an affidavit to hold to 
bail, stating the defendant to be indebted, “ for damages awarded, and fur 
costs and expenses taxed and allowed,” is sufficiently certain ; for it will 
be inferred, that the award and taxation are such as will support the ac- 
On charterparty, tion**. And, in that court, an affidavit stating that the defendant Avas 
indebted to the plaintiff, “ upon and by virtue of a certain charter-party of 
affreightment, bearing date, &c. for and on account of the lilre of a ship, let 
to hire by the plaintiff to the defendant, and by him taken, for a certain 
voyage from -to —:- , was deemed sufficient ®. So, an affi¬ 

davit to liold to bail, .slitting that the defendant was indebted to the plain¬ 
tiff, in trust for the deponent, under a deed, by which the defendant had 
covenanted to pay money, “ at certain times, and on certain events, now 
past and happened,” was holdcn to be sufficient 
In tri It was formerly sufficient, in order to hold to bail in trover, to malcc a 

general affidavit, tliat the defendant had possessed himself of divers goods 
and chattels of the plaintiff, of the value, &c. which he had refused to 
deliver to the j)laintiff, and had converted the same to his OAA'n use But 
an affidavit, stating that the defendant was indebted to the plaintiff in 
trover^,” or that “ the defendimts liad possessed themselves of certain 
goods, &c. of the plaintiff, and of (dher persons or that “ the plaintiff’s 
cause of action against the, defendant was for converting and disposing of 
divers goods iff the plaintiff, to the value of 250/. which he refused to de¬ 
liver, though the plaintiff had demanded the same, and that neither tlic 
defendant nor any person on his behalf had offered to pay to the plaintiff 
the 250/. or value of the go<als V’ has been deemed insufficient. And to 
obtain a judge’s order, under tlie late rulethe affidavit should fully set 
forth the circumstances under which the defendant has possessed himself 
of the goods, the particulars of which tliey consist, and the value of them, 
and in what manner the defendant has converted them to his own use. In 
(wder to hold to bail in trover for a hill of exchange, it should be stated 
that the bill remains unpaid K And an affidavit to hdd to bail in trover, 
by the assignees of a baiikrupt, stating tliat “ the defendant possessed him¬ 
self of the goods, which he refused to deliver, and has converted them to 
Ids own nse, as appears by the bankrupt’s books of account, and by the 


^ 1 Barn.& Cees.108. SDwL &RyL69, 

ac. 

^ 1 Boa & Bui. 365. anti xee 6 Dowl. & 

ilyli ld. : 

10?. 1 Bing. 943.S.C. 
«9Bkig. im. 

Chaifk. X* § 8*, &c. 

11 A Bial* 818. 


« Per Cvr. T. 4» Goo. HL K. B. 

" 7 Daitif. & East, 550. 

‘ K. H. 48 Geo. III. K. B. C. P. & Ex- 
cheq. Ante, ITS. And for the form of an 
affidavit m trover, since the above rule, see 
Append. Chap. X. § 85. 

^ 7 Dumf. & East, 881. 





laHteeiUtf Si (tie a^eat,) and fettm 

-iiraB holdeft nat fo be aafficien% certain/te^ahear a convendimj and there¬ 
fore the court discharged the defendant on common bail*. 

An affidavit to hold to bail on the hitery act, must specify the nature of 
the offence, and aver that the defendant has incurred the forfeitnre*^: but 
the offence need not be described circumstantially, nor is the plaintiff 
obliged to swear, that the defendant is indebted to him to the. amount of 
the penalty ®: In such an affidavit, several offences of the same nature mays 
be included ; and it need not state that the defendant received any con¬ 
sideration for making the insurances, or set out tlie plaintiff's authority to 


bring the action ®. 

By the Sank acts*', which were passed during the late reign, for re¬ 
straining cash payments, the affidavit to hold to bail was required to state, 
that no offer had been made to pay the sum sworn to, in notes of the go¬ 
vernor and company of the ]pank of England, expressed to be payable on 
demand, (fractional parts of the sum of 20*. only excepted b). These acts 
of parliament were construed to extend to affidavits made in Ireland, fur 
the purpose of being used in this country : And if an affidavit was made 
here, to be used in Ireland, it must have negatived the tender in Irish, as 
well as English bank notes. But the acts did not apply to the case of a 
defendant holden to bail in frover, which could only be done under a 
judge’s order, on an affidavit of the circumstances By these acts “ no 
action or suit could have been prosecuted agaiqst the governor and com¬ 
pany of the Bank of England, during the continuance of the restriction 
thereby imposed on payments by the said governor and company in cash, 
to compel payment of any note of the said governor and company, ex¬ 
pressed to be payable on demand, or of any note of the said governor and 
company, made payable otherwise than on demand, or of any sum of 
money whatsoever by the said governor and company, which they were 
willing to pay in their notes, expressed to he payable on demand.” But in 
other cases, bank notes, if objected to, were not made a legal tender by 
these acts *; though they are so considered, if not objected to at the time"*. 


^ S Maule & Sd. 063. 

1 Dunif. & East, 705. 

Id. 3 Durnf. & East, 654. 

" 4 Dumf. & East, 228. ^ 

^ C Durnf. & East, 610. and see 2 H. 
Blac. 17. Append. Chap.X. § 81. 

' 87 Geo. III. c.iS. § 9. 37 Geo. III. r. 
91. § 8. S8 Geo. III. c. 1. § 8. 42 Geo. III. 
c. 40. 43 Geo. III. c. 18. § 3. and see the 
statutes 51 Geo. III. c. 127. 53 Geo. IIL c. 
50. 63 Geo. III. c. 5. and 54 Geo. 111. c. 
53. for preventing bank notes from being rc- 
ecived for less than the sum specified therein, 
&c.; and stat. 50 Geo. 111. c. 23. for re¬ 
straining, and td. 0 . 49. 1 & 2 Geo. IV. c. 
36. for the gradual resumption of cash pay¬ 
ments. And for thedetenmnations on these 
acts, see the eigAlA edition of this woik, p. 


187, Ac. 

^ Append. Chap. X. § 1. 

** NcMU V. Fynh 7 Dunif. & East, 370. 
in nolis; Stewart v. Smith, 1 Eos. & PuL 1.32. 
tn nolis. S.P. Ante, 161. 

t 4 Price, 307. Ante, 171, 3. 186. 

* See stat. 37 Geo. III. c. 45. § 2. and 
the other statutes referred to in note^ op¬ 
posite. 

* 3 Bos. & Pul. 526. And see the statute 
56 Geo. III. c., 68. § 11. by Tvhich gold coin 
is declared to be the only legal tender. 

“ 3 Durnf. & East,'554. 4 Esp. Kep.267. 
Per PuUer, J. in WMy v. IParren, Sit. Mid. 
after M. T. 38 Geo. III. K. B. and he held, 
that the same doctrine applied to a draft on a 
banker. 
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OF THE APFIPAVIT 


Defect in, ro> 
medied hy sut. 
iS Geo. III. c. 

18. 


No longer ne¬ 
cessary. 


Airidavit must 
be single. 


Want or de¬ 
fect in, and how 
cured. 


It wu not: necessar}', however, that the affidavit shwild be very pari 
tioulari in nc^tiving a tender in bank notea: for, by tfae atatutc 43 Geo. 
III. c. 18.1 8. it was enacted, that ** in case of any appb'cation to any of 
his majesty's courts in Westminster hall, by any person who had been or 
shcaild be held to special bail, under or by virtue of any process out of 
such court, to be discharged upon common bail, by reason of any defect in 
such part of the affidavit on which he was so held to bail, as negatived or 
was intended to negative any offer having been made to pay the sum in 
such affidavit mentioned, in notes of the governor and company of the bank 
of England, the person or persons xnaking such application so to be dis¬ 
charged, should not be entitled to such discharge, unless he she or they 
should at the same time make proof, by affidavit, that the whole sum of 
money, for which he she or they had been so held to bail, had been or was, 
before such holding to bail, offered to be paid, either wholly in‘such notes, 
or partly in such notes and partly in lawful money of this kingdom." 
Tliis statuii-, howev^, was not intended to remedy the total omission of 
a clause in the aihdavit, negativing h tender in bank notes, but merely to 
cure formal slips “. And, by the statute 59 Geo. III. c. 49. § I. the re¬ 
strictions on payments in cash, under the several bank acts, finally ceased 
and determined on the ^rst day of May 1823: So that it is no longer 
necessary to negative a tender of the debt in bank notes, in an affidavit to 
hold to bail. 

Lastly, it is a general rule, that the affidavit to hold to bail should be 
single: and therefore if it contain two or more different causes of com¬ 
plaint, that cannot be joined in the same action, either at the suit of one 
or several plaintiffs or against one or several defendants, it is irre¬ 
gular, and the courts on motion will set aside the proceedings 

If there be no affidavit, or the affidavit be defective or materiiUly dif¬ 
ferent from the process « or declaration «, or not ihily fled \ or if the sum 
sworn to be not indorsed on the writ *, the court will discharge the de¬ 
fendant upon common bail. But if the affidavit be merely informal, the 
defendant cannot object to it, after he has voluntarily given a bail-bond 
put in* Or perfected"* bail above, taken the declaration out of the office ", 


* Wood V. JenMns, M. Geo. III. K. B. 
8 Smith, R, 156. S. C. and sec 1 Bos. & 
Pul. 176. 7 Taunf 405. 1 Chit llcp. 58. 
(a). 59,60.161. (a). 8 Chit Eei>. 18. 9 
Price, S88. 

» 6 Durnf. & East, 688. 

® 6 Bur. 2690. 

^ IJoug. 817. Fry V. McfUgomcty and 
ctisrfy M< 86 Geo. III. K. B. 4 Durnf. & 
} Oumf. & East, 854. 788. 
4 589. 1 Ma4e & Sel. 55. Barnes, 70. 

J M 49. 8 New Rep.' C, P. 88. 1 

‘ 1^ f as to the affidavit tu hold to 
hail, Pfersd. Pwt L Chap. V, 

* 7 Domf. & 876, ‘, 


® Fosi, Chap. XII. 

" Himry V. BaskerviUe, cited in 8 Wils. 
885. 2 'I'auiit 163. 1 Made & Sel. 880. 
8 Moore, 198. 8 Taunt 248. S.C. 

* 8 Wils. 69. 

7 Durnf. & East, 375. 8 Dowl. & Ryl. 

862. 

> 1 East, SSO. I Made & Scl. 830. In 
the latter case, Mr. Justice Bayley observed, 
that there was not any instance, in which the 
parly, after putting in bml above, hod been 
permitted to take advantage of a defect in tbd 
affidavit to hold to bail. See also 6 Taunt 
185. C. P. acemL 

! East, 81. I Bos. & Pd. 188. S. P. " 

• 7 Dnrnf, & East, 451. 



TO HOLD TO BAIL. 

pleiaided to the actionof let jn^ttient go by default^. And it is a rule 
in the King’s Bench, that when the affidavit to hold to bail is r^lar, the 
court will not go out of it, or prejudge the cause, by OntiEsrlng into the 
merits upon which it is founded *=. The plaintiff therefore, in that court, 
must stand or fell by his affidavit; it being the constant and uniform 
practice of the court, in cases of arrest, not to receive a supplemental or 
explanatory affidavit on the part of the plaintiff, nor a counter or con- 
iradictory one on the part of the defendant Even an affidavit of the 
plaintiff’s confession, that the defendant owes him nothing, will not be re¬ 
ceived*. This practice however must be understood with reference to the 
merits of the cause; it being competent- to the defendant to shew by a 
counter affidavit, that he was privileged from arrest, or had been before 
holdcn to bail in this country, for the same cause of action 

In the Common Pleas, where the affidavit to hold to bail is defective, 
by reason of the omission of some circumstance necessary to complete it, 
ns where it is not sworn, in an affidavit made by an executor, that ho be¬ 
lieves the debt to be due s, or that the defendant acknowledged an account 
stated &c. the court will permit the deficiency to be supplied by a sup- 
jilmenial affidavit. And so, where the matter of bail is discretionary, as 
in an action for a malicious prosecution \ &c. the court, in determining 
whether an order shall be granted for special bail, mil permit a contra¬ 
dictory affidavit to be read on the part of the defendant. But where the 
affidavit is a mere nullity, ns being made by a person convicted of felony 
or does not contain any positive oath *, or cause of action the court will 
not receive a supplemental affidavit: nor will they try the merits of the 
cause on a contradictory one, except in cases where the matter of bail is 
discretionary In the Exchequer, if there be probable ground to suspect 
that the securities upon which the defendant is held to bail are illegal, the 
court, it is said, will discharge liim upon filing common bail ** 


* 7 Durnf. & East, 370. in noiu: .ind sec 
1 East, 77. 

*> 8 Durnf. & East, 77. 1 East, 19. in 
notis. S. C. 

' 1 Salk. 100^ liut see Forrest, 15S. 3 
F.ast, 169. S Chit. Rep. SO. 6 Barn. & Aid. 
904. 13 Pricey 8. M'Clel. S. S. C. 6 Dowl. 
&. RyL 24. 

•* 2 Str. 1157, 1 Wils.3.35. Say. Rep. 53. 
S. C. 1 Ken. 424. 2 Wils. 225.1 Blac. Rep. 
192. 2 Bur. 656. 4 Bur. 2017. Doug. 460. 

467 , - V. Malone, M. 22 Geo. Ill, 

K. B. Jacques v. Mixon. E. 26 Geo. III. 
K. B. 1 Durnf. & East, 716. 5 Durnf. & 
East, 552,3. Si>ragg v. Young, H. 35 Geo. 
HI. K. B, 2 Maule & Sek 663. 7 Taunt. 
408. 1 Moore, 112. S. C. 4 Bing. 148. but 
see 2 Blac, Rep. 860. 886. 1 H. Blac. 801. 
C.P. 


‘ 1 Wils. 3.35. and sec Forrest, 155. 2 
Cliit. Rep. SO. (n). 
t 2 East, 453. 

'' 2 Blac. Rep. 860. 

^ Barnes, 100. and see id. 87. 1 H. Blac. 
248. 1 Bus. & Puk 36. 228. 2 Bos. & Puk 
110.298. • 

‘ Cas. Pr. C.P. 148. Fr, Rcg.C6. Barnes, 
76. S. C. and see Pr. Reg. 63. Barnes, 61. 
S.C./d.72.87. 

Pr. Reg. 49. Barnes, 79, S.C. 1 Chit. 
Rep. 167. 

J 2 Wils. 224. 

“ 1 H. Blac. 10. 7 Taunt. 405. 1 Moore, 
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" Barnes, 61. Pr.Reg. 63. S. C. Barnes, 
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Moore, 4. 
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m 

Court will not 
go out of it. 


Supplemental or 
eontr.'idietoiy 
affidavit, in K.B. 


In C. P. 



the suing out of the writ, » not suffiicient to authorize an arrest, in the 
King’s Bench ; for the act requires an oath of a subsisting debt, at the, 
time of suing out the process ; and after a year, it- will be presumed thsit 
New one, when the debt has been paid, if nothing appear to the contrary It is therefore 
necesMiy. jiecoBsary that a new affidavit should be made, before a writ is sued out, 
when more than a year has elapsed since the making (Kf the fwmer af- 
' fidavit. 


Privilege from Having thus sheVn for what cause of action, and upon what affidavit, 
**^’**^ ' the defendant may be arrested, and held to special bail, it 'wili next be 

proper to consider the jmvilegr from arrest; which is 'personal, temporary, 
or loctU “: 'utd dither existed at common law, or was created by act of 
parliament. 

Where the defendant is not subject to a capias, he cannot of course be 
Oftlicsovereign, aiTested and held to special bail. Thus, in the first plaas, not to mention 
and his servants, sovereign, it is holden that the servants in ordinary of the king, or 
queen regent, though subjet^t to a capias, ought not to be arrested, even 
upon process of execution without notice first given to, and leave ob¬ 
tained from tlie lord .chamberlain of his majesty's household ‘: And a 
servant of this nature is not liable to be arrested, although the debt be 
contracted in the course of trade, which he publicly carries on But the 
servants of a queen consort or dowager%me no such privilege s. And as 
the privilege is confined to the king's servants in ordinary with fee, in re- 
« gard of theic attendance on his person, it has been determined, that a gen¬ 

tleman of the king's privy chamber*', or the fort major or deputy governor 
of the tower of London *, is not privileged from arrest. So, where one of 
the wardens of the tower, on being arrested, claimed his privilege, but 
afterwards executed a bail-bond, the court refused to order it to be de- 
Writ of protec* liva-ed Up to be cancelled *‘. The king hath moreover a special prerogative, 
(which indeed is very seldom exerted,) that he may, by his writ pro¬ 
tection, privil^e a defendant from all personal and many real suits, for one 
year at a time, iond no longer, in respect of his being engaged in his »sr- 
King’s debtor, vice out of tlie realm. And the king also, by the common law, might 


* Ante, Ifii. 176. 

•’ 8 Str. 11^70. HicheS Davy anil otfiers 
tL 44 Geo. III. Stewart v. Freeman, £. 4' 
Gees III. K. B. blit see 1 Bos. & FuL 176 

C* ■ 

“ B $!&, ‘^ PriifUege. And, see farther, ai 
to d^;^fiS'ile|geJroin arrest, and what porsoni 
be arrested, and held to spe. 
c)u Part I. Chap. III. 

^ d^iGtonf.'A Sast, 6S6. and ;sec' $ 


Rep. 46. 1 Dowl. & ByL 187. n. 

T. Knym. 158. 8 Keb. 3. 485. but set' 
1 Bam. & Ores. 1S9. 8 Dowl. & ByL 250. 
S.C. 

f 2 Taunt. 167. 
e 1 Keb. 842. 877. 

8 Barn. & Aid. 234. 1 Dowl. & BjrL 70. 
‘ 2 Chit. Bep. 48. 51. aqd see 6 B.'im. & 
Alii 139. 2 Dowi & ByL 850. S. C. 

‘ 6 Barn. & Cres. 84. 
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tidtci iii*» defliW into his protetNaon, m him, 

till the king’s debt were paid t hat bf th6 statute^SS Edw. HI, stat. &. 
c, 19. aotmthstanding such protectioaa, another creditor may-proceed to 
ja%ment against him, with a stay of execution till the king’s debt be 
paid j unless such creditor will undertake for the king's debt, and then 
lie shall have execution for both 

By the law of nations, as declared by the statute 7 Ann. c. 12. 
Ambassadors, and other public ministers are privileged from artest; as, 
are also their domestic servants; it being enacted by the above statute, 
that " all writs and process against the person or goods of an ambassador, 
" or other public minister of a foreign prince or state, or the domestic ser- 
" vant of such ambassador or public minister, shall be utterly null and 
" void, to all intents and purposes whatsoever/' But a consul is not con¬ 
sidered as a public minister, nor consequently privileged from arrest 
And it has been adjudged that a defendant claiming the benefit of this 
act, as domestic servant to a public minister, must be really and bonajidc 
his servant, at the time of this arrest ®; and’ must clearly shew by af¬ 
fidavit, the general nature of his service, the actual performance of it, 
and that he was not a trader or object of the bankrupt laws For, by 
the laiTO of nations, a public minister cannot protect a person who is not 
bond Jide his servant. It is the law that gives’the protection: and though 
the process of the law shall not take a Imidjide servant out of the service 
of a public minister, yet, on the other hand, a public minister shall not 
take a person, who is not botid Jide his servant, out of the custody of the 
law, or screen him from fhc payment of his just debts®. So, where the 
serv’unt of an ambassador did not reside in his master’s house, but rented 
and lived in another, part of which he let in lodgings; the court held, 
that his goods in that house, not being necessary for the convenience of 
the ambassador, were liable to be-distrained for poor rates And where 
the Avife of an ambassador’s secretary was arrested, upon a writ issued 
against her tmd her husband, the court refused to quash the writ, though 
the husband swore that, before and at the time of the arrest, he was in the 
actual employment of the ambassador, and in daily attendance upon him, 
in writing dispatches, and other official documents,' it not being sworn, 
that he was a domestic servant, or employed in the ambassador’s house *. 

Tins privilege, however, has been loi% settled to ext^d to the servants 
of a public minister, being natives of the country where he resides, as well 
as to his./breign servants^ ; and not only to servants lying in his house. 


* 3 Bloc. Com. S89, 90. 

^ Ciu. iem]), Talb. S81. 4 Bur. 9016. 

S Maule & SeL 984. and see Cas. {mj). 
Tall). 981. 8 Bur. 1481. S. C. cited. Com. 

tit jimbassadon, B. 1 Taunt 106. 9 
East 447. Iqr wiuch it appears that this pmnt 
was formei^ considered as doubtfuL 
^ 9 Str. 797. 9 Ld. Raym. 1594. Utag'ib. 
800. S. C. I WiU. 80. TO. 1 Blac.Rep. 48. 
1 Bur. 401, 8 Bur, 1478. 1 Bloc. Rep. 471, 


S. C. 8 Bur. 1676,1731. 3 Wils. 88. and 
see 3 Canq>b. 47. 

® Flint V. JDe Lo^rU, M. 42 Geo. III. 

K.B. 

t Sec the statute, § 5, 

« 4 Bur. 2016,17. 

1 Bnm. & Crcs. S.li. ’S Dowt & Ryl. 
833. S.C. 

* 3 BwvL & Ryl. SH. 

».7 Bur. mo. 


Ambassadors 
and their ser¬ 
vants. 



I’eers, and peer¬ 
esses. 


Servaiits of. 


for loaatiy liottscs large, tiJ!, 
of mme jmbtlc .miiusi^s, bat ^bo to ret^ 
h!s house*: Nor is it pccesiraryj toentitle them to the privilege, tS^ttieir 
names should have been registered in the secretary state’s offipe, and 
transmitted to the sheriff’s office ^; though, unless they have be^ so re¬ 
gistered and transmitted, the sheriff or his officers cannot be proceeded 
. against for arresting them *. And it is not to he expected, that eyery pw- 
tic^ar act of service should be sppesi^ed: ’Tis enough, if ^sm actual, bond 
^de service be proved: and if such a service be sufficiently made out by 
affidavit, the court will not, upon bare suspicion, suppose it to have been, 
merely colourable and collusive . 

the common law, Pcens of the realm of England % tuid Peeresses, 
whether by birth or Marriage are constantly privileged from arrest,in 
civil Slits, on account of their dignity, and because they arc supposed to 
have sufficient property, by. which they may be compelled toappear; which, 
privilege i - extended, by the act of union with Scotland e, to Scotch peers 
and pc»‘res!*er,; and, by the act of union with Ireland'^, to /nVi peers and 
peeresses. And they are not liable' to be edteSched, for the npn-payment of 
money, pursuant to an order of nisi prius, which has been made a rule of 
court *. But this privilege will not exempt them from atiachmenls, for 
not pbeying the process of lihe co^s ; nor does it extend to peeresses by 
niMriage, if they afterwards intermarry with couiMoncrs *. And though 
the servants peers, necessarily employed about their persons and estates, 
could not formerly have been arrested yet this privilege seemS to have 
been token away by the statute 10 Geo. III. c. 50. § 1 ”• Where a capias 
issues against a peer, the court wiU set aside the proceedings for irre¬ 
gularity : But it seems, that the sheriff is not a trespasser for executing 
it And the court will not, on motion, cancel a bail-bond, given by a 
person daiming to be an Irish peer, unless his jiccrage be clearly made 


i end nctnd .servants lying ,pot o,f 


Members of 
House of Com¬ 
mons. 


OUt^. • 

‘ By the law and custom of parb’ameut. Members the Hmsse of Can^nons 
are privil^cd from arrest, not only ffiiriiig the actual sitting of parliament, 
bot for a convenient time, sufficient to enable them to come from, and re¬ 
turn to any }>art of the kingdom, before the first meeting, and after the 


* 8 Sir. 797. 3 Wil& 8S. and seU I Bam. 
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^5 4^^ srt* tind sec Fort. 165. 
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i of it»; ind also ^ asp^ W^ 
and toftso tKe beki appointed meeting: whk^ is noft'^in eSict .as long as 
• tKe pfO^ament ei^ists/it being seldoni proro^ied fot more, than fourscore 
days a^ a time*. And the courts will not grant an attachment against a 
mi^itnher of the house of commonsj for non-payment of money pursualit to 
an a’^d , 

Members of Convocation axei allowed^ by statute®, the lame privilege pfOontocatlon. 
from arrest in cmaing, tarrying, and tettumhig, as members of the houM 
of commons. And members of corporoMons aggregate *, and hundredorsi. Corporation*, 
not being liable to a capias, caiinot be arrested for any thing done in their 
corporate cape^ty, or on the statute 7 & 8 Ceo. IV. c. 31. 

Attornies and. other Officers, on aeeount of*thc supposed necessity of Attemies, and 
their attendance, in oftifr to transact the business of the courts, are ge- 
nerally speaking, privileged from arrest And a barrister has been dis- Barristers, 
charged from aii**^arrest on the circuit *. But the sheriff cannot take’no¬ 
tice of their privilege ; nor is he bound to discharge them, even upon 
producing their writs of pririlege, except where the arrest was by process 
issuin^'^out of an inferior court^ in which case their writs of privilege 
ought to be allowed inslanter K ^ 

All other persons^ being subject to a capias, were formerly liable to bo Other person*, 
arrested, d^d indeed, before the statute 12 Ge^. I. c. 29. M'herc a capias 
issued, there was no other way of bringing them into court. But aseit Executors and 
cutors and administrators are privileged from arrest, where they merely 
act en aut^ droit, and have duly administered the effects of4:he deceased”*; 
though where an executor or admii^trator ^th personally promised to 
pay a debt or legacy ”, he may b® arrested on such promise. So, he may 
be arrested in an itetion of debt on judgment, suggesting a devastavit ° s 
if it appear by affidavit, or the sheriff's return p, thaf he has masted the 
effects of his testator, or intestate. Heirs and deifisees, in like manner, Heirs and dc- 
are privileged from arrest, when sued on the obligatibn of their ancestors, 
or devisors; Fdl although an heir, having assets by descent in'foe simple, 
is liable to be sued in the debet and detinet, on the obligation of his an¬ 
cestor ; 3 ret the action, being rather instituted to recover the value of the 
assets descended and in his possession, than brought against him personally, 
he cannot be arrested and holden to bail on' his ancestor's bond; And the < 
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MWie »Ie ftnd reosoE^ api)l;f to doviseoe, chai^c^Ua ttnder ,ttatCkt« 
M. c. 14. ^ . ^ 

MarrUd women, Jn as action against Htt^and and Wife, the linsband aloite is liable to 

tl^ bi!^nd& ^ arrested,, on mesne proc^; and sliall not be ^scharged, uptil hje have 
pat in bail tot himself and his ». If the wife be arrested'On mesne 
piw^, she shall be discharged on common bail; and that, whether she be 
arrested singly**V m jointly ivith her husbands But where the wife is 
taken in execution, shet shall not be discdiaiged ^ ; unless it appear that phe 
hasjno separate property, out of which the demand can be satisfied^; or 
that there is fraud and colhmon between the plaintiff and her husband, to 
keep her in prison ®. And where a woman, who hod given a warrant of 
' . attorney, married during the term, and wasaftenvards takenin execution, 
on a judgment signed as of that term, and thwefoft^liavlng. relation to the 

When Boed first day ci the term, it was holden that she could not be relieved In 
an actiiOi against the wi& only, if it be clear and nobSirious that she i» 
divert, the court •will disdi^ge her out of custody, upon her own affidavit 
of the fiict, which must be positively sworn to 8, and that her husband is 
aliv6 ; ot, if she has given abaiUbond, will order it to be delivered up to 
Jhe cancelled, on filing common bail, or entering a common appearance •*; 
unless she has demved the plaintiff, by representing herself to be a feme 
sole ^ And common bail was ordered, in a case whbra^ the plaintiff, at 
the tim#.of giving credit to the defendant, knew that iffie was a married 
woman, though living apart from her husband, with a separate mainte¬ 
nance where a feme covert, separated from her husband by a sen¬ 

tence of divorce a tnensS el tioro, wus holden to bail, while an appeal was 
still .pending against the sentence, the coijfft, on motion, ordered the bail- 
bond to be cancelled, on her entering a common appearance ^ In order 
to entitle a feme-covert to her discharge, it is not necessary that her co¬ 
verture should be kimwn to the plaintiff; nor is it sufficient to prevent 
It, that she has appeared and acted as a feme sole, and obtained credit in 
that character, unless she represented herself to be single”*. Ami where 
, no fraud was intend^, the (x>urt of King's Benckriiseharged her on com¬ 
mon bait; though, at the time of the credit given her by the plaintiff, ^ 
informed him by mistake that her husband was dead”. But if the fact 
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Fatm' mnMv. 

or the de^fendant lias <d)tahwd~dnedit int« 
posing It^sdf oil ^ ^aii^ ais a feme sole^ de mnist find special bml^ 
nnd plead heji« eoVertnre, or bring a writ oi etrae * *• . And the court of 
Gondnoa Pleas refosOd to dischaig* a defendant on the gi^|ind of ci^ 
vertwe, ^e being a foreigner, and her'husband abroad; though she ’rw« 
not separated from him by deed, had no separate maintenance, nor had 
erer represented herself as a single woman K So that court would not^ 
upon a summary application, cancel the bail-bond^ permit the defend* 
ant to enter a common appearance, where a great part of the debit sued,for 
was contracted before she disclosed her coverture, and it appeared'that she 
had acted with great duplicity in eluding payment, and, at the time of the 
application, i^vas residing out Of the jurisdiction of the court'. Where a 
married lycnntm had bcOn, arreiiited as acceptor of a bill of exchange, at the 
suit of an indorse, thb eonrt of Common Pleas would not order the bail*) 
bond to be cancelled on an affidavit tMt the drawer, when he drew the 
bill, knew the defendant to be a married woman And where a womin 
was arrested as drawer of a bill, at the suit of an indorsee, that court re¬ 
fused to dischargo her, on the affidavit of U' third person, that she Was 
married'.' But where a xparried woman had bemi arrested as acceptor ci* 
a bill of exchange, at the suit of an administratrix, to whose intestate the 
bill was indorsed^ the court ordered the Idil-bond to be delivered up to be 
cancelled, on an affidavit that the drawer and intestate knew, at the time 
the bill was drawn accepted and indorsed, that the defendant was mux- 
ried If a plaintiff knowingly arrest a married woman, timeou rt of 
Common Fleas will make him pay the costs iff the motimi for her dis¬ 
charge «: ‘ And, in the Exchequm*, the court Would not *c^r a femo 
vert to pay costs, ffbr impose any terms, on her being discharged, although 
it was sworn that ehe was carrying oi> business on her own separate ac¬ 
count, and that the action was brohght for goods fumished^to her in the 
way of her trade 

The Parties lo a suit, and thek AUomies and Witnesses, are for the 
sake of public justice, protected from arrest, in coming to, attending upon, 
and returning from the courts; or, as it is usually termed, eundo, moraw- 
do, et redeundoK And this protection extends to persons att«idJngthe 
insolvent debtors’ court ; or who come from abroad to give evidence. 
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Parties 

attomies, 

witnesaes. 




Bail, &c. 


Pertons attend* 
ing arlntratora. 


OP TIt£ PRIVILEGE 

’ * ! ' ■ ’ ■< ■•■■■■'■'!■?•,, .. ' 

wilkot^t a suhfi(lena^ ^ Nor have the wtirts beea hii^'in Manning this pri- 

vile^j but have,given it ajaige and liberal construction. Thus a plain¬ 
tiff, who was attending frfini day to day at the sittings, in expectation of 
big cause being tried, was held to be privileged frwn arrest, whilst waiting 
for that purjwse at a coffee house in the vicinity of the c«»urt, Wforc the 
actual day of trial And where the defendant was attending his cause 

at the sittings, and though it was put off early in the day, stayed in court 
till five in the afternoon, and tlien went with his attorney and witnesses 
to dine aj; a tavern, where he was arrested during dinner; the court held, 
that such a necessary refreshment as this ouglit not to he looked upon as a 
deviation, so as to cancel the defendant’s privilege redeundo ®. So where a 
witness, having attended a trial at Winchester assizes, which was over on 
Friday about four in the afternoon, was arrested on Saturday about seven in 
the ei'ening, as she was going home in a coach to Portsmouth, the court 
held that she ought to be “discharged, her protection not being expired; 
alld that a littit deviation or loitering would not alter it There is in¬ 
deed a case jn the year books ®, where a man was arrested in a town, 
which was forty miles out of his way, and yet was allowed his privilege ; 
for perhaps, it% said, he went there to buy a horse, or other Uilccssaries 
for his journey. But the sheriff, not being bound to take notice of the 
privily of a witness, is not liable to an action of false iRiprisd^mcnt for 
arresting him, when privileged redcundo from attending the court And 
where an attorney had been attending a cause at the Middlesex sittings'll! 
term, which was put off to the adjournment day, after which he went with 
hia witnesses to a coffee house, where he was arrested, three hours after the 
riung of the court, on an attachment ^or non-payment of court 

held that an attorney was not to be allowed so long a tittie, to^i^k to his 
witii'ssses on such an occa^on; before he went home; and that he wn^-pro- 
perly taken e. In the sanie case, the attorney having been disclub^^, on 
payment of the money for \yhich the attachment issued, was taken in exe¬ 
cution at the door of the court, as he was going away; and the court held, 
that,as he was decided to have been in legal custody, he was not entitled to 
any privilege redeundo. 

The privilege we are speaking, of has been holden to extend to all per- 
■SUns who have any relation to a cause, which calls for their attendance in 
court, and who attend in the course of that cause, though not compelled 
by processi such as boil, &c^. And it has ^cn determined, that the 
party to a (^use is privileged from arrest for debt, during his attendance 
on an arbit^tion, under an order of nisi prim, made a rule of court*; or 

* Walpole V. Alexander, H. S^.Geo. III. 

K.B. . 

® t Blac. R«p. Ills. 

i f mx. Cas. K. B. 808. 8 Str. 886. S. C. 
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FROM ARREST. 

. 4 S> . , _ 

on the ^mtion of a wit of inquiry *. So, tiie summons of an arbitrator, 
to ^hom a ^use b^n referred by drdcr of the court of Chancery, pro¬ 
tects a party from anr^l,*" under 'process of court bf Kiiigf’a Bench, 
whJist employed in boM Jide obedience to thtf'summohs But where a 
party resitlihg in London, was sumidoncd to attend an arbW^ at Exeter, 
and required to bring witlt Kim certain papers then at •'Cf^on, and he 
went to the latter place, where all liis papers were, to make a selection, 
and liaving stayed there more than twenty four hours for that purpose and 
necessary refreshment, was arrested; a majority of the judges of the court 
of King's Bench held, that he was not entitled to l)c dischai^dbdt Of 
custody, having no right to stop and sort his papers It is likewise 
holdcn, that all persons attending under the summons of commission¬ 
ers of bankrupt, arc protected from arrest' : And a witness attending 
commissioners, in order to tender his testimony upon a subject of^ inquiry 
before them, witliout, having been summoned for that purjtose, is privi¬ 
leged from arrest during such attendance, »nd in returning But the 
court of King’s Bench would not discharge a person in custody, by pro¬ 
cess of the sheriff's court, in a cause afterwards removed into the King’s 
Bench, ||<3cau8e he was arrested while attending commissioners of bankrupt, 
to prove a debtA witoess is not privileged from arrcsH by his bail, on 
his returj^ from giving evidence ^: And where he has absconded from his 
bail, he may be retaken by them, even during his attendance in court <?. 
So, a capital burgess of a borough, attending an election of co-burgesscs, 
under a summons from the mayor, issued in obedience to a vtandamus, di¬ 
recting the corjmration to proceed to such election, is not privileged from 
arrest, dp^g his attcndfmcc there^ for that purpose \ If a party be ar¬ 
rested, in 'cfbihihg to attend the trial of his cause, the judge dt nisi j^ius 
will grant 0 , Imbeas carpus to discliarge him ; and will put off the trial 
uut|jLhe,4s released So, where a witness from the country, on his arri¬ 
val in London, for the purpose of giving evidence in a cause which stands 
for trial during the sittings, is arrested for debt, the proper course for ob¬ 
taining his discharge, is to bring him' before a judge at chambers, by writ 
of habeas corpus K , |f a defendant be arrested by quo minus, while pro¬ 
tected as a suitor, by the privilege of the Common Pleas, he may be dis¬ 
charged either by that court, or the cotflt of Exchequer *. And where a 
solicitor was imjsted on his way to Lincoln’s Jnn Hall, for the purpose of 
attending a petition in bankruptcy, he was ordered to be discharged on 
motion, having been firsif sworn by the Register, and examined by the 

■ 4 Moore, 34. . 3115.' 1 Hose, n. 8 Rose, 84. tenib. 

3 Earn. & Aid. 808. 1 Ciiit. Rep. 679. coTUra. and see I Atk. 5Sl' 8 Blac. Rep. 
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Before commis- 
siuuvrs of kauk- 
Tupt, &c. 


When not pri¬ 
vileged. 


liow discharged. 









Wttmssci at* 
tending on court* 
martial 


T)uea> 


iMpbwir^ tb (iisiSiai^ a petwn arro^ted duiliig itia'attoadafiee before 
them •>; nor can tho mi4er sheriff discharge It ^nmta arrested^ vr^eh at¬ 
tending on tha execution of a M^it of inquiry*^. 

By the Mafinyf act *, " all witnesses duly summoned by the judge ad- 
" vocate, or person officiating as such, shhll during their necessary attemi- 
ance on courts martial, and in going to and returning from the same, be 
" privileged from arrest, in like manner as witnesses attending any of his 
majesty's courts of law are privileged j and if any such witness shall be 
" dnduiy arrested, he shall be discharged from such anest, by theeourt 
oidi of which the writ or process issued, by which such witness was ar- 
** rested, or ilf the court be not sitting, then by any judge of the court of 
“ King's Bench, &c. os the case shall require, upon its being made hp- 
pear to such court or judge by affidavit, in a summary way, thit SUch 
** witness was arrested in going to, or returning frbm, m- attending upon 
" such ocAirt martial." 

SaivicKf i^rines, and soldiers are also, under certain circumstances, 
^niwi, and ma- privil^ed from iarrest. Thus, ivith regard to seamen and marines, it is 
enacted ®, that " no person who shall serve as a petty officer ^ or st^man, or 
“■ be embarked as a non-commissioned officer of marines, or marine, on 
board any of his majesty's ships or vessels, shall be liable be taken 
" out of his majesty's service, by any process or execution whatsoever, 

“ either in Great Britain, Ireland, or any other part of his majesty’s do- 
** minions, other than for some criminal matter, unless sudi process or 
“ execution be for a real debt, which shall have been contracted by such 
" petty officer or seaman, non-commissioned officer of marin^, or marine, 

“ when he did not belong to any ship or vessel in his majesty’#' service, 

« or other just cause of action,; and unless, before the taking out of'^tbcli 
proceM or execution, not being, for a criminal matter, or for a debt cmi- 
tracted in the service as albtesaid, the plaintiff or plaitftiffs Oiereih, or 
“ some other person or persons on his or their behalf, shall make affidavit, 

“ before one or more judge or judges of the court of reemd, or other 
** court out of which such process or execution shall issue, or before some 
** person anthoriaed to tidce affidavits in such courts, that to his or their 
« knowledge, the sum justly dtS to the plmntiff oir plaintiffs, from the 
defendant or defendants in the action, or cause of action on which such 
** process shall issue, or the debt or damage and costs for which such exe- 
cution shall be issued out, amounts to the itone of twenty pounds at 
the kast, and ^t such debt, to amounting to twenty pounds or up- 
imrds, was contract^ by the said defondant, wifiBi he did not belong 

* *1®' See algo 14 Ves. 188. 8. Barneg, 96. 114. and see the gtatuiei 88 
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<1^ to toy ship ip ipigiiity’t, J ^ 

** wbidi oath th^ be pjarked on the ^ck of euch procow or .iirrit» % 

" which memorandum or oath no fee shall be taken.” 

A similar privilege is allowed^ by the annual, an^p»««nc acts*, Voluatecr wl- 

to oo/aa/eer joWicrj, who are not liable to be taken out,of his psaioBty’s 
service, by any process or execution whatsoever, other thab’ fot some cn- ■ ' ■ 

minal matter, unless for a real debt, or other just cause of action; and 
unless, before the taking out of such process or execution, (not being fur 
a criminal matter,) an atfidavit shall be made as before mentioned, that the ‘ 
original sum justly due and owing to the plaintiff or plaintiff^, froip the 
defendant or defendants in the action, or cause of action on which such 
process shall issue, dr the original debt for which such cxeeution shall be 
sued out, amounts to the value of twenty pounds at least, over and above 
all costs of suit in the sam^ action, or in any other action op which the 
same shall be grounded. 

Tlicse acts have been construed to extend not merely to common sol¬ 
diers, and troopers in the life guards, &c. but also to non-commissioited 
or warrant odicers, as gumiersS Serjeants, and drummers'*: For a ser- 
jeanl i^a soldier with a halbert; and a drummer is a soldier with a drum 
These acts, however, do not extend to commissioned officers; nor to the 
case of sf^iers imprisoned for disobeying orders of justices or on any other 
criminal account And if a non-commissioned officer has been arrested 
azid given bail, tlie court of Common Picas will not, after judgment re¬ 
covered against the bail, set aside the proceedings, and cancel the bail- 
bond It should also be observed, that volunteer drill serjeants, &c. 
thou^ subject to the regulations of the mutiny act, so far as relates to 
trial and punishment by volunteer courts martial, according to the statute 
4i.6eo. III. c. 64. § 21. are not privileged from arrest, for debts under 
20^.'4» r^ular soldiers *. 

By the same acts of parliament, " if petty officer or seaman, non- IIow discharged. 
commissioned qfficcro£ mariues, or marine, or any volunteer soldier, 

" nevertheless be arrested contrary thereto, it shall and may be lawful for 
" one or more judge or judges of the court' out of which the process or 
" execution shall issue, upon complaint thereof made by tbe party him- 
" self, or by any of his superior officers, to examine into the same, by tjie 
“ oath of the parties or otherwise, and by warrant under his or their 
“ hands and seals, to discharge such petty officer, &c. so arrested, without 
paying any fee or fcei^ upon due proof made befoz^ him or then^,^,||that 
*f such petty officer or seaman, non-opmmissioned oi|(:er of majpnei^ pr 
*f marine, was aQtu^^ belonging to one of his majesty's slpps or vessels, 
or that such soldier was legally inlisted as a soldier in his majesty's scr- 
vice, and aires^ contrary to the intent of the before-mentioned acts; 
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PrlTilege of 
bankrupts from 
attest.. 


In coming to 
surrender, &c. 
byrstst 6 Geo. 
II. c. 90. 


Determinations 
on that statute. 




^t.||#»vpeB80»^0 ladcBswut tiie awd «s^ 
ff, in the lQte actite mig&t 

Jiave J^d iar, the i^e^reiy ipf hie coet«|{ in erne jodgment had been giren 
".foir huj^ ni^. (ioets, againat the defeadent hi the said action . r 

B]( other acts of puriiatnein; \ for the speedy and edectual recroitix^ of 
his majesty’s, land, foroes and marines> “no person, lutted by rirtiie of 
“ those acts, shall he liable to be taken out of his majesty’s sarvice, by 
“ any,: process, other than for some criminal matfeer.” But these latter 
acts were only m^mt to privilege such persons as were compelled to serve 
against their will®; or rather to prevent their being taken out of the ser¬ 
vice, by means of feigned actions. 

The privilege of bankrupts from arrest may be considered in a, threefold 
pmnt of view: first, as it respects the time allowed them for coming to 
surrender, and finishing tlicir examination ; secondly, after the time al¬ 
lowed for ! i;ei»e pm^joses ia expired, mid fie/orc they have obtained their 
Cffntificates; fnd thirdly, after they have obtained their certificates. 

By the statute 5 Geo. if. c. 30. § 5. bankrupts, who were not previously 
in custody, were exempted from the arrest of their creditors, in coming to 
surrender; and from their actual surrender, for the two and forty days men¬ 
tioned in the act*’, or such further time as should be allowed for finishii^ 
their examination: which privilege was allowed in all cases, except that 
of a surrender in discharge of bail *. On this statute it was holden, that 
the surrender of the bankrupt to the commissioners, at a private meeting, 
entitled him to the benefit of this privilege^; and it extended to the end 
of the (forty second day e, and afterwards, if the bankrupt surrendered 
.within two and forty days, to the end of the enlarged time allowed by the 
.opmmiffiloners, or the lord chanceUor, in pursuance of the stotpte .fi Odo. 
II., e.30. § 3 But commissic^rs of bankrupt were not authorieed by tiiat 
statute, to enlarge the time, for an4ndefinitc period, inf order to enable a 
bankrupt to make a full disclosure of his estate and ejects ’. Where a 
bankrupt, whose last examihation had been adjourned sine die, gave his 
voluntary attendance before the commissioners, in order to he examined at 
jU meeting under his commission for a distinct purpose, and was there ar¬ 
rested, the chancellor held him to be entitled to his discharge So it 
was holden, that a bankrupt attending the hearing of % petition for leave 
to surrender, after the, time had expired, was privileged from arrest, as a 
party attending his Own cause’. So, a bankrupt attending, upon notice 
for that purpose, a meeting of the commissioners, to declare a dividend of 

' I j ’ 

*?Vcs.817. 

)> 8 Dunif. & VI&. 8 Esp. Hep. 40. 
S. C. 1 Rose, $64. n. and see st^ 8 .Geo. 
IV. c. 16. § US. 

i 1 Barn, and Cres. 658. 8 DowL & Ryl. 
8SR S. C. ' , ^ 

■ ^ h^o$e, 860, , I H / 

* IS Ves 117. . f 


, f ^ 1 Geo. II. c. 14 . § 15 , SS Geo. 
lif ,C,j88. 5 88. S7 G^. III. 0.38. § 63. 

l^;80Gen.lI.c.8. 






pfoMct^-frcur aiy^>^ai tlte i|iSC(Qf 4’<!M)3i^xS 'dbrihg tnch '''* 

lA^lw^ere 

fttlutnlexvpi ^s< arterted «i a writ «f to 

giTtt evfdenee beibre oommissitmep:»4f i)enki^t; 'the‘di^ii^Qdi^^^a^^ 

Mm,, as boing privileged from airnett at comtnito ‘ 
was &t bound by the statute 6 Goo. 'II. c. 30. 'it hdlii4h, tBat a bank¬ 
rupt ■was not entitled to be discharged by virtue that statntei when' ar¬ 
rested on a writ c*fenf, during the time of privilege*. It should also^ 
be observed, that the privilege we are now spi^aking of, is a particular 
privilege, to enable bankrupts to surrender, and till their actual surrender, 
is confined to the act of going with that view ; not a general, pririlegc, 
during the whole time which the act of parliament allows 'them for that 
purpose^. And they may be taken, in order .to be surrendered by their 
bail, at any time j even during their examination before the commission¬ 
ers «. So vriierc a bankrupt, having escaped out of the custody of the . 
marshal, and being at laigc, surrendered to a commission subsequently 
issued, and received the protection ’conferred by4he statute; the court 
held, that he might notwithstanding be rctakep, and detained in custody 
by the marshal 

At present, the privilege of bankrupts from arrest, in coming to snr- Bystat. 6, Geo. 
render, &c. depends on the statute 6 Geo. IV. c. 16®. by which it is 
enacted, that “ the bankrupt shall be iiree from arrest or imprisonment, 

" by any creditor, in coming to surrender j ,aiid after such surrender, 

" during the forty tn>o days mentioned in the act •*, and such further 
time as shall be allowed him for finishing his examination; provided 
" he was not in custody at the time of such surrender: And if such bank- How discharged. 

rupt shall be arrested for debt, or on any escape warrant, in coming to sur- 
** render, OT shall, after his surrender, be so' arrested within the time afore- 
‘‘f iidid, h%^ diaU, on producing the summons under the hands of the com- 
« missiohers to the officer who shall arrcit him, and giving such officer a 
** eopj thereof, be immediately discharged: And if any officer shall de- Penalty for de- 
** tain any such bankrupt, after he shall have shewn such summons to *“"‘”6* 

" him, so signed as aforesaid, such officer shall forfeit to such bankrupt, 
for Ms own use, the sum of Jiije pounds for every day he shall detain 
“ such bankrupt, to be recovered by action of debt, in any court of record 
“ at Westminster, in the name of such bankrupt, with full costs of suit.” 

This provision being similar in substance to that of 5 Geo. II. c. 30. § 5. 
the dedsions on the latter statute, which have been already stated will 
of coarse be applicable thereto. 


• 6 Dumf. & East, §34. 8 Esp. Eep. 117. 

s. a 

^ Ea parte 1 Rose, 278. 

* Ikt parte Temple, 2 Rose, 22. and see 
West on Extent!, 96. 

Cassias. 

‘ 1 AUr. 236. 1 Bur. 339. 466. 6 Dwttf. 
& East, 209. 3 Taunt. 426. and see Co. B. 
L. 183. Ed. B. L. 79. 


f 1 Barn. & Aid. SOS. And for the eases 
!n which a bankrupt is protected from arrest, 
see 1 Rose, 264,6. n.; and for those in which 
he may be diMhorged on motion, or must 
app^ hy jretUion, id. 230. 

* § 117. andsee-stat. 6 Geo. II.c,S0. § 5. 

“ § 112 . 

• Jnte, 200,201. 



' .OF . 

OmattWooers & fabse^ent«lai|se in Qeo.IV. c. 16*^ fliMi 

*”* ** for the eommissionere, at the time appointed iot the lastexa- 

JWr me. ’ . ** mkiBninn of the bankrupt^ or any enlargement w adjournment thereof, 

^rfvU^ from ^‘to adjonra such mcaminatiea nne (Ue/ and he ^ail be free fro%.nrrest 
aneft tbercon. „ ^ imprisonment for such time, not exceeding tkree calendar months, as 
' " they shalij by indomemcnt upon such snmmons as aforesaid, ap^mint,. 

« with-the like penalty upcm any officer detaining such bankrupt, after 
« having been shewn such summons.” 

Proceedings, iWhen a bankrupt is in prison, at in custody, under any process, attach- 
ment, execution, commitment, or sentence, the commissioners are autho- 
rieed by the statute 6 Geo. IV. c. 16 K " by warrant under their hands, 
" directed to the person in whose custody such bankrupt is confined, to 
« a cause such bankrupt to be brought before them, at any meeting, either 
« public or private; and if any such bankrupt is desirous to surrender, he 
shall be so brought op, and the expense thereof shall be paid out of his 
** estate K^.artd snch jwrson shall be indemnified by the warrant of the 
<“ commiKsio^ers, for bffaging up suitdj bankrupt; provided that tlie as- 
“'Xigilees may appoint any„persons to attend such bankrupt from time to 
*' time, and to produce to him his books, papers and writings, in order to 
*f prepare an abstract of his accounts, and a statement to shew the par- 
ticulars of his estate and efiTects, previous to his final examination and 
** discovery th^eof; a copy of which abstract and statement, tiie said 
<< bankrupt shall driver to them, ten days at the least before his last ex- 
" amination.” ‘ 

Privilege from . When the time of privilege allowed to the bankrupt, in coming to sur- 
render, and for finishing his examination, has expired, he is liable, to be 
arrested, till he has obtained hi* certificate, for debts contracted previous 
to the date and issuing of the commission, and not proved or claimed un¬ 
der it. And the court would not discharge a defendant out of custody on 
common bail, on the ground thit the plaintifis, at whose suit he was ar¬ 
rested, were assignees under a commission of bankrupt, sued out above 
three years before, against the defendant, under which they had received 
dividends; though they suspended the execution of the rule^on the shaiff 
to bring the body, to give the defendant time to make -i^pUcation to 
tike Wd chancellor for relief ^ So, where the plmntifif had petitioned for 
' a seque^ration in Smdland against the defendant, this was holden not to 

be a sufficient cause for dischar^ng him cm common bail And the 
drawer of a bill of exchange, who has paid the amount to the holder, after 
f < a coonmission of bankrupt issudfi against the acceptor, may sue the latter, 

before Jte has ohtoiaed his certificate, and arrest him dpoa the bill, notr 
% stet. 6 Geo. ^(ritiMifomdiB^ the holdup has proved it under the commission ^ But, by 

t'V' ' , 

Geo.1^^ S9l, 

CarTVihers v. Parkin, 11. 41 Geo. III. 

' ^ ^ ^ ^ ^ ^ ^ Born. & Cres. It. 4 DowL 

&B,yL658,aC. ■ " 

, * 8 Ekit; S64. ted i ? S Maide & Sel. 01. aad sec 3 powU & 

3W& Rvl.m » 







4^ 6 Geo. IV. c. 16 «. ** im creditor wlu>‘ lias litoaglit Snj! aetiea, 

** or in^toted any suit, against any banlmipt, in* reject of a deiaaad 
** prior to the tankraptcy, or which mi^t have been proved as a debt 
under the commission against such bankrupt* shall ^ovu a^ebt under 
such commission* or have any elabn entered upon the proceedings under 
such commission* without relinquishing such action ; and in case 
“ such bankrupt shall be in prison or custody* at the suit of or d^niued 
by such creditor* he shall not prove or chum os aforesaid, without 
“ giving a sufficient authority in writing, for tlic discharge of such bank- 
nipt; and the proving or claiming a debt under a commission, by any 
" creditor* diall be deemed an ele^m by such creditor to take the benefit 
" of such commission* with respect to the debt so proved or claimed: 
Provided that such creditor shall not be liable to the payment to such 
bankfiipt* or his assignees* of the costs of snch action or suit so relin- 
quidied by him; and that where any sqch creditor shall have brought 
" any action or suit against such bankrupt, jointly with any other person 
or persons, his relinquishing sudh actmn or suit against the bankrupj;, 
shall not affect such action or suit against sudbi other person or {ier- 
sous: Provided also* that any creditor who shall have so elected to prove 
or claim as aforesaid, if the commission be afterAvards superseded* may 
•f proceed in the action* as if he had not so elected; and in bailable ac- 
" tions* shall be at liberty to arrest the defendant de novo, if he has not 
" put in bail below* or perfected bail above; or if the defendant has put 
in and perfected such bail* to have recourse against such bail* by re- 
quiring the bail below to put in and perfect bail above* within the first 
eight days in term* after notice in the London Gazette, of the super- 
** seding such commission* and by suing the bail upon their recogniuance* 
if the condition thereof is broken." 


IV. c. 16, 

00 CTi^dkvrt 
d^ilkgto prore 
or claim under 
commission. 


Creditor not 
liable to costs« 

Actiona against 
bankrupt, jointly 
with oUier per> 
sons, not aflect- 
ed tberdty. 

Creditor having 
elected to come 
in under com¬ 
mission, if it be. 
afterwards su¬ 
perseded, re¬ 
stored to bis for¬ 
mer rights. 


In the construction of a similar clause, in the statute 49 Geo. III. e. Decisions on 
121 **. it has been holden* that the words of the statute must be taken 
to relate to oases where a party* who has proved under a oomraissien* ar- ^21. 
rests the same person under whose commission he has provedThere¬ 
fore, where topi^^ute commissions of bankruptcy had been Issued against 
three of feuf partners* to which they conformed and passed their eacami- 
nations* and on order was made for allowing the joint creditom to prove 
their debts under the commission of one of the three bankrupts* under 
which commission the plaintilfe proved their joint debt* and afterwards 
sued all the partners for the same debt* and arrested one of the other twp, 
under whose commission they had not prdVed; the court hidd* that he.was 
not entitled to be dischaigcd out of custody ^ The electicm also is con¬ 
fined to the debt actually proved: Thereibre* where two parcels of goods 
were sold at different times, and paid for by bills, and the vendee after¬ 
wards becoming bankrupt, the vendors proved under the commission, for 
the amount of tfie first parcel, for which they still held the bill of ex¬ 
change ; and the bill for the other parcel having been negotiated by them ^ 

* $ 59. and see statr 40 Gto. III. c. 121. ^§14. 

§11^ *l«Ea8t,86*. ‘ ^ 
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OF OKHEiltBWnHaiOE 


Frivilege of 
bankrupt from 
arrMtf afiiir ob¬ 
taining hb cer¬ 
tificate. 


Certificate no 
discharge to 
partners, &c. 


Debts proveable 
vnder commis- 


In gencraL 


oowa kdd, not predv4oS 

6t^ttte> from suiiigth^liiai^llpnipl for of.ijie l^ost pOfwl of 

‘gtioda *. And the |)Toof of a deli^ttQdfer tbe comimssion, cannot , be pleaded 
in fear to an action brought f«r its r^oae^ j though it may a ground 
fy} the defendant to apjdy Co the court in which the action ia brought, to 
stay the proceedings, or to the choncellor, to expunge the debt *•. But it 
sedras that the proving of a debt under a commission, is sn,f/ec/ion hy-the 
creditor within the statute 49 Geo. III. c. 1^1. § 14. wliich deprives hini 
of remedy by action against the bankrupt, in the cases excepted, by 
tbe statute 6 Geo. II. c. 30. § 9 ®. And where the plaintiff, in an ac¬ 
tion against a bankrupt, makes his election to proceed under the commis¬ 
sion, the defendant is entitled to have some entry or suggestion,, rpeordiug 
the election, put on the record < 

. After a bankrupt has obtained his ccrtincatc, his privilege from arrest 
principail) dt'pepds ou the statute 6 Geo. IV. c. 10®. by which it is 
cnabted, that "ev^y bankrupt who shall have duly surrendered, and 
" %! all things conformed himself to tbe laws m force concerning bank- 
" rupts, at'tbe time of issuing tbe commission against him, shall be die- 
" charged 'from all debts due by him when he became bankrupt, and from 
" all claims and demands thereby made proveable under tbe commission, 
in case be shall obtain a certificate of sudb cuuformity, so signed and 
** allowed, and subject to such provisions, as thereinafter directed: but 
« no such certificate shall release or discharge any person who was jwrtiier 
" with such bankrupt, at the time of his bankruptcy, or who was then 
" jointly bound, or had made any joint contract with such bankrupt 
The bankrupt being discharged, by the above statute, from all debts 
proveable under the commission, it may not be deemed an improper di¬ 
gression to consider, in the next place, what debts may or may not be 
proved under it. By that statute 8, " every person with whom any baiik- 
rapt ^aU have really and bon^ Jide contracted any debt or demand 
<< before the issning of the commission against him, shall, notwithstanding 
any pridr act of bankruptcy committed by such bankrupt, be admitted 
** to prove the same, and be a creditor under such commistifn, os if no 
" . each act of Ixinkniptcy had been committed; provided sudl person had 
" not, at the time the same was contracted, notice of any act of bank- 


flMbts fiayabk " ruptcy by such bankrupt committed." And, with regard to debts pay- 
fiUure day. on a future day, “ any person who shall have given credit to the 
“ bankrupt upon valuable con^Heration, or for any money or other matter 


“ or thing yrhatsoeyer, which shall not have become payable, when such 
“ congjinitted an act of bankruptcy, and whether such credit 

been given upon any bill, b<md, note^ mr other n^otieble se- 



* § 181. and see atat. 5 Geo. II. c. SO. § 
7. 40 Geo. III. e. 1S&. § 4. 

f Sec stat^. 10 Ann. c. 10. § 3. 

„ * $ 47. sieo t^t.-48 Geo, III. c. ISO. 

.. i .... 



IsoOttritjr, as if tho samO vao jj6yald!^p»^oeJft^i'''Mid tee^i»ts di¥^ 

« deads equallf 'with other creditors, dodA^ng 'd&ly theiWat »Jrebate of 
“ interest for what he shall so recOiv^eJ rate of fecn<., to be 

(^atputed from the deckratfon of a'dftMehd# to th«S''tii«e such debt 
“ would hare become payable, according to the tttfniis dpOU'wbich it was 
contracted*." 

Previously .to the above statute, contingent debts, not'due at the tiine Contingent 
...,■' . . , . , ,, , . j, debts not.provei- 

of issuing the commission, were not m general proveable under li f* ana able, before stau 

therefore, where the action was founded upon a rect^nizanCe of baij in 
error **, or bail-bondor on a bond given by a member of parliament, 
being a trader, under the statute 4 Geo. III. c. 33. § 1 •*. which was not 
forfeited at the time of issuing the commission, or upon a promise of in* 
demnity which was then unbroken®, or upon a promissory note sub¬ 
sequently indorsed by the bankrupt *, he might have been arrested there¬ 
on^ notwithstanding his certificate. So, whete the obligor in a bastardy 
bond, after the bond had been forfeited, became bankrupt, and. obtained 
his certificate, the court held, that the parish officers were not precluded 
thereby from recovering upon the bond, further expenses incurred sub¬ 
sequent to the bankruptcy*^. But now, by the 6 Geo. IV* c. IS*, " if a When proveable 
bankrupt shall, before the issuing of the commission, have contracted ^ • 

" any debt payable upon a contingency which shall not have happoied be- 
'' fore the issuing of such commission, the person with whom such debt 

has been contracted may, if he think fit, apply to the commissioners, . v ! 

" to set a value upon such debt, and the commissioners are thereby re- 
quired to ascertain the value thereof, and to admit such person to prove 
" the amount so ascertained, and to receive dividends tliereon ; or if such '' 

" value shall not be so ascertained, before the contingency shall have hap- 
" pened, then such person may, after such coutingency shall have hap- 

pened, prove in respect of such debt, and receive dividend with the ' 

" other creditors, not disturbing any former dividends; provided such' 
person had not, when such debt was contracted, notice of an act of 
" bankruptcy, by such bankrupt committed." 

This sUtute, however, is confined to debts payable on a contingency: 

And therefore, where the demand rests in damages, and cannot be ascer- 
* 6 Geo. IV. c. 10. § fll. dind see stat. 7 110. S. C. " ■ ' 

* 1 Barn. 8t Aid. 401. S 
188. S. C> and see 5 Maafo & Seb.SK: .! 

MoCre. 196. S Moore, 826. 8 Taunt. SlSi. 

S. C. 3 Barn. & Aid. 621.^8. C. in Error. 2 
Earn. & Aid. 302. 3 Bing.'isi. 

* § 56. And see stat. 19 IV c. 82. 

49 Geo. III. d 121. § 16. and 6 Geo. IV. 
c. 16. § 53. as to the claim and proof of debts 
'On botiomiyorTvttfnmdlimifo bonds, and poUcies 
of aisarance, whom die Idss or contingency 
has not happened at the tlaie of isiwiing the 
contmuflon. . 


When not 
proveable. 


Geo. I. c. 31. § 1, 2. 49 Geo. 111. e. 121. 
$ 9. 2 Str. 949. Barnes, 101. 3 Wils. 17. 
Cowp. 22. Doug. 669. 1 Durnf.&East, 17. 

2 Str, 1043. and see 2 Blac. Hep. 811. 
2 Taunt. 246, 7. 

1 Bur. 486. but SM Cowp. 25. 4 Moore, 
850. S Ddwl. & Hyk'diSS. 2 Bam. & Cres. 
626. 4 Dowl. & RyL 160. S. C. 

* 5 Barn. & AM. 250. 8 Moore, 261. 1 
Bing. 820. S. C.' In Error. ’ 

* 8 Wils. IS. 2 Blac. Rep. 794. ^ 

* 1 Biug, 291. • 8 Moore, 981. S. C. but 
see 5 Barn., 8t Cres. 860. 8 Dovl & Byl. 



■WW\ OF 

: tttbtediiHititimi the iat^rmtion «F « Jairf>! it l«f aw 

osMHiaiiiAi^. S(^ wbere thdldeleiidanl ^'THaaatiwI f<xe the da« psysmt^y 
Asi‘M. >(eS A '^emiam upon a poU^ of kisimutce effected ti^secQi'e a debt 
due &oin A. B. to tbe pfadntiff'; wiudh-pr^miam became dbe Jane and 
being unpaid by A. B. or the defendant, was paid by the i^hintiff; and^on 
» June 20th, the defendant obtained his certificate under a commioden of 
bdii^rupt; the coui^ held, that his certificate did not discharge hhsi from 
the amount of the premium^ So, where an actionds brought fer the re¬ 
covery of general damages, and the defendant becomes bankrupt between 
verdict and judgment, he is not discharged by his (%rtifi(»te But where 
the plaintiff in aa action of. trespass, having obtained a verdict, signed 
final judgment after the defendant had committed an act of bankruptcy, 
but htforMhe isgmng ^ the ammisswn ; the court held, that the debt was 
pnweable under a commission subsequently issued, and that the'defendant, 
who had been arrested on a I'apias ad sati^aciendum, was entitled to be 
disdtargetl, <«a his' certificate •*. So where the plaintiff, in an 

action of assumpsit, obtained a verdict against the defendant on the 4th 
June ; and on the 18th June, judgment was signed as of Trinity term. 
Which ccMsmenced on the 7th of that memth; and on the 15th June, a 
comnussicat of bankrupt issued against the defendant, on an act of bank- 
mptcy committed (m the 7th May preceding ; the court held, that at thW 
time of issuing the commission, the plaintiff had a debt proveable under 
it«. 

ScratH and an- Before the making of the statute 49 Geo. III. c. 12L a surety, or per- 

wto entitl^'^o liable for the debt of another, could not have come in and proved the 

j»oye before, debt, Under a commission issued against the principal, unless it had been 
and on *tat. 49 ,,, .. 

Geo.IIL-c.12l. pakt beibre the issuing of the commissionnor could the grantee of an 

annmUy have proved the value of it aa a debt under the commission 
issued against the grantor, unless the annuity had been secured by bond, 
which was forfeited by non-payment of the arrears, before the bank- 
'‘TUptby t: end consequently an action might have been maintained in these 
eases, notwith^nding the certificate, for the money paid, or arrears of 
the annuity, after the issuing of the commission; in which the defendant 
might hare been arrested imd held to special bail. These defects were re¬ 
medied 1^ the above statute^; by which it was enacted, that ''in all cases 
" of ommissiona of bankrupt thereafter to be isshed, where, at the time 
" ef Msuing the ccHumission, any person should'be surety for, or be liable 
" for any &bt of the bankrupt, it should he lawful for such surety or per- 

* 9 Dwsfi It East, 61S. 430. a C. 

^ ’ ® 4 Born. & Cres. 880. 7 DowL & Ryl. 

14^ East, 197. 2 4Sfl. S. C. 

Ifosis Ss 70. "WigHtw. 16. fata see tlie '3 Wlls. 13. 2 Bloc. Rep. 794.839. and 
v..tSlUs, E. 85 Geo. HI. ' see Doug. 160. 

n*. t* 1^*, 202. {*). « 2 Blae. Rqi. 1106. J)oug. 97.39^.519. 

have been oveiruled the 9 Ves. 110. 2 Rose, 410. 1 Bam. & 
and see 4 37. Aid. 49^ 4. 2 Bam. & Aid, 802. 

:*.» ChWt , 4,ppwl. Sc RfL * s 8.17. ,, 



have paid the debt> fir any part th^edF 'in dia* 
the whole, (edthoagh he might have paid the ^ 

^'.leommiesion 8%nld have i^ed,) and ^ creditor ^ould have proved 
** hie.4<d>t' under the commission, to stand ii|i the place of'the creditor, as 
tatiie dividends upon such proof; and where the creditor should not 
** hove proved under the commission, it should be lawful for such surety, ' 

" or person liable, to prove his demand, in respect of^ sudi payment, ^ as 
a debt under the commission, not disturbing the former dividends, ahd^ 

“ to receive a dividend or dividends, proportionably with the other ere- 
“ ditors taking the benefit of such commission: And every person against 
“ whom any such commission of bankrupt should be awarded,- and who 
« should obtain his certificate, should be discharged of all demands, at 
“ the suit of every such person having so paid, and being e^blcd to 
" prove,-cr to stand in the place of such creditor as aforesaid;- with regard 
to his debt in respect of such suretyship or liability, in like manner, to 
all intents and purposes, as if such person had been a creditor before 
“ the bankruptcy, for the whole of the debt in respect of which he was 
*' surety or liable as aforesaid." 

This branch of the statute was extended to all cases of sureties, where ‘Determinatious 
relief could be had under the commission, though the money was not paid statute, 

till after it issued ^ And where, upon a dissolution of partnership between 
three partners, two of the three assigned to the other all their shares in 
the partnersliip debts and effects, and the latter covenanted to pay all 
debts then due from the partnership, and to indemnify the two from the 
payment of the same, and from all actions, &c. by reason of the non>pay> 
ment thereof, and afterwards became bankrupt, and a commission issued 
against him, under which he obtained his certificate, and afterwards the 
holder of a bill accepted by the three partners, and due before the disso^ 
lution of the partnership, sued the two, and they were obliged to pay the 
bill; the court held, that the certificate might be pleaded in discharge of 
an action brought by the two against the other, upon his covenant And 
the certificate was holden to be a bar, not only to an action, at the suit of 
a surety, for Ae recovery of money paid in discharge of the original debt, 
but to any action for consequential damages, accruing from the non-pay¬ 
ment by the bankrupt of such debt when due: Therefore, where the ac¬ 
ceptor of an accommodation bill brought an action against the drawer, who 
had become bankrupt and Mamed his eertificate, for not providing him 
with funds to pay the bill when doe, whereby he had incurred the eos^ of 
an action, and was obliged to sell an estate in order to raise money to pay 
the bill, the certificate was holden to be a good bar to such actii#A But 
the drawer of a bill of exchan^, who has paid the amount to til# bolder, 
after a commission of bankruptcy issued against the acceptor, may, we 
have seen •*, sue the latter, before he has ebiained his certifeate, and arrest 

• 6 Bara. & Aid. 18. Bara. & AW. 18. S. C. in Error. 

^ 2 Maule & Sel. 195. a Ante. 202. 

* 2 Moon, 008. 8 Taunt 560. S. C. S 



Proof of debts 
^ sureties, &c. 
on stat. 6 Geo. 

ly. c. i«. 


aotvrit&s|a|idit% tlie it tM^er^e 

And ti'b^pe 8i sarety in n warnmt of ini:(nney,iin ord^ to 
discharge himself from personal Utility, pai^'part of thii debt dtie to the 
creditor of a bankrupt tvho had proycd under the ocinMD(ilieio^^^ there- 
upon satisfaction ^vas entered on the record, the court h^lld, that this did 
not fall within the statute 49 Geo. III. c. 121^ § 8. as being a pajrm^t of 
;pi^ of a debt in d||9charge of the whole, and consequently tl^t the-bank¬ 
rupt's ccrtificirte was no bar to an action by the surety, to recover the mo- 
noy so paid by him So, a surety in an annuity deed, who had been com¬ 
pelled by the anntiity creditor, after the bankruptcy and allowance of the 
certificate of the principal, to^ay several sums for arrwirs due after the 
issuing of the cesnmission, was holden not to be within the statute 49 Geo. 
III. c. llfel. § 8.; and therefore might have an action against the principal 
for such sudls, and hold hitu to bail *=. And such surety was hot entitled, 
by that statute, lo prove the value of the annuity as a debt under the com¬ 
mission : a»«i tju^eftire, where such a surety had redeemed the annuity, 
subsequently to the bankruptcy, it was holdmi, that he was entitled to 
maintain an action for the value against the bankrupt, who bad obtained 
his certificate, although the grantee had proved under the 17th section 
Bail to the sheriff, being only answerable for the defendint's appearance ", 
or bail above, who might ha^ discharged themselves by rendering the de>» 
fendont were also not considered as sureties for, or liable for the debt of 

U ' ' I ’ ' V 

a'bankrupt, within the yeaning of the above statute. 

The statute 49 Geo. III. c. 121. was repealed by the statute 6 Geo. IV. 
c. 16 E. which came into operation on September Ist, 1825 \ And fay the 
latter statute it is enacted, that “ any person who, at the issuing of the 
" commission, shall be surety or liable for any debt of the bankrupt, or bail 
** for the bankrupt, either to the sheriff, or to the action, if ho shall have 
piud the debt, or any part thereof in discharge of the whole debt, (ai- 
** though he may have paid the same after the commission issued,) if the 
creditor shall have proved his debt under the commission, shall be en- 
** titled to stand in the place of such creditor, as to the dividends, and all 
** other rights under the said commission, which such creditor possessed, 
** or would be entitled tb, in resj)ect of such proof; or if the creditor 
** shall not have proved under the commission, such surety or person 
liable, or bail, shall be entitled to prove bis demand, in respect of such 
payment, as a debt under the commission, not disturbing the fiormer 
""^vidends, and may receive dividends with the other creditors, although 
he may have become surety, liable, or hail as aforesaid, after au act of 
l)iuihmpt(^ committed by such bankrupt; provided that such person 

. & 3^ 91. aod see S DowL & Bing. 413. S.C. ISPrice,84.8.0. in Error: 

4^. but see stat. 6 Geo. IV. e. 16. § 53. 

Ail. 838. IDowl.&RyJ. « 6 Tifiitrt. 389, SO. 8 Marsh. 37. 198. 

. S.C. 

see 8 Meore, ^ < 4 Barn. & AlA 493. 

* *§68. 

' I £4 Bing. 818. ' 



" , became tosh 

** ,»&^43i(tffnf.ex^0{ tMmkmpicf, fey ei^ibtokn»i*t’co^^ 

3y-ihe taste sthtute *>, it is enacted that' i«>any aimoiiy 'es’editbr 'flf ‘ toy By annuity ere- 
“ bankrupt, by tiikatelrer assurance the peam be seeured>' 'aiid' Wh»tli<il* 

'there 'Ware dr not any arrears ofs'sudt annuity due at thh^hankruptcyi: 

“ eball be entilksd to prove fiar the value of anch annuity; rvhichvalu& ' ■ ' 

tile eommisidoneis shall ascertain, regard being had" to the originaf 
“ prioe given for the said annuity, deducting therefrom suck diminution i * 

“ in the wdae thereof, as shall have be^ caused by the lapse oftim# 

“ since the grant thereof, to the date of the commission.” In the con¬ 
struction of a similar danse, in the statute 49 Geo. III. c. 121 it 
was detennined, that the Irankruptcy and certificate of one of several 
grantors of an annuity, who had jointly and severally covenanted*'*^for its 
payment, s» wdl as given a wairunt of attomey'to confess joiit and sd- 
vend judgments, di^harged the bankrupt ^; but did not affect the lia¬ 
bility of the other grantors: and the act made no difference in this respect 
between prindpals and sureties 

And, by anothm* dause in the same statute *'it shall not be lawful for By sureties for ' 
“ any person entitled to any annuity granted by any bankrupt, to sue 

any person who Stay be collateral surety for the payment of such an- bankrupt, 

".^nuity, until such annuitant shall have proved under the commission 
“ against such bankrupt, for the value of such annuity, and for the pay^ 
ment thereof; tod if such surety, after such proof, pay the amount 
“ proved as aforesaid, he shall be thereby discharged from all daims in 
“ respect of such annuity; and if such surety shall not (before any pay- ' /, „: 

“ ment of the said annuity, subsequent to the bankruptcy, shall have be- 
“ come due,) pay the sum so proved as aforesaid, he may be sued for the 
“ accruing payments of such annuity, until such annuitant sliall have 
“ paid or satisfied the amount so proved, with interest thereon at the rate 
of Jour per cent, per annum, from the time of notice of such proof, and 
of the amount thereof, being given to such surety; and after such pay- 
“ ment or satisfaction, such surety shall stand in the, place of such annui- 
“ tant, in respect of such proof as aforesaid, to the amount so paid or 
satisfied as aforesaid, by such surety; and Ihe certificate of the bank-. 

** rupt shall be a disdiargeto him, from all daims ofsudi annuitant, or of 
“ such surety, in respect of such annuity: Provided that such surety slmll 
“ be entitled to credit in account with sudi annuitant, for any dividends 
“ received by such annuitant under the commission, before such stIrOty 
“ shall have fully paid or satisfied the amount so proved as aforessiid.” 

Interest is proveable by the above statute though not resmv^, on bills rntewsi provo- 
of exchange,pr prpmissory note8> over-due at the time of issuing the com- 


notei?. 


, * The words ‘ or that he was insolvent, or 
iiad stopped payment,’ which were inserted in 
the stat. 40 Geo. III. c. 181. ,§ 8. are here 
omitted. 

•’SSf Bad8eertat.4aGeo.IH.ff. I2J.S 17. 

voi. I. 


4 ao. ati4 see 

East, 858.'- ■ 
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f § 67. and toCo. B» L, 7 Ed.,l86r ' 
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iwreable. 


By si«t. 6 
IV. c. 16. 


VTien not 
pnmslile. 


Of 

1(^6 of>^ jdslttj 

b^l||e the ^Blcroptcjrf 4}^e tenknipt is ditohuged % his certificate, Jra>n' 
the payment of inlereti^md costs \ as wel| as the debt; and that, whe¬ 
ther the action was brought before, or after* thpi^iijpwetgjof^^e cominis- 
sion; and if before, whether the bankruptcy ^ or 

^fter rerdict and before final judgment *. Aiad a ci^ificate will distdiorge 
a cognovit, given after a secret act of bankruptcy, for a debt previously 
due, with i^ie^t and costs So where, on a commission of bankrupt 
being sued out against the plaintiff, he brought an action «of trespass 
against the commissioners for folse imprisonment, and was nonsuited, and 
they entered up judgment a^rdingly, and the commission was afterwards 
superseded, on which another was sued mit, founded on the same act of 
banknij^cy as the first, under which the plaintiff obtained his certificate, 
and the dmendants afterwards diaiged him in execution for 'the costs of 
the iMBSiui, the court of Common Pleas held, that- he was entitled to lie 
discharge^ out of -tmstody; as such costs were proveable under the second 
Ceo. commission >. And, by the statute 6 Geo. IV. c. 16.** “ if any plaintiff, in 
*' any acti(m at law or suit in equity, or petition in bankruptcy or lu- 
" nacy, shall have obtained any judgment, decree or order, against any 
** person who shall thereafter become bankrupt, for any debt or demand, 
in respect of which sudfplaintiff or petitioner shall prove under the 
^ oommimion, such plaintiff^or petitioner shall also be entitled to prov^ 
" finr the costs wludi hb shall have incurred in obtaining the same, al- 
** though such costs shall not have been taxed at the time of the bank- 
ruptcy.” But where the plaintiff is nonsuitedor has a verdict against 
him **, and afterwards becomes bankrupt before judgment, the costs, not 
bmng proveable under the commission, are not barred by his certificate. 
And where s bmikrupt, sued as executor, pleaded a folse plea, between 
t]m issuing of the commismon and the obtaining of his certificate, he was 
balden to be liable to costs for such plea, de bonis pr(^riisK So, the 
costs of a swt in Chancery, directed to be paid by an award, made before 
the bankruptcy of the defoadant, but which costs were not taxed till after 
fic became bankrupt,, ^mimot be jn-uved under the commission; but the 
bmdempt rotnaias Ifobiw to be attached for the nonpayment of them 
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« 7 Moore, 614. 1 Bisg. 189. fo C. 
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parU Todd, cUed In 9 Wila. 870. but 
(M a Durnf. & East, 966. 1 Bos. & Pub 
194. contra i which eases seem to have he^i 
overruled Ex parte Charles, 14 East, 107. 
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Aix4 y » etuie it was holdim, that a e^rtifitiata i« ao* h(ir,if|^a'%ttiH:^> 
rneht fiw the lumpayment of costs^ pursuant to a nile of ooiirt laade before 
the Inmkruptcjr, but which were not taxed until the day of issuing the 
commissicHi^, T'}' 

The bankrupt laws do not extend to debts contracted in foreign epun* Certificate wiicn 
tries: And where the plaintiff resided here, the court would not order aft 
exmeretur tq be entered on the bail-pieoe, rai the ground that the debt abroad, 
was contracted while the defendant was resident in a fordigi#:(»untry, and ‘ 
before he became a bankrupt by th^ laws of that country, though he might 
have obtained his certificate there '’. But an insolvent’s certificate, ob- , 
tained in Nenfoundland, under the 8tatut<^'49 Geo. III. c. 27. § 8. may 
be pWde<i in bar to an action brought in this country, for a debt con¬ 
tracted here prior to the iostdvency And a debt contraetj^d in Eng¬ 
land, by a trader repding in Scotland, is barred by a dischar^ under a 
sequestration iasued’'ba'Confonnity to the'statute 54 Geo. III. c. 137. in 
like manner as debts contracted in Scotland \ So a certificate, obtained 
under an Irish commission of bankruptcy, has been holdcn to be a bar to 
an action brought in this country, for a demand arising upon a bill of ex¬ 
change drawn in Ireland, and payable by the defendant who resided 
there But a bill of exchange drawn by the defendant in Irdand, and 
accepted and paid by the plaintiffs in Englandi^h a debt contracted in 
England, and cannot therefore be discharged by a certificate under ap 
Irish commission^. , * 

Before the making of the statute 6 Geo. IV. c. 16. a bankrupt who had Dability of 
obtained his certificate, could not have been arrested, in the King's Bench, «i subsc-' 
upon a subsequent promise, to pay a debt due before his bankruptcy « ; promise, 
though it was otherwise in the Exchequer •*. And now, by that statute'7 
no bankrupt, after his certificate of cemformity shall have been allowed, 
under any commission of bankrupt already issued, or hereafter to be 
issued, shall be liable to pay or satisfy any debt, claim or demand, femn 
** which he shall have been discharged by virtue of such certificate, or any 
part of sudi debt, daim or demand, upon any contract, promise or agree- 
mmit, made or to be made after the suing out of.,the commission, unless 
su(^ promise, contract, or agreement be nude in writing, signed by the 
bankrupt, or by some person thereto lawfully authorised, in writiug, by 
" such bankrupt.” 

* JFUher r. Coates, £. 8 Geo. IV. K. ^ K. B. Co. B. L. 7 Ed. 464. 4 Duraf, &' 

* 8 Dumf. & East, 609. and see S H. East, 185, 6. S. C. and see S H. Bkc. 558, 

Bloc. 553. 1 East, 6. 2 Chit. Rep. 53. 85. '4 Born. & Aid. 664. ' ' 

5 Moorev 244. 1 Brod. & Bing. IS. S. C. ^6 Bara. & Aid. 116. 2 Dowb ts Ryl. 

but see Baltantine v. GotcUng, M. 24 Geo. 240. 5. C. and see 2 Bur. 7^ 2 KSo, 436. 

III. K. B. Co. B. L. 7 Ed. 464. 4 Dumf. S. C. 3 Maule & SeL 505. but see Deew v. 

6 East, 185,6. 5 East, 124. JeJ^eties^ U. 26 Gro. IIL K. B. 8 Pripe, 

‘ ST Moore, 623. 1 Brod. ^ Bing. 294 531. semk centra. 

S. C. a’8 Rtfce, ti^. arid see Cowp. 642„^ 2 H. 

* S Bara. & Cres. 1?. 4 & ByL Blac. 116. 6 Esp. Rep. 196. 6 iTiiurit. 663. 
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3^kru(>t bow 
'di^liargctl by 
'certillMtc. 


On meine pro- 
ce»k 


After judgment, 


Disputing va* 
lidity of eom- 
niission, &c. 


^H'dlegc of in- 
wlveat debtorsi 
and ft^ttveiyi 
from arreiit, ^ 
under occa»onal 
acts..,,. 


OF’ 

Wfe@h ik i^itkropt is clearil^ entitled to tli% bSheilt of his odl^ific&H iih 
tnapbe dispharged in ways: ist, by pleading his certificate, if in 
time} and secondly, by ap^Jfing to a judge, on of the certifi¬ 

cate*, under the statute 6 Geo. IV. c. lO**. <bjr Hrhl^ enacted, 
that " any bankrupt who shall, after his certificate shall Have beian allowed, 
« be arrested for any debt, claim or demand, thereby mn|je proveable un- 
“ der the commission, gainst such bankrupt, sMl be discharged upon 
" common bail: And if any such bankrupt shall be taken in exeention, or 
detained in ,prison for such debt, clai^ or demand, where judgment has 
<• been obtained before the allowance of his certificate, it shall he lavrful 
*' for any judge of the court wherein judgment shall have been so ob-’ 
" tained, on such bankrupt producing his certificate, to order any officer 
" who slia]|l have such bankrupt in custody by virtue of such execution, to 
.discharge such bankrupt, without exacting any fee; and ’such officer 
" shall W. thereby indemnified for so doing." But where the commission 
or certificat*.' .appears to have been fraudulent, or unduly obtained, the 
court will not discharge the defendant upon common bail. And where the 
validity of the commission is disunited, the court it seems will in general 
direct it to be tried on a feigned issue, notwithstanding the certificate, 
before they discharge the defendant But where the defendant in an 
action had become bankrupt, and obtained his certificate, after which p(ro- 
Ccedings were taken against, the l)ail, the court of King’s Bench relieved 
them on motion, without directing an issue to try the fact of the bank¬ 
rupt’s being a trader; the certificate, by the statute 5 Geo. II. c. 30. § 7 
& 13 being made sufficient evidence of the trading, &c.6 The court of 
Common Pleas would not formerly have relieved a bankrupt, in a sum¬ 
mary way, where his goods were taken in execution under a ^eri facias, 
after he had o^ained his certificate; and therefore if he had not obtained 
his certificate in time, so as to plead it, he must have brought an audila 
querela .• But in a modern case, where a fieri facias issued Jigainst the 
goods of a bankrupt, before he had obtained his certificate, Jind was not 
executed till after, the court ordered the goods to be restored ; for it is now 
the practice to give that relief in a summary way, which might be obtained 
by audita querela K « 

JnMdvent debtors and fugitives, discharged under occasional insolvent 
acts*^, were not liable to be arrested fo? debts contracted prior to the times 
prescribed by the acts. And, in the Common Pleas, an insolvent dis- 


• Doug. C76, ami see 1 WiU. 4.1. Barnes, 
ase. ;t'H. Biac. £9. 

** fisd sec «(at. 6 Geo. U. c. 80, § 



S 1 Barn. & Aid. 338. and sec Ed. B. L. 
413. 
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ARBMT. 

f^Uffged under the 41 Geo. III. c. 70> could not have been h^den to bail, 

‘on a bill drawn and indorsed over by him, prewous to Aib*ls^‘MarcA, 

1803, thoiigh no| due till after that peri(4 »* But insolvent debtors and When liable t<> 
fugitives, discharged under occasional insol'^'ent acts, were formeriy liable 
to be arrot^d, for debts contracted-after the time prescribed in the acts, 
and before th^ were actually discharged And the clauses respecting 
fugitives, in those acts, did not extend to persons who had constantly 
resided abroad‘s; or Who had been abroad merely in the course of their 
strode, and not for rile purpose of avoiding their creditorsA debt do- For contingunt 
pending upon a contingency, at? the time of a party's discharge under *’ 
the insolvent act, 18 Geo. III. c. 52. was not thereby discharged®. So, a 
party discharged under tlic 51 Oco. III. c. 125. was holden to be liable to 
his surety for the arrears of an annuity, due since his discharge, which the 
surety had been obliged to pay And the obligors in a bastardy bond, 
discharged under the general insolvent act, 1 .Geo. IV. c. 119. subse¬ 
quently to a judgment on the bond, were deemed hahlc for expenses in¬ 
curred, in respect of the bastard, subsequently to their discharge e. But 
whore a party had joined in a bond with the grantor of an annuity, to se¬ 
cure the payment of it, and afterwards obtained his discharge under the 
insolvent act, having duly inserted the bond in his schedule, the court held, 
that he could not be arrested upon the bond, for arrears of the annuity af¬ 
terwards becoming due •*. In the King’s Bench, it has been determined. On subsejiiiint 
that an insolvent who has taken the benefit of the 54 Geo. III. c. 28. is 
not liable to be arrested, upon a subsequent promise, to pay a debt con¬ 
tracted prior to the day mentioned in the act'; though it has been other¬ 
wise ruled in the Ckunmon Picas And, in the latter court, a cognovit 
given by an insolvent after his discharge, upon proceedings commenced 
before, has been deemed to constitute a new promise, upon which he be¬ 
comes liable, notwithstanding his discharge*. 

By the last general insolvent act the court, commissioner, or justices Diacbatgc of 
therein mentioned, are authorized, “ upon the prisonejr's swearing to the 
“ truth of his or her petition and schedule, and executing such warrant Geo. IV. c. 57. 
“ of attorney as is thereinafter directed, to adjudge that sudi prisoner shall 
be discharged from custody, and entitled to the benefit of that act, at 
" such time os the said court, commissioner, or justices, shall direct, in 


* 3 Bos. & Pul. 394. 

Cowp. 527. ani] sec slat. 53 Geo. 111. 
c. 103. § SO. 

® 1 Wils.S6, 
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154. and see 2 Str. 1233. 2 Blac. Rep. 724. 
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III. K. B. 8 Price, 533. semb. contra. 
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Ffom wh&t 
debu. 


When Ualle te 
wrest. 


Previous deci¬ 
sion. 


Eflcct of dis¬ 
charge. 


Mode pf rcBcf. 


^ t)te proviigii^ bdidii lM to 

ddbts Bflfd suilrof monejr dtui, sdoimed t!i||>e doe, dt tiie 
** titae td'filitig sacli priHmer't petition, from the sereral 

^ persons named in his or her schodnle as ilsit^ be cre- 

ditore for the same respeetivel;^; or for':^hl4i thdll have 

" given credit to such prisoner, befm-e the iii»tg-|ii|^^^ition^ and 

" 'Which were not then payable; and as to the tlfd^^ .O^il^'Mher persons, 
not known to sOch prisoner, at the time df ei^(lpl^i]:didatio&, who may 
" be indorsees or holders of any negotiable sehirity set forth in soch 
** sdiednie.** 


Bot, by a subsequent danse of that act*, “in all cases where it diall 
*’ have been adjudged, that any such prisoner shall be so discharged, and 
** so entitled as aforesaid, at some future period, such prisoner shall be 
" subject tnd liable to be detained in prison, and to be arrested and 
*’ eharged in cOetody, at the suit of any one at more of his or her credi- 
" tow, with resppqt to whom it shall have been so adjudged, at smy time 
before such period shall have arrived, in the same manner as he or she 
" would have been subject and liable thereto, if that act had not passed. 
** Provided nevertheless, that when such period shall hare arrived, such 
“ prisoner shall be entitled to the benefit and protection of that act, 

" withstanding thf^fc he or she might have been out of actual cmiody, 
“ daring all or any part of the time subsequent to such adjudication, by 
" reason of such prisoner not having been arrested or detained during surii 
" time, or any pari; thereof.” Previously to the above act, where a de¬ 
fendant was ordered by the insolvent debtors' court to remain in 
at the suit of certain creditors by name, until sixteen months had expired, 
and was found at large ■within six months; the court held, under the sta- 
tnte 3 Geo. IV. c. 123. that any of his scheduled creditors, though not 
named in the order, might arrest him, and cause him to be confined, until 
the dxiem thenths were expired**. < 

Hie effect of the dischai^ of an insolvent debtor is declared, and mode 
<si relieving him when arrested pointed out, ‘by the statute 7 Geo. IV. c. 
$7**> by whirii it Is enacted, that " no person who shall have become en- 
titled to the benefit of that act, by any such adjudication as aforemid, 
at any time thereafter be imprisoned, by reason of the jud^ent 
so as aforesaid entered up against him or her, according to that act, or 
" for at by reasdn of any debt or sum of money, or costs, with resp^ to 
" which such person shall have become so entitled, or for or by reason of 
any judgment, decree or order for payment of the same; but that upon 
‘f wety anepit at detainer in prison, upon any such judgment so entered 
: aforesaid, or for or by reason of any such debt or sum of money, 
sta, or judgment detxee or order for payment of the same, it shall 
be lawful for any judge of the court l&om which any process 
Jssued'in respeejt thtoeof,aad suidi judge is thereby required, 
le to his ^tis&ction, that the cause of such arrest or de- 




* $ 00. «nd see stat 1 Geo. IV,.e. llftt 
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vttob M tkffl-viobefare meotiimed,, to release sUob prtmaer from 
«. eusto^t it shall appear to such ju%^ apon inquiiy. tbi^ such 
'^a^jodicatuifl^iiajRES^ was made .with<^ due notice, wimre notice is 

hy tha|^|j{ptp^fe!|^^ given topr a^owle%ed bp the plaintiff, or 
" sutch pro(%i^ 6r being by. him or her dispensed with, by the acciiptance 
“ of a dividend under that act, or otherwise; and at the same time, if Costs. 

“ such judge* shall bi distnrction think fit, it shall and may be lawful 
" for him to order 8jiich''|iiiiutiff, or any person or persons suing out such 
“ process, to pay such prisoner the costs which he or she shall have in-' 

*' curred on such occasion, or so much thereof as to such judge shall seem 
" just and reasonable, such prisoner causing a common appearance to be 
“* entered for him or her in such action or suit.” Where a party is ar¬ 
rested for a debt for which he has been discharged under the insolvent act, 
and gives bail, the court will order the bail bond to be delivered up to be 
cancelled*. But though certificated bankrupts, or persons discharged SheriflTnotliable, 
under insulvent acts, are privil^d from arrest, yet the sheriff, or his officer, certificatedSuik- 
is not liable to an action of false imprisemment for arresting them fupu, &c. 

Aliens have, in general, no privilege from arrest: But, in order to pro- AUens, &c. 
tect foreigners, residing in tliis kingdom, who had quitted their own coun- 
tiy in consequence of the French Revolution, it was enacted by the statute 
38 (ieo. 111. c. 50. ^ that ‘^aliens abiding in this kingdom, having 
quitted their respective countries by reason of any revolution or troubles in 
France, or in countries conquered by the arms of France, should not be 
liable to be arrested, imprisoned, mr held to bail, or to find any caution 
for'their forthcoming or paying any debt, nor to be taken in execution on 
any judgment, nor by any caption, for or by reason of any debt or other 
cause of action, contracted or arising in any parts beyond the seas, other 
than the dominions of his majesty, while such aliens w<;.re not within the 
said dominions of his majesty; and in case any such alien shotdd be ar¬ 
rested, imprisoned, or held to bail, or ,taken in execution on a ju^ment, 
or by any caption, contrary to the intent of that act, such alien should be 
discharged therefrom, by order of any of his majesty's courts in ITeef- 
mirtster Hall, or of the court of Session in Scotland, Sa of any judge of 
such courts in vacation time.” This statute seems to have been occasioned 
by the case of Mdan v. Duke de FUz-rJames^: Audit was extended by 

6 Barn. & Cres. 106. but ace S DowL c. lOfi. 3 Geo. IV.c.,97. and 5 Geo. IV. 

4b RyL 600. contra. c. 37* but is now expired. 

* Doug. 671. ami see 4 Taunt. 631. ‘ ^ I Bos. & PuL 138. In that case it waa 

* Hiis statute was made per|)etual fay 4S decided) by two judges of the ComttioB Fleas, 

Geo. III. c. 93. § 33. which however was that a defendant Could not be held to bail ia 

repeded by 48 Geo. III. c. 15fi. $ 1; and this country, <») an instrument entered into 

this latter statute wu also repealed 64 in France, by which his pr(q)erty ordy, and 

Geo. HI. e. 166. § 1, which was repoded not hia person, was, according to the law of 

fay 55 Geo. HI. c. 104. § 1 1 . but the some Hxmce, Mile to the payment of the 

provinons are to be found in each cf these ddbt sued W : Bid JBeath, Justluci was of a. 
statutes, and were finally ro-enaeted by 58 different ofdnion} and it is observably that 

Geo. IIL c. 86, g 19; whfeh stoiete was in Imley v, FMeften, 9 Best, *68. hori£t~ 

uutttinued by 68 Gep. Ill. c. 96. 1 Geo, IV. knbofmtgk expressed bio disaentfioBl the ^ 





Privilege fr<Hn 
arrett,'iiow 
takea advaotoge 
«>f. 


Infancy, or in¬ 
sanity, of de- 
' fendant no 
' ground for dis¬ 
charging bis 
bail. 


tff Ihe kte Hitgof FraiK!«^ ha!di%been 

kingdom, jK^md into dpminio^ dEl (Sbe^said lato king, 
tiaderthe ageo££fteen yeatre, andwho ]lf|^^iO&l,^^Sdeto8id^ idtoftch coun¬ 
tries oS subjects of the sai^late king, although: bna^ ol^|Hr«Uts subiects of 
his nu^jesty, or Ins foedeoesscMrs. Also, byf the btatuto^ 6«o. Ill. e 155. 
§ 28. this provision -was eiltended to his four in Irdand. 

Bat.ito fiurther ctnarinuance being no longw' neenfeory, tih acts by which 
it was created have been suffered to expire. 

In some'-'of the preceding cases, the process is dedared to be vmd ; as 
against Ambassadors, &c. In others, the court is expressly required to 
discharge the defendantAnd it may be remarked, in general, that where 
the defendant is clearly entitled to privilege, os the arrest is irregnlor and 
unlawful, the court will discharge him upon motion; and not P^t him to 
thn necessity of suing out a writ of privilege ^ or of filing comnxm bail'^. 
Btft wher*' tile question of privilege from arrest is doubtful, the court will 
not, upon motion, discharge the party out of custody, but leave him to his 
writ of privilege •*. And they will not discharge a defendant out of custody 
on common boil, on the ground of infancy ^ ; or that he ivas insane at tlie 
time of the arrest^, or afterwards became so s ; nor will they discharge his 
liail, on the ground of the insanity of their principal, although a commis¬ 
sion of lunacy may have issued against him, under which he has been found 
a lunatic •*. The bail, however, may have a habeas corpus, to bring up their 
princijMil, notwithstanding his lunacy, in order to surrender him in their 
discharge K And where the return to a writ of Utiiiat stated that the de¬ 
fendant was insane, and could not be removed without great danger, and 
continued so till the return of the writ, the court of King’s Bench refused 
an attachment agiinst the sheriff 


Arrest, by whom Att arrest, when allowed, is made by the sheriff or his officers; or by 
bailiff of a liberty or franchise. The sheriff’s authority is derived im- 
< mediately from the court, except in connties palatine, where he acts by 

virtue of a mandate from the officer to whom the writ is directed: And 
even there, if the writ he directed immediately to the sheriff, he is bound 
to e:^ate it; and a bail-bond taken on the arrest is legal \ The officers 
of the ^eriff are of three kinds, first, bailiffs in fee, or perpetual bailiffin* 
who have, by charter or prescription, the execution of writs within the 


of the court of Common Pleat in the 


above cabe. See Baraei, ‘IS. 

199. SOI. SIS. SI4,16. 

' 969, Fort. 169. Com. Rep. 444. 

' A. 41.; t 'ICefl. 1S6. ''6 Durn£ A East, 689. 
>^4^^ a 798. 

^ v. Alemn4er,' H. 88' Geo, III. 





t 4 Dumf. & Eut, ISl. 

^ 8 Durnf. & East, 890. 

» 6 Dumf. & East, 1^ 8 Bos. & PuL 
368. 13 East, 355. 8 Chit. Rep. 104. 

' 3 Bos. & Pol. 550. and see Highmore 
on Lunacy, 183. 

^ 4 Bun. & Aid. 879. but tee 8 DowL & 
606. 

‘6lkrnf.AIa*t,71. 



^l^^lifyide^-j.*9etmdlf, .cotwynort bailifll^ (oail^ in the old bodik4> bailiiTs 
■trrotUPjl^ whnnsre usually bttund mth swntMs in an.obIigaiaa)n.|br the due 
exeeutipn.of ^dur>oiSce> and thence are called ^nd bailifa^; thirdly, 
j^yecutj hai^sj nomin^ed by pUuntiff or his attorney, and appointed 
.by the sheriff pro ^ vice *'■* ^ 

.The sheriff ’s worrani* to any these t^OerS ought not to be made Sheriff's war- 
oat, until the idinriff have th^writ in his actad custody*: And therefore, 
where the deft^dant ^vas arrw^ before the officer had any warrant, and 
before the writ was deSvered to the ^eriff, the bail bond was ordered to 
be delivered up to be cancelled where an attorney dlls up the ^eriff'g 

warrant on a capias ad respondendttm, after it is signed, scaled, cmd sent 
to him with a blank, this is bad And where the sheriff having directed 
«i warrant to A. and aU his other officers, to arrest B., and A. afterwards 
inserted therein the name of C .; it was holden that the warrant was ille¬ 
gal, and the arrest by C. consequently void^ Bnt where the sheriff made 
a warrant to four jointly, and not severally, and one of them arreted the 
defendant, the court of Common Pleas, though they were of opinion that 
the arrest was not authorized by the warrant, would not interfere to dis¬ 
charge the defendant out of the custody of the sheriff, on entering a orai- 
-niun a 2 ipearance And a defendant is not entitled to be discharged out 
uf custody, on the ground of his having been arrested upon a warrant, in 
which the names of the phuntiffs are not inserted conformable to the writ, 
if the defendant be not misled by the mistake: therefore, where the arrest 
took place on a warrant at the suit of three plaintiffs, which required the 
defendant to answer A. B. and two others, without naming them, the court 
of King’s Bench held, that he \vas not entitled to be discharged ^ 

If the defendant reside within a liberty, the bailiff of which has the exe- Witliin a liberty, 
cution and return of writs, there should regularly be a non mmttas; or 
if there be not, the sheriff, for having execution oi the writ, should make 
out his mandate^ directed to the bailiff of the liberty And if there be 
two liberties in a county, and the sheriff make his mandate to the bailiff 
of one of them, who gives him no answer, he may, upw a non omttas, ar¬ 
rest the defendant in either liberty ° ; and even if the sheriff enter, and 
arrest the defendant in a liberty, without a non omittas, the arrest is good, 
though the sheriff may be liable to an action'*. 


“ For an account of theguildabk, and how 
it differs from a franchise, see 8 Co. 125. a. 
Dalt. Sher. IBS. and for tlie nature of the 
office of a bailiff* m fee, sec Dalt. Shcr. 187. 
Gilb. C. F. SO. 

" S Kart, 130. .n" 

■ ” 1 Blac. Com. 846. 

^ 8 Blac. Bep. 052. 4 Dumf. & East, 
119. 1 Chit 613, 14 (a). 

^ Append. CSup. X. § I 04 5, 6. 

. < B. M. 1654 § 2. B. £. 15 C'or-. II. reg. 
4 K. B. B. M. 1664 § 2. B. H. U & 16 


Car, IL rcg. 1. C. P. Stat 6 Geo. 1. c. 2K 
§ 63. 

B 8 Durnf. & East, 187. 

" 2 Wils. 47. 

* 6 Dumf. A Edrt, 188. 

8 'Bkunt 161. 

' 1 Chit Bep. 611. 

" Gffb. a P. 85, &c. 

» 5 Oj. 98i a. Gilb. C. P. 89. 9 East 
S3S..m 

“ Gilb. a P. 87. jntymtrieh v. Xelfy, M. 
88 Geo. 1II.4K. B. cited in 8 Dumf. & East 



mad*.' 


On Sunday. 


Where made. 


iKit^reen 



, of tbe xeti^n < 

vKfidptvfltiiere the defondftAt is priTsSeged*,^ 
the day of the retura and «<arfo die§^, byi^fbad#' a-- 
tote 29 Car. III! e;i^^ 1@> '^no person ,or peisi^^ 1^*°° 

" «hell serve 1 » i^iise to be ^^ed pro- 

" cess* warrai^|,;i,(ir^, jtf%ment, ^Jpj|!^*;tscept;ij| 

peace: boipWWrioe.of &e. 

1, to' all intents and ; hud the pei^ or persons 

jlo s#!^ or executing the samd, chifi be as liable to tw soit of the 
|^rtyvj|Heved* and to answer damages to him for doing thereof, as if he 
** or thef luni done the same, without any writ, &e." 

In construing this statute, it has been hddmi, that an arrest cannot be 
made oa a Sunday, upon ^i'ee^as utlagatum^; or for nmi-payment of a 
pciw% upon csavieiitHi And the statute extends not only to process 
pK)|erl^ so called, hut also to all notices on which rules are made: and 
hence it has been hdden, that service of notice of plea hied on a Sunday 
is voiC by construction of the statute Where A. was arrested at the 
suit of B. and disr^iged, the sheriff not knowing that there was also a 
detaindt in his offich at the suit of C. and on the Sunday fdlowing he 
was arrested at O.’a fdit, the court discharged him out of custody con.* 
sidering the arrest on the Sunday, as an original taking, or as a retaking 
after a wAuiUary escape a; and id’ either case it was prohibited by the 
statute. But after a negUgent escape, the defendant may be rctakleR'on a 
Sunday; and that either by the officer upon fresh pursuit, or by virtue of 
an escape warrant j for this is not an original taking, but the party is 
still in custody upon the old commitment. Also it is holden, that bail 
may take^th^ principal on a Sunday, in order to surrender him *; for 
’ this is ndl^,Vid>'tim of any process at all. And it should seem that iwo* 
cess <rf Contempt, being of a criminal nature, may be served upon that 
day K But a ruk »is» fer an attachment, for non-payment of money pur¬ 
suant to the master’s aUocaiur, cannot be so served*. ■ 

The arrest mast bo made in the county’into which the process issues: 
Therefore, an arrest in the dty of Jj^tdon, oh a bill of Middlesexj is irre- 
gpUr# e'fcn though it took place on verge of dm county of Middlaes, 


^40. and vai & 3:hin>£ & Blast, 667. 6 Bast^ 
341, 8. 7 Taunt.'Sil.' l C3iit. &q». 876. m 
nocif. 8 Barn. & Aid. 608. 

• Sii 829. 8 Esp. Rep, ^ 

>,l Sa»t.78. The aerrite of process on 
a toifig ^lutelyyi^ bV'tlie sta- 

halt: to gdti^ ly any iutoe- 

; of, tto dkendmt^' Wkiii Mot- 

a^nde'w'p^.'giTfea. 



' 8 East, 64t. And see 6 Bam. & Cres. 
406. 8 Bowl. & RyL 804. S, C. 4 Bing. 
84. as to the validity of contracta entered into 
on Sunday. 

' 5 Durnf. & East, 86. 

* Baipe*! S73. * 

\ o«LiLRa}in.l088. 8 Salk. 686. SAIod. 

9h>C^'C<. 

* 6 Mod. 831. 1 Atk. 8S9.but aee8 Bloc. 
E^. 1873. 

v,^f|*'^848. i A»3u66. Waks,'469. 

. ■ i #''Oitnf« 4s Eait, 84. ' 



tlaSt no 

iBan^an-be Arres^ in his^wn houM, 

or in the l^^Vpresencn «|>or i|(ii*m the vex^s irfh» Kiy»I palace^ (ex¬ 
cept by of '-the board of grew clotb, w unless tb? process issue 

out of th|;,|)alaoe coiprt *f) or in any place wh^ th^Jhib^ justiobs are 
actually siieing/. So it has beenjdeei^, that proo^^A^ot be biwfuIJy^ 
executed "in palace^Un^t^ is privf^gedfbr this purpose as a 

royal re8idenoe'ii'' ’'iAnd an aWeblf>^|hin the tower of ,Xo«d^*i^wbii^ it 
seems be bsdx^vWithout leafe obtain^ £rom^ the governor^. Buta%.arrest, 
within the retge of the king's ^Ibtce,” has been holden, in the C^mon 
Pleas, to be no ground for discharging the defendant out of jUistody’. 
The privile^ the parties to a suit, and their witnesses, of which we 
have before spdeen S may also in some measure be considered as of a local 


nature; And of the same kind is that of clergymen ,by several an- Of clergymen, 
cient statutes are privileged from arrest, in going to and returning from 
church, or performing divine service; but not if they stay'in church, udth 
a fraudulent design of eluding the process of the law. And it is said, that 
the party grieved may have an action upon these statutes 

In making the arrest, the sheriff dr his officer, it has been said, must Inwliatmannei^ 
actually seize or touch the defendant's body : but this does not seem to 
be absolutely necessary; for if a bailiff come into a room, and tell the de¬ 
fendant he arrests him, and lock the door, that is held to be on arrest; for 
he is in custody of the officer And it is not necessary that the officer 
who haS'the authority, should be the hand that arrests, nor in the presence 
of the person arrested, nor actually in sight, nor is any exact distance pre¬ 
scribed : it is sufficient if he be near, and acting in the arrest i*. If the Detdner, under 
defendant be wrongfully taken, without process *1, or after it is retom- 
able &c. he cannot be lawfully detained in custody under stil^qaent 
process, at the suit of ^e some plaintiff, though regularlijr iss|K^': But 


* S Barn, & Aid. 408. • 

5 Co. 91. but see Cowp. 1, S MooiU) 

S07. 8 Taunt. S6& S. (?. , 

® S Blac. Com. 289. ,' 

« Stat. 28 Hen. VIII. e, 12. 8 Inst. 141. 
2 Ld. Raym. 97& 3 S|i&. 91. ^4. 8 Mod. 
78. Holt, 690. S. C. " 

* 8 DuridL & Bast, 785. 

f 8 Inst. 14(^ 41. 8 Mod. IBl.^ut see 1 
Lev. 106, 

* 10 East, 678. 1 Campb, 475. 

‘>2 Chit Rep. 48. 51. 

' 7 Taunt 811. and see 1 Chit Rep. 876, 
in mtu. 3 Barn. & AH. 502. 

‘ .rfnte, 196, &e. 

> 60 Bdw. UL ^5. 1 R. IL c. i& and 
see 1 Mar. less. 2. c. 8. 

" 12 Co. 100. In 6 Bac. Abr. 565. it ii 
said, that the arrest d'» detgynuw under 


dvil'-process, dther in going to cluirch, to 
perfonn divine service,' or in returning front 
thence, on any day, is a ialse imprisonment 
But from several later decisions it may be 
'^collected, that if any'action would lie, which 
is doubtful, it should be an action on thecase, 
and not an action of tre^ss, against the she- 
ritr or his officers. 8 Wilt 841, 2 Blac. Rep. 
1087.1190. Doug. 671. 

“ 1 Salk. 79. and see 1 Ry. & Mo. 26. 1 

QiV. & p. 168. s. a Z 

“ Cas. ten^, Hurdw. SOI. and see 2..New 
Rep. C.B. 21MS. 

' Cotipu 66. V 

, ' * 2 Aosir. 461, and sec 1 New Rep. C. P. 
185. 11 Pin^ 166. 845. 

^ 2 ii. Blac. 20. and see 3 East, 89. 1 
Bese^ 261,2. 



OF 







wbofin^ a^def^iddttt in castoff« & vi^t t<> cmtider 

him as being* lawf^y in me cnetody ii^ w|iidi he is found, and to pro> 
ceed against him accordingly ; for otfaenvisea per«|i||t\ 9 ndm an iU(^ t^est, 
' at the suit of one party, would be coto^leitdiy protected; aimi^^his impri¬ 
sonment, frtmi all othra: j^bcess, wh^^ Be productive of great in¬ 

convenience and i^^n8ion’k)f jni^ce^ 

, iV ' *{» 


* 2 Bbto. &.,Ald. 748. 


1 Chiu Bep. 578.^8. C. md see id. If%9t 80,81.. %, mtis. 


;i<)k 





CHAP. XI, 


Of the Bmi* Bond; and jPuTy Sheriffs, ^c, on tite 

Arrest. 

WHEN tbe defendant is arrested, he is either let .out of custody, upon 
giving bail to the sheriff, or an attorney's undertaking fhr his appearance; 
or depositing in the slieriff's hands, the sum indorsed on the writ, with^en 
2 )ound 8 in addition to answer costs, &c.; or he remains in custodj^ or es¬ 
capes, or is rescued, &c. 

Bail in personal actions came in with the ctipias^: and it is either to Bail to shcrifT. 
the sheriff, |?r the appearance of the defendant at tlfe return of the writ, 
or to abide the event hf the suit: The former is called bail to the Jtkeriff, 
or bail beUm; the latter bail to the acl^, or, when special, bail ahme. 

Before the statute 23 Hen. VI. c. 9. the sheriff was not obliged to bail a ’Berorc st.it. S3 
defendant, arrested upon mesne process, unless he sued out a writ of mam~ 
jirizef though he might have taken bail of his®own accord**. This arbi¬ 
trary power produced great extortion and oppression of the subject: to 
remedy which, it was enacted by the above statute, that " sheriffs, &c. By that statute, 
" shall let out of prison all manner of persons arrested, or being in their 
“ custody, by force of any writ, biQ. or warrant, in any action personal, or 
“ by cause of indictment of trespass, upon reasonable sureties of sufficient 
“ persons, having kiffident within the counties where such persons be so 
“ let to bail or mainprize, to j^p their days in such place as the said 
" writs, bills or wprrants shall require; persons being in their ward by 
" condemnation, execution, ,capiar utlagatum or excommunicatum, surety 
“ of the peace, or by special Commandment of any justice, and vaga- 
'' bonds refusing to serve according to the statute of labourers, only ex- 
« oepted.” 

^nd that'' no sheriffs, &c. sludl take, or cause to be taken, any obliga- 
'' tion, for any cause aforcsiud, or by colour of their office, but only to 
themselves, of any person, nor by any person, which shall be in their 
« ward by course qf law, but by the name of their office ; and upon con- 
dition written, that the prisoners shall appear at the day and place con- 
" tained in the wit, bill or warrant. . And if any sherifis, &c. take 
" any obligation in other form, by colour of tHcir office, it shall be void." 

* Gilb. C. P. 33. And for the prigin. pro- F. K. B. SSI. Plowd.67. DalU Sher. 66. 
gress, and geneorf nature^f the law of bail, and sec 1 Vent, 66. 86. 8 Wms. Saund. 6 
see Petersd. Part L Chi^. f. Ed. 60,61. H. Biac. 883. 18 East, 381. 

Gilb. C. P. SO, 81. 4 Bac. Abr. * 61 , 



On indictment. 


Attachment 


il tte«4 itf omMs'ikiQJudlcl^f thfe n^ilicei MtB- 

<Mj^rit8bdAg s|)eci^^]^ad^V Attd tttro brandies: firsty'ffis to 

tbe persons to be let to bii||j and, secondly^ to th^fbrm of the seeniftj'’’. 
Upon the first braneh of the statdte, it hai'^^h the she¬ 
riff has no autbo|H;|f 't^ take | bon^fW tlibl^^gp^itanW arrested 

by him, under pn>;^ issoing up<m an i^ctimht at the quarter session^ 
ibr a 6iisdenidKb(^|%!but can only take a ‘^cognizan^ for their appear- 
anc#; And it fahs be^ doab teid. whether th^shmff tan Hfite blftl on an 
attaehinent '^fbr a contempt, out of a court of lant#. But it is 

hei^p, that bad irtaf b^^ taken on attainment out of dteincery, on mesne 
prOi^ ^ot^h not" aner a decree The i^ctice upon g|||neiproce8s 
is, for the weriff to tak^ a bond in' the penalty at 41H fmr die defendant 
tflr appoar fmd apswqpS'; .and an action may be brought on the bond, in 
the name of the shmff^. Bnt though the sheriff may, yet he is not com- 
pelSahle to takqjiaxl, on an attachment out of Chancery; it having been 
detemJiaed. thaiilnit action will not lie against him for refusing to take 
it *: and 'l^ref^, if he will not take bail, the defendant must remain in 


*SDumr. &£ast, 5W, 15£ast,S2S. 

** the determina^ons on both these 
branches of the statute, see 2 Wms. Saund. 

, 6 ISd. 69. (8), &c. . * * 

4 Durnf. & East, 606. 2 H. Blac. 418. 

^ In an awnifmow case, reported in 1 Str. 
479. the Chief Justice, on a moSon for an 
attachmeut). declared, that aU the judges on 
consideta^n had resolved^ that the slieriif 
could'not udsebail on an attachment, but a 
judge at Im <duuhber might. And accord¬ 
ingly, in a kte case Fhdp* v, Anrrett, 4 ‘ 
Fricst AS. it vna determined by Uic court of 
Exchequer, tbafe the sberiiT emmot let out of 
custody on b£i)^' a defendant <tak«B uliider aa 
artachinen^ issuing out of courts of law, for 
Bon-payment ot costs $ such process being in 
nature of, and in efiect an execution: and see 
Com. fiep. 264. Barnes, 64, Per Ld. Jlfans- 
28 Oeo.ll|. K>B. accord, but tee 
1 Ld.lbqrm. 788. 8.Salk. 608. S. C. contra. 
The CBie etiferrit y. Hayward however, 6 


Taunii'SOB. S fifanfa. 280. S. C. it an au- 
tfaoiity to diew, ttot ahbough the sheriff'is 
bottadio take bail an attachment, 
yet if be do, be may recov« upon the bail 
. hcad:,^ see the case of Etsrv. JOattoS, 1 Ld. 
792. 2&%608.AC accord. That 

<rat rd 



I, Vt, e, 9. 


as appears by that case, and^^udd ▼. Ac^ 

1 H. Blac. 474. The case oOform . 

toard was decided ti^n great consideration, 
and is at variance with the subsequent case (d 
Phdps T. Barrett; the foundation of which 
was, that an attachment is a process in nature 
of an execution. Per Bat^, J. in .Uie case 
of Lewis V. Moriand, 2 Banu A' AM. 

And as it was determined, in the latter case^ 
that an attachment issuing out of the court of 
King’s Bench, for non-payment of money, is 
in nature of mesne process, the principle on 
which the case oijphdpt y, Barrett was de¬ 
cided, cannot It seems be supported. In the 
Bee y,uiyieit,^3^ 26 Geo.lll..K. B. 
a disdnetion was taicqh ^ die counsel in ar¬ 
gument, which see^lp be reasonable, between 
an attachment for non-payment ^ money, 
and for not dehy^ng papers, or other cause; 
and |t was said, tut on the former, the sheriff 
might bdte biM, but the latter was bubble 
only before a judge. ^ 

• Sty.Rep. 212.284. 2 Vent237. Coro. 

Bep.264. Barnes, 64. 2 Blac. Rep. 966. 6 
Taunt 669. 2 Mareh. 260. S. C. but see 3 
Leon. 208. contra. '* ^ 

t Oilb. Rep. 84. Piec. Chan. 331. S. C. 

* 1 £q. Cas. Abr. 861. 4 Bac. Abr. tit. 
Mer^, 0. 4 V. 468. 

Taunt 669. 2 Marsh. 280. S. C. and 
^ 224. 

A I |L Bbci 488. 6 Thunt 571, &c. 8 
Marsh. 883. 286. S. a 



, am otdiy be relieved by tar a judge 

' of court out of . which tl|^ pi^opcas osued ** If 't||0 sheriff t^lce boilt it 

aempa from th^.Ciue«f the King v. Dawer ^^th||he may be amerced, if the 
party do pc^%pjptU!j^Std ^ut in a subdued! ^ase.*^, amesseuger 


was sentf u 



: cep* corpus. 


g him in; wMcIi 


|eems to be ndw tl^ practif^ ip (Shandy, mstead of tn^ddugan onkr on 
sheriff to brih^in thebo^ ^o, in the Exche^pii^'’^ the {Jemdition 

be, to get an* order, on tlb re- 
iT to bring in the ^&nd> 



arrested- on an attachment for 


4' I 


of the biod bp broken, -the ^urse is sail 
turn by the sheriff of cepi corpus, for a 
ant^. But wheat a defendant had ^ 
contempt, Ji not appearing to a subpoena ad txa^detdu^ the dourt 
would not grant a motion for the messenger to l^ing up the body, after 
the defendant had given a bail bond to the sherifff.alth^gfa the penalty 
was inadequate *. 

When the defendant is arrested, and in actual custody, it is the duty of 
the sheriff to take bail, if required: and therefore if a bUil bond^ibe ten¬ 
dered, with sufficient sureties, and the sheriff refuse to accept ft, and li¬ 
berate the defendant, he is liable to a special action on the case But in 
order to maintain such an action, it must appear that tjie parties who were 
offaX<ed as bstu, had sufEcient within the county where the arrest was xnade^. 
A bond however, udth^oe sureties, three of whom are respectively worth 
more than the penalty of the bond, is sufficient, though the other tnu) are 
worth less than the penalty*'. The clause which require reasonable 
sureties was introdpeed for the benefit of the sh^iff ; and therefore, though 
he may insist upon two sureties, yet he may take a bond with o/ie pnly *• 
And for the same reason, the plaintiff cannot maintain an action agmnst 
him, for taking suretiedthat are insufficient, or do not inhabit within his 

*> fif' 

county And though the words of .the stoitnte seem iio hp confined to 
persons arrested and in actual custody, yet it has been hmden, that the 
arrest need not be stated in an action upon the boil bond*; if stated, 
it is not travers^il^'": for it wpuld be of mischievous consequence, if a 
bail b<md, taken cftdlly, without exposing the party by an arrest, were not 
as effectual as if he £ad beep actuaUy arrested. 
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tioi|«: and tberefom^sa agreement in ma^ bf a tbifid 

with a aheriff’s officer, to put in good bail.fiae4^ at the return: 

t]b writj or suri^eiida' his body to the tike debt |md eosts^; 

or an attorney's uUdertsdiing to th^ officer, for the appearance of:^ the de« 
fendant ojji to give a'bail botfd to the sheriff in due^lhne has been holden^ 
to be void,, by the statute 23 Hen. VI. c. 9.^ ani att aotion will not lie 
upon sudbt agreement or unden^ng ®. In lltBse cases, if Aaihalove be 
n^jH^ly in, the sheriff is Imlde to an action for an escape; and the 
cd^ vdll not i|4ieve him, by permitting him afterwards to put in and 
jda^. bailj^ nor, after the plaintiff has recovered against tl^heriff f(^ 
the escape, tirill the court procc(ffi summarily against the attrarhhy, to make 
hw pay the deU and costs, for his breach of faiths. It is also settled, 
that the sheriff or his officer cannot maintain an action against tlie de-' 
fendcmt ftn* money paid, when he has discharged him out of custody on 
mesne proetiss, without taking a bail bond, and has in consequence of his 
non-appearance, been obliged to pay the debts and costs 
The bail bond is nsnally taken in a penalty, being double the amount 
of the sum sworn Jto and indorsed on the writ, notwithstaiqdiing the stu-' 
tute 12 Geo. I. c. 29. which directs the sheriff to take bail for that sum,* 
and no more ‘; and the sheriff’s boil are liable theretm to the full extent 
of the debt and costs, not exceeding the penalty of the bond Respect¬ 
ing theybnnof the bond, theje are three things to be observed; first, that 
it be made to the ^eriff himself; secondly, that it be^made to him, by his 
name of office; and thirdly, that it be conditioned for the defendant's ap-t 
pearance at the return of the writ, and fm that only *. Therefore, if the 
bond be ^ made to the sheriff™, or be not mad#to hina by his name of 
officeo%,u it 1 m single, without any condition at all™, or with an im- 
po^le condition °, or the condition be not for the defendant’s appearance ™, 
or be for that and something else ™, it is void by the statute. So it is void, 
if executed before the condition^is filled mp *’• And in an action on a bail 
bond, the return of the writ, on which the defendant m the original ac- 
tiojpi was arrested, mnst be stated with .certainty p* If the objection to 
the bail bond appear on the &cc of the declaration, or upon o^er, the de- 
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fead^iit BOtj deiBitr; but otherwise he Ishoiild pitod it’: jftad when, by 
piellliiig‘ or otherwise, it aj^ears in e(ay piart of the ricoKl, he niay more ' 
in arrest of judgment V; , ;, j. 

If the bc^d be substaatiallyi^tKMl, it cannot be avoided ibr any trifling Variance of, 
informality, or yMiapte of ^e dedditi^ froig the wrii,' in the description 
of the plea, of of the 'i^e'hfipIUQe of appearance, ^lus, wh^e the writ 
was to answer the plaintiff i^ a plea of debt for three hundred and twenty 
pounds, Or in a^ plea of tre8|iiiss with an aai^tiiam, and the condition was to 
answer the plaintiff in a plea of debt or trespass generally, of with^t 
mentioning the plea at aU, the varianb^ were holdcn to b6 immaterial 
for the stat^^ only requires a bond conditioned for the deftpdant's ap¬ 
pearance, and the description of the plea merely surplusage. And ac¬ 
cordingly. where the sheriff, upon an original wrk in a plea of trespass on 
the case on promises, took a bail bond conditioned for the defendant’s ap- 
}K;arance, to answer the plaintiff in a plea of trespass, the court held it®to 
be valid So, where the writ, in trespass, was to apjwar before the lord 
the king at Westminster, and the condition was to appear before the jus¬ 
tices of the Kinfs Bench at Westmiustfer the bond was holden good. 

And where t^o writ, by original, was returnable before the lord the king, 
wheresoever he shall then be in England, and the condition was without 
the words wheresoever, &c. the court gave judgment for the plaintiff, in 
an action upon the bond j saying, they would understand, that by appear¬ 
ing before the king was meant, before the king in his court, and not before 
the king in person ^ So, where the condition of the bond, in an action 
by original, was to appear before the king at Westminster; it was deemed 
sufficient And where a .declaration on a bail bond, in setting out the 
condition, stated that if the defendant should appear, &c. to answer the 
plaintiff, “ according to the custom of his mf^esty's court, of Common 
Bench here,” the<obligation shunld be void; and on the production of the 
bond, the latter words were omitted | the court of* Common Pleas held, 
that this was no variance, as it was only nceessary to set out the coi^tion 
according to its legal effect s. It has also been holden, that the statute 
for preventing frivolous and vexatious arrests ** is merely directory to the 
sheriff; qnd does not avoid the hail bond, where tlfere is no affidavit of 
the cause of action on the sum swOrn to is not indorsed on the writ^, or 
even where the bond is taken in a pehalty, being more than double the, 
amount of the sum sworn to K But an allegation, that an action was 
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in Jifft majesty's oou?^ of the Beimk at We^n^i^ter, is hot ins* 
tftihed by proof of » ptaries bill of .^^liddlesex ; for by such allegation ihe 
CtmmOtt BcHck must be intended*. So, where a capias ad respondendum 
was made returnable before his majesty'Jt Jusijhes of the Bench at West¬ 
minster, by virtue of which the sheriff issued his mondatss to the bailiff of 
a liberty, cOtotmanding him tolidke the dcfcnd^t, so that the sheriff might 
have his body before his said majesty at Westminster; and the bailiff took 
a bail bond, conditioned for the defendant’s appearance liefore his said 
majesty at Wcstmi/ister ; the court of Common Pleas held, that the va- 
riiipce between #he bail bond and the ^vrit was fotal, and therefore that 
the bond was void, by the statute 23 Hen. VI. c. 9 ^ And ^ an action 
on a bail bond, where the condition set out on the record was, to an¬ 
swer the plaintiff in a plea of trespass, and also to a bill to be exhibited 
against the defendant for 601. upon promises,” and the bond, when pro¬ 
duced, did not contain the words “ upon promises”, the variance was 
holden to fetal 

The tletctdant l aving given a bail bond, could not formerly have dis¬ 
charged his bail to the sheriff, by surrendering himself before the return 
of the writ ; fur it was considered as a settled point, that nothing could 
be a performance of the condition of the bail bond, but putting in and 
jierfecting bail above 'b But it has since been determined, that if the de¬ 
fendant surrender himself to the sheriff, before or on the rctum-day of 
the writ, the bail bond may be given up to be cancelled ; after which, 
the plaintiff cannot take an assignment of it *; nor can he rule the sheriff, 
or maintain an action against him, for not assigning it And where the 
defendant surrendered to the gaoler at the county gaol, in discharge of his 
Ijail to the sheriff, beforeo’clock on the first day of term, being the 
return day of the writ, and the under-sheriff, who lived at a distance, 
signified his assent to the surrender by return of post the next day, it was 
held sufficient to discharge the bail bond, of which the plaintiff had taken 
an. assignment afU'rwards, with notice of such surrender k. But it is op¬ 
tional in the sheriff, whether he will accept the surrender of the party, 
in discharge of the bail bond: and therefore, where notice of such sur¬ 
render was given to the sheriff, and to the gaoler in whose cn^^i^y the 
party then was, at the suit of another, after which the gaoler let the 
party out of custody, the court held that the gaoler was not liable upon 
his bond of indemnity to the sheriff, as for an escape in the former suit; 
for the was not le^lly in the custody of the sheriff or his gaoler, 
merely virtue of such surrender And it seems, that rendering the 
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defendant to tlie ICiIng's Bench ptison, befd^fe the i‘etuni of the writ, will 
not disciharge his bail to the sheriff*.®* 

The provisions of the statute of Hen. VI. are not applicable to se¬ 
curities taken by> or for the benefit of the plaintiff •*; ■’**And hence, an at¬ 
torney’s undertaking to dppetti* for the defendant is Ijinding, if given to 
the plaintiff in the cause> though it be exactly in the foA prescribed. 
And an undertaking, by a third person, to sign a bail bond for the de¬ 
fendant, is not considered as an undertaking, within the statute of frauds.*', 
to answer for the debt, default, or miscarriage of another By ah old 
rule of court ®, “ a prisoner taken upon a capias shall not be discharged, 
till he hath given bond to appear; uhless the plaintiff or,his attorney 
shall consent to take an appearance, without bailBut it is now the 
common practice to take an attorney’s undertaking to the plaintiff, where 
special bail is required; and the courts will enforce it by attachment 
It sometimes happens, that persons arrested upon mesne process may 
not be able to find sufficient sureties for their appearance at the return of 
the writ, and yet may be able to make a deposit of the money for which 
they arc so arrested, tc^ether with a competent sum for costs: and there¬ 
fore, by the statute 43 Geo. III. c. 46. § 2. reciting that it is expedient 
that persons arrested should, upon making such deposit, be permitted to 
go at large until the return of the writ, without finding bail to the sheriff 
for their appearance at the return thereof; it is enacted, that “ all per- 
“ sons who shall be arrested upon mesne process, within those parts of 
** the united kingdom of Great Britain and Ireland, called England and 
Ireland, shall be allowed, in lieu of giving bail to the sheriff, to deposit 
" in the hands of the sheriff, by delivering to him or to his under-sheriff, or 
other officers to be by him appointed for that purpose, the sum indorsed 
upon the writ, by virtue of the affidavit for holding to bail in thift ac- 
" tion, together -with ten pounds in addition to such sum/ tq answer the 
costs which may accrue or be incurred in such action, up to and at the 
time of the return of the writ, and also such further sum of money, if 
** any, as shall have been paid for the king’s fine upon any original writ; 
“ and sliall thercjipon be discharged from such arrest, as to the action in 
whi#' he, she, or they shall so deposit the sum indorsed on the writ.” 
And that the sheriff shall, in every such case, at or before the re- 
" turn of the said writ, pay into the court in which such ^vrit shall be 
" returnable, the sum of money so deposited with him as aforesaid j and 
" thereupon, in case the defendant or defendants diall afte^wrds duly 
" put in and perfect bail in such action, accewding to the course and prac- 
" tice of such court, the sum of money so deposited and paid into court 
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" ais 4fortsai^ shall, by order of the cottrt, upon niotiott to be made for 
that purjjose, be repaid to such defendant or defendants *. But in case 
“ the defendant or defendants shall not duly put in and perfect bail in 
“ such action, then and suSn of mhney so deposited 

" and paid into coUrt sls aforesaid shall, by order of the court, upon a 
“ like motion to be made for tMt purpose, be paid out to the plaintiff or 
“ plaintiffs in such action, who shall be thereupon authorized to enter a 
“ common appearance, or file common bail for sjich defendant or de- 
" fendants, if th® said plaintiff or plaintiffs shall so think fit; such pay- 
“ ment to the plaintiff or plaintiffs to be made subject to such deductions, 
" if any, from the sum of ten pounds deposited and paid to answer the 
costs as aforesaid, as upon the taxation of the j)laintifl:'’s costs, as well 
of the suit as of his application to the ct»urt in that behalf, may be 
“ found reasonable.” 

ConsArnetion of In the construction of the above act of parliament, (which has been 
rases decided Sometimes sfKHijih erroneously, called EUenhorough's act'*,) it has 
tliereon. Jjecu holJen, ihat where money is paid to the^j^hcriff upon an arrest, it 

shall be presumed to have been paid as a dej>o^t‘in lieu of bail, unless a 
discharge or some acknowledgment in writing be given to the defendant 
for the debt and costs This act was made in ease of defendants, and 
not for the benefit of plaintiffs: And therefore, where the defendant puts 
in bail above, who, on being excepted to, render him, instead of justifying, 
the plaintiff is not entitled to receive the money out of court; but the 
defendant, if he made the deposit, may in such case receive it back j or 
if the deposit was made by any other person than the defendant, the 
court will, upon bail above being put in and perfected, or the defendant 
surrendered, order it to be repaid to the bail, or other person by whom it 
wa8^actually deposited, and not to the defendant®. The above act does 
not controul the discretion of the court, with respect to the time for putting 
in bail: therefore, where money is paid into court in lieu of bail, which is 
not put in and perfected in due time, the court, on an affidavit of merits, 
wD grant further time to tlic defendant And where the plaintiff had 
made application for the money to be paid out of court to him, and that 


rule was discharged on shewing cause, and it appeared, on fully discussing 
the merits of the case, that the defendant U'as entitled to the money, the 
court of Common Pleas granted a rule, alwute in the first instance, for 
the money to be paid over to him s. If a defendant, being arrested by a 
wrong name, pay the amount of the sum sworn to, and 101. for costs to 
the sheriff, without prejudice, the plaintiff will not be permitted to take 
it out of court, on the defendant's omitting to perfect bail ••: And neither 
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TH& AiaBST. 

•otlie sheriff^ nor officer of the cbm*, is entitle^ to poundage, on the money 
Wng taken out of court •. ■' 

M'hen bail above is not put in and perfected in due time, the plaintiff 
is eutitled, by the express words of the statute, to haye the money paid 
him, by order of the court, upon motion made for that purjiose And, 
in the King’s Bench, where a defendant,.^^anuot be found, so as to serve 
him personally with a rule for taking out the money deposited in the 
liands of the sheriff, the court will allow the service to be good, by leaving 
a copy of the rule at the defendant’s last place of abode, and sticking it 
up in the office In the C'ommon Pleas, where the defendant, on being 
arrested, paid the debt and ien pounds in addition for costs, which sum 
was more than sufficient to cover them, and informed the plaintiff’s attor¬ 
ney, that he should reclaim only the surplus which might remain after 
payment of debt and costs, and the plaintiff’s attorney, on the sheriff’s 
omitting after request to remit the money, proceeded in the action j the 
court held, that the defendant was not liable to pay the costs so incurred 
after the arrest Tlie cases in which the plaintiff may think fit to enter 
a common appearance, otiiiie common bail for the defendant, are where he 
claims and means to proceed for more than the sum indofsed on the writ: 
but in these cases, there is no provisi<»n made by the act, with regard to 
costs, if he should not eventually recover more tlian that sum ; nor fur his 
refunding any part of it, if he should recover less. In an action for a 
malicious arrest, an allegation that the ]>laiutiff gave bail to tbc sheriff fur 
his apj)carance at the return of the writ, is not supported by evidence 
that 1)0 paid the debt and 10/. for costs into the liaiids of the sheriff; but 
he may .still maintain the action, although he camiot recover for the con- 
sequeatial damages 

If the defendant, upon being arrested, remain in custody, he is q^thcr 
confined in a private house, or carried to the county gaol. And where a 
person was arrested, by virtue of a warrant directed to a sheriff’s officer, 
but on account of illness was permitted to remain a few days in his own 
house, in the custody of the officer’s follower, who was not named in the 
warrant, but who kept the key of the house in his possession, and was 
then removed to gaol, where he continued for tlie remainder of two montlis, 
the court of Common Fleas held, that this was a legal imprisonment, so 
as to constitute an act of bankruptcy For preventing the oppression 
of inferior officers, in the execution of process for debt, it is enacted by 
the statute 32 Geo. II. c. 28 e. commonly called the Lords' Act, that '* no 
“ sheriff, under-sheriff, bailiff, serjeant at mace, or other officer or minister, 
“ shall convey or carry, or cause to be conveyed or carried, any person or 
“ persons by him or them arrested, or being in his or their custody, by 
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«^iir ®f any action, writ, uyccess, cnr attaduneiit, to any ta- 
" alehouse, or other public rictuailing or drinldag hwsc, or to 
" private house of any ^ch officer or miflister, or of any tenant or re- 
lation of his, without the free and voluntary consent of the pers^ or 
" persons so arrested dt in custody^; nor charge any such person or per- 
« sons with any sum of money,j^for any \rine, heer, ale, victuals, tobacco, 
" or any other liquor or tilings whatsoever, save what he, she, or they 
" shall call for, of his, her, or their own free accord; nor shall cause or 
" procure him, h(|f, or them, to call or pay for any such liquor or things, 
“ except what bei>shc, ffi- they shall particularly and freely ask for; nor 
“ shall demand, take, or receive, or cause to be demanded, taken, or re- 
" ceived, directly or indirectly, any other or greater sum or sums of mo- 
** ney, than is or shall be by law allowed to be taken or demanded for 
** any arrest or taking, or for detaining, or waiting till the person or per- 
" sons so arrested o? in custody shall have given an appearance or bail, as 
** the case shall require, or agreed with the person or persons at whoso 
" suit or pro{sccun(ai he, she, or they shall be taken or arrested, or until 
" ho, she, or they shall be sent to the proper g^i bclon^ng to the county, 
** riding, division, dty, town, or place, where such arrest or taking sliall 
" be; nor shall exact or take any reward, gratuity or money, for keeping 
" the person or persons so arrested or in custody, out of gaol or prison.” 

And that " no sheriff, &c. shall carry any such person to any gaol or 
“ prison, within Jour and twenty hours from the time of such arrest, un- 
“ less such person or persons so arrested shall refuse to be carried to some 
" safe and convenient dwelling house, of his, her, or their own nomina- 
" tion or appointment, within a city, borough, corporation, or market 
“ town, in case such person or persons shall be there arrested, or within 
three miles from the place where such arrest shall be made, if the same 
" shall be made out of any city, borough, corporation, or market town, so 
" as such dwelling house be not tlie house of the person arrested, and be 
“ within the county, riding, division, or liberty in which the person under 
» arrest was arrested; and then and in any such case, it shall be lawful to 
and for any such sheriff, or other officer or minister, to convey or carry 
** the person or persons so arrested, and refusing to be carried t^such safe 
and convenient dwelling house as aforesaid, to such gaol or prison as he, 
*• she, or they may be sent to, by virtiiie of the action, writ or process 
** against him, her, or them: And that no sheriff, &c. shall take or re- 
" ceive any other or greatm* sum or sums, for one or more night’s lodging, 
or for a day’s diet, or other expenses of any person or persons under ar- 
rest, on any writ, action, attachment or process, other than what shall 


be showed as reasonable in such cases, by some order or orders made by 
** jtuij^ices of tihe peace, in pursuance of the said act 

piwi^ns are cmifined to persons arrested on mesne process; the 
intent, i^.riieai bring, that such persons may have un opportunity of pro- 


enril% bril, ri* of agreeing with the plaintiffs: and it has accordingly been 
a sheriff's officer is not liable to the penalties of the sta- 



tAtc, feat eairyiiig a defimdant takgn ia exe^t^on to. pvisoa, wkMn twontr 
iartr hours a^Der thc^ar]%8t^ Neither is the e^eriflf liable to aa action of 
escape, for taking a prisoner in cxecntion to a lo<^«up house, and kecpiiug 
him j^thcre Jburteen days before the return of the writ No time is 
limited by the above act,'vrithin whic^ a defendant, arrested on mesne 
process, should be carried to the county gaol: And %vhere, to«n action for 
an escape on mesne process, the sherilF pleaded, that the debtor was 
rescued out of his custody, as he was carrying him to Newgate, to which 
the plaintiff replied, that the debtor ought to have bc^ carried to prlsori 
within a convenient time after the arrest, and tlidt he was rescued, because 
the defendant neglected, &c. the court thought the replication bad, and 
gave judgment for the defelklantBut it seems to be the duty of the 
sheriff, if possible, to carry the defendant to the county gaol, by the re¬ 
turn of the writ on which he ^vas arrested**; and that afterwards the she¬ 
riff keeps him at his peril, in case the creditor is delayed. Where tlie 
defendant, however, is arrested on the return day, he cannot be carried m 
the coimty ^ol, till the expiration of twenty four hours after the arrest 
And where the sheriff, having arrested a defendant on mesne process, 
keeps him in his custody, after the return of the ^vrit, and then carries 
him to prison, he is not liable to an action on the case, as for an escape, 
if the jury find that the plaintiff has not been delayed, or prejudiced in las 
Rtiit 

For the further protection of persons arrested, against the oppression of Duty of gaolers, 
inferior officers, and the exaction of gaolers, to whose custody they may be 
committed, it is by the same statute s enacted, that “• every slicriff, under- 
“ sheriff, bailiff of any liberty, gaoler and keeper of any prison or gaol, 
and other person and persons, by whom, or to whose custody or keep- 
“ ing, any one shall Ikj arrested, taken, committed, or charged in execu- 
“ tiou, by virtue of any writ, process, action, or attachment, shall at all 
“ times }>ermit and suffer every such person and persons, during his, her, 

“ and their respective continuance under arrest or in custody, or in exc- 
cution, for any debt, damages, costs, or contempt, at his, her, and their 
“ free will and pleasure, to send for, and have brought to him, her, or 
them, At seasonable times in the day time, any beer, ale, victuals, or 
" other necessary food, from what place he, she, or they shall think fit, or 
" can have the same ; and also to have and use such bedding, linen, or 
“ other necessary things, as he, she, or they shall have occasion for, and 
" think fit, or shall he supplied with, during his, her, or their continuance 
** under any such arrest or commitment, mthout purloining or detaining 
“ the same, or any part tliereof, or enforcing or re<luiring him, her, or 
them to pay for the having or using thereof, or putting any manner of 
“ restraint or difficulty upmi him, her, or them, in the using thereof, or re- 

* 4 Durnf. & East, 555. * 5 Durnf. & East, 40. 

4 Taunt. 608. ^ Id, S7, but see 9 Moore, 684. 2 Uiog. 

“ ! Lutw. 138. 317. S. C. " 

*’ Per Suiter, J. 6 Durnf. & Bast, 41. and ® § 4. 
see 3 Eisg. S17. 
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Ponuhment, for 
extortion, &c. 


OP THE OF !«I«R1PFS, &C. 

** aiid,.Bo such prisonef prito^tsliall pay any tliizig In 

** respect thereof, to any such sheriff, &c.^ And lliaf no gather or beeper 
*• of any gaol or prison, or other jtersOn t||iereto belonging, shall demand, 
" take, or receive, directly or indirectly, of any prisoner or prisoners for 
" debt, damages, costili or contempt, any other or greater fee or fees what- 
" soever, for his, her, or their commitmentjcnr coming into gaol, chamber 
" rent there, release or discharge, than what shall be mentioned o* allow- 
“ cd in the list or table of fees, settled, inrollcd and registered, according 
to the directions of the said act .. 

V{ , ' 

And for the more speedy punishing gaolers, bailiff^, and others em¬ 
ployed in the execution of process, for exlortum, or oth^ abuses in their 
respective offices and places, it is further cna^d, that “ upon the petition 
“ in /em’time, of any prisoner or person being, w having been unda- ar- 
" rest or in custody, complaining of any exaction or extorUon by any 
" gaoler, bailiff, or other officer or person, in or employed in the keeping 
“ or taki;>'<- core of loiy gaol or prison, or other place, where such pri- 
“ sonei t»r j;,Tson > SiUer, or having been ma<lc under arrest or in custody, by 
" any process or action, is or shall have been carried, or in respect of the 
“ arresting or apprehending any person or persons, by virtue of any pro- 
cess, action, or warrant, or of any other abuse wliat^cver, committed or 
" done in their respective offices or places, unto any of his majesty's 
‘‘ courts of record at Weslminsler, from whence tlic process issued, by 
which any person Xvho shall so petition was arrested, or under whose 
“ power or jurisdiction any such gaol, prison, or place is; or, in vacation 
time, to any judge of any such courts at IVestminstcr, from whence any 
“ such process so issued; or to the judges of assize, &c.; every such 
“ court, judges of assize, &c. arc by the said act autliorized and required 
“ to hoar and determine the same, in a summary way, and to make such 
“ order thereupon, for redressing the abuses which shall by any such petition 
“ be complained of, and for punishing such officer or person complained 
“ against, and for making reparation to the party or parties injured, as they 
“ shall think just, together with the costs of every such complaint: and all 
ord<'rs and determinations which shall be thereupon made, by any of the 
said courts, &c. shall have the same effect, force and virtue, as other or- 
" ders of the same courts, &c.; and obedience thereto may be enforced in 
like manner, by attachment or otherwise,*’.” And that every sheriff, un- 
“ dor-sheriff, bailiff of any lil)erty,lmiiitf, serjeant at mace, gaoler, apd other 
“ officer and person as aforesaid, who shall in anywise offend against the 
“ said act, shsdl, for every such offence, (over and above sucli other peiial- 
tiesj or punishments as he may be liable unto,) forfeit and pay to the 
party thereby aggrieved, the sum of Jift^y pounds, to he recoverc^^ith 
tr(^ costs of suit, by action of debt, bill, plaint, or in|prmation, in any 
raE^jesty's courts of record at Weslniinsier 

klter act, the judges of the courts of Great 
Sessions in Wafer are authorized to remove 
te, And see siat, S Geo. I. c. 15. § any officer of the said courts, (not nominated 

IS, and i'GtKji.' 1!^. «. J0S» § 1 j 6. ^lich and appointed by the eroian,) or hU deputy. 




03* ARR3EST, 

• -At lioimxion law, a sheriff has no right to take ^ees fw, the execution of Fees to sherifij 
jHBocess*: And, by^hc statute 23 Hen. VI. c. 9. he is only entitled to the 
fee of four pence, for issuing his,warrant on mesne process, to arrest the 
defendant “; although, when the plaintiff has paid the sun* of' one guinea 
to the bailiff for an arrest, he has been^allowcd it by the master or protho- 

notory, in the taxation of ooSfs And where a sheriff's officer, who had 

“1 

arrested a defendant, demanded and received from him, a larger sum 
than he was liable to pay as a caption fee, and for the expense of a bail 
bond, &c. the court of Exchequer, on motion, ordered it to be referred td 
the master, to ascertain what tlie officer was entitled to on that account, 
and ordered hin?^ to restore the surplus to the defendant, and to pay the 
costs of the application• Btit if, by abuse of the process of one of the 
courts at Westminster, a sheriff's officer extort a promissory note from a 
suitor, and then declare upon that note, in another of the courts at Wesi- 
minsicr, the latter court camiot interfere summarily to punish the officer, 
under the statute 32 Geo. II. c. 28: § 12^. And in order to recover a 
penalty on this statute, against a sheriff’s officer, for taking a larger 
fee than is allowed by law upon an arrest, the plamtiff must prove what 
sum is allowed by law, cither by a table of fees, or some regulation respect¬ 
ing it, by the officer^ of the court out of which the process issued ®. The 
justices in sessions have no authority to fix the bailiff's fees for an arrest 
And an action will not lie against the sheriff, where more than the sum 
allowed has been taken for a bail bond, by one of his officers, to whom the 
warrant was not directed, but to whose lock-up house the defendant was 
brought, after being arrested 8. 

When a defendant escapes out of legal custody, he may either be re- Retaking after 
taken by the sheriff or other officer on fresh pursuit, or by virtue of an es- ^*^®**' 

cape warrant, (if he escaped out of the custody of the marshal of the 
King’s Bench, or warden of the Fleet prison,) on the statute 1 Ann. stat. 

2. c. 6. And though in general a defendant cannot be retaken on fresh 
pursuit, after a voluntary escape **, yet it has been determined, that a 
bailiff who has arrested a prisoner on mesne process, may retake him be¬ 
fore the return of the writ, though he voluntarily permitted the prisoner 
to escape immediately after the arrest'. By the above statuteit is Escape warrant, 
enacted, that "if any person or persons committed or rendered to, or 
" clturged in custody of the marshal of the King’s Bench, or prison of the 
" Fleet, cither in execution or upon mesne process, or upon suiy coxitcmpt 
" in not performing the order or decree of a Court of Equity, by any of 


for peculation, extortion, or other miicon* 
duct, and appoint a new officer or depul}’, in 
the rof^ of the person so removed. 

« S Bam. & Aid. 662. 1 Chit Rep. 205. 
S. C. and sec 2 Bam. & Aid. 770. 1 Chit 
Rep. S29. S. C. 6 Barn. & Cres. 328. 8 
Dowl. & Ryl, 48. S. C. 

1 Chit Rep. S02. per KdroyiL, J. and 
sec 2 Blac. Hep, 1101. 3 Durnf. & East, 
417. 2 New Itep. C. P. SO. J Stark. At 


IVi. 417. 1 Ry. & Mo. 3U. 

® 4 Price, 309. 

■' 2 Bos. & PuL S8. 

« 1 Esf. Rep. 361. 2 New Rep. C. P. 69. 
13 Dumf. & East, 417. 

8 4 Rgp. Rep. 63. 

^'Carter, 212. 2 Bae. Abr. tit Esaijmi C> 
- ‘ 2 Dutnf, & East, 172. 

‘ § I. 



OF THE fiCtY 6** teEaWFS,‘&C. 

tf Ms ta^ieBty’» courts j<at Weslminsttr, sht^ escape from the custoiijrof 
&e marehel or prison of the King’s ^oich, or the prison of the 
** Fleti, or shall go at large, it shall an^nify be lawful, upon oath l&iereof 
in writiiiig, ^to be made by%ne or more credible person or perso:^, be- 
“ fore any one of the judges of that court where such action was entered, 
or judgpient and execution were obtained, or where the party was s<» 
" committed or charged as aforesaid, to and for such judge, bcfoi#whoin 
“ sucli oath shall be made as abovesaid, and such judge is thereby antho- 
rized and required, from time to time, to grant unj^ any person w'hat- 
‘‘ sofever, who shall demand the same, one or more wt^rant or wsurants 
** under his hand and seal, therein reciting the action pi' actions, cxecu- 
** tion or executions, contempt or contempts^ with which such person or 
“ persons, so escaping or going at large, stood charged, or were committed, 
** at the suit-of any person or persons, on whose behalf sucl^ warrant or 
" warrants shall be demanded, at the time of such escape or going at 
large, (M-hieh said warrant or warrants shall be in forceall places 
“ whatsimvir, within the kingdom of England, dominion of and town 

" of Bermie^ upon Tweed,) directed to all sheriffs, mayors, bailiffs, con- 
" stables, K^d-boroughs, and tithingmen, therein and thereby commanding 
“ them, and every of tlicm, in their respective counties, cities, towns, and 
“ precincts, to seize and retake such person or persons, so escaped or going at 
“ large; and such person orpcrsons,6oretaken uponsuch warrant, forthwith 
“ toconvey and commit to the common gaol of such county, where such per- 
“ son or persons, so escaped or going at large, shall lie retaken, there to 
“ remain without bail or mainprizc, or being thence upon any account 
“ whatsoever delivered or removed, until he, she, or they shall have made 
“ full payment or satisfaction to the respective plaintiff or plaintiffs, cre- 
“ ditor or creditors, in such action or actions, execution or executions 
named, or until the judgment or judgments, on which such execution 
** or executions was or were sued out against such person or persons, 
shal j be reversed or discharged by due course of law, or un0 judgment 
" io such action or actions be given for such person or persons so commit- 
“ ted as aforesaid, or until the said contempt or contempts, for which 
« such person or persons were or shall be committed, be cleared and dis- 
dialed; except such person or persons be charged with treason or 
“ felony, or any other crime, matter, or cause, for and on the behalf of 
" the queen’s majesty, her heirs and successors; and if he or she, for any 
“ such cause, he removed to any other gaol or prison, he or she shall be, 
" in the custody of such gaol, charged with all the causes with which lie 
" or rile is oy shall be charged, in the gaoFfrom whence he or she shall he 
By wliom grant- ** removed.” . Upon this statute it has been determined, that if aipirsou 
charged in excrotion in the King’s Bench, be turned over to the Fleet 
- aod efedape, either a judge of the King’s Bench, or Common Pleas may 
gwuat aul escape warrant ®. And after a escape, the defendant, 

,.W(B \ may be retaken on a Sunday, by virtue of such warrant. 

But lbF who is no officer, by virtue of the warrant, seize a person es- 

• 6 Mod. S40. b Am, 818, 



ON TNE ANR]eS7. 

capii^ apd luriiig him before the 6heciff> he canpo^ being 

Ul^^y exe^teid, it is the same thing as if there had been no imiant at 
all •. “It has also been determinid, that a person who has a day rule, mn- 
not be taken by virtue of an escape warrant*’; and if a parsed be taken 
theredh at eight in the morning, and the same day obtain a day rule, pur¬ 
suant to a petition which w^ not read in court till after yet he 
shall bojdischarged; for as to this purpose, there shall be no fraction of a 
day'. 

The plaintiff’s n^^edics, when the defendant escapes, are first, by ‘Plaintiff’sremo- 
taking out fresh process against him; secondly, by obtdining an escape escape, 

wairant for rctilking him, if the escape was from the custody of the 
marshal of the Icing's Bcnt^^ or warden of the Fleet; and thirdly, by By action, &c. 
action or attachment against the sheriff or officer, for an escape: which 
remedies may be pursued, as well where the escape was voluntary, as 
where it was only negligent But where the sheriff, having arrested the 
defendant, j|affers him to go at large^ upon giving bail for his appearance 
at the return" of the writ, he is not liable to an action of escape ; for he 
was obliged to take bail, by the statute 23 Hen. VI. c. 9 ®. And even 
where he suffers him to ^ at large without bail, he is not, it seems, liable 
to an action, provided he have him at the return of the writ But if he 
have him not then, ^ afterwards suffer him to go at large, without laivful 
authority, he is, in either case, liable to an action k. And where an action 
is brought against the sheriff, after he has taken bail, he must plead the 
statute; and cannot take advantage of it on demurrer to tlm dedaration, 
or in arrest of judgment 

An action against the sheriff for an escape may it seems be defeated, by How defeated, 
putting in bail in the original action, of the term in which the tvrit was 
returnable, though after the expiration of the time allowed for putting it 
in; and even after the action for an escape is brought To prevent this, 
the plaintiff should oppose the justification of bail, if put in: and in a late 
case wliewt bail bad been permitted to justify without opposition, the 
court of King’s Bench set aside the rule for the allowance of bail, on pay¬ 
ment of tbe costs of justification. And, in that court, bail put in after the 
term in which the wit is returnable, is not an answer to an action against 


* 6 Mod. l&i, and see 1 Str. 99, 100. 

8 Mod. 80. 

' Id. ibid, and see 2 Bac. Abr. tit. Escape, 

E. 8. 

2 Bac. Abr. tit. Escape, C. E. 3. and see 
stat. 8 & 9 W. III. c. 26. 7 Moore, 5fiS. 1 
Bing4.||^6. S. C. 

® Cro. Eliz. 684. 862. Noy, 89. S. C. 
1 Sid. 23. I Vent. 66. 3 Salk. 814,15. Gilb. 
C. P. 28. S Wins. Saund. 5 EA 61. c. (6.) 

' 2 Dumf. & East, 172. 8 Bos, & Pul. 
36, and see 2 Wms. Saund. 5 Ed. 61. a. b. 
(4.) 2 Barn. & AIA 56. 

* Noy, 89. 1 Mod. 228, 9, 8 Mod. 17R. 


S. C. Gilb. C. P. 22. 2 Durnf. & East, 
174i &C. 7 Dumf. & East, 109. 1 Bos. & 
Pul. 226. 9 Moore, 584. 2 Bing. 317, S. 
C. S Anstr. 675. and see 2 Wms. Saund. 5 
E(L 61. a. b, (4.) 

'* Cro. Ebz. 460. Moor, 428. S. C. 1 
Sid. 22. 439. 1 Vent 85. 1 Mod. S3. 57. 
S. C. 2 Wms. SaunA 5 Ed. 154, 6. 

‘ 1 Esp. Rep. 87. 2 Bos. & Put 85,246. 
1 Taunt 25. 1 Chit Hep. 675. (a). 6 Barn. 
& Cres. 844. 

* Bcsatufuet V. Stajison, E. 48 Geo. HI* 
K. B. 
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t|lw. fw an esca||<;; broagbt bofiwc! it put in ; So, in tbp CJop^r 
anon Pleas, if the sheriff omit to take a hail bond upon the arrest, and af¬ 
terwards, upon an action being commenced against him for an escape, he 
causes bail to be perfected, the court will order the allowance of bail to 
be set aside, that the action may proceed •*. But the court of Exchequer 
would not set aside an order for the allowance of bail, obtained after an ac- 
tion commenced against the sheriff for an escape, though no bail l^nd had 
been taken, nor bail above put in in due time, where the defendant had 
been rendered on the day of the expiration of tha ,r,i^e to bring in the 
body And in an action against the sheriff, for not assigning a bail bond, 
that court would not grant a motion, to enter the recognizance of bail on 
the record, as taken on the true day, (it being al^vays entered generally as 
of the term,) to enable the plaintiff to proceed with his action If a bail 
bond has bec;i taken by the sheriff, though his clerk, on inquiry at the of¬ 
fice, deny that he has taken one, the plaintiff cannot maintain an action 
against him fiir an nscape It is tliercfore usual, in declaring against the 
sheriff, UR-ort. tSiec counts; 1st, for an escape; 2dly, for not taking the 
defendant, when he had an opportniiity ; and Sdly, for not assigning the 
bail bond, on request. And, in an action for an escape upon mesne process, 
it is enough, without producing the warrant, or giving direct evidence of 
the arrest or escape, to prove the sheriff’s return of cepi corpus, and to 
shew that the party did not put in bail, and was not in the sheriff’s cus¬ 
tody at the return of the writ 

When the defendant is rescued upon mesne process, as ho is going to 
prison, the slieriff may return the rescue 8 ; but not, where the defendant 
is rescued after he is put in prison, except by the king’s enemies*’. And 
it seems that a return by the sheriff to a bill of Middlesex, stating that ho 
took and detained the defendant, until he rescued himself, and that he was 
not aftermrds found, &c. is sufficient, without naming the rescuers, or 
stating them to be people of the county *; but the return, not stating the 
arrest to have been made in the proper county, was holdcn to be bad *. 
And if the defendant escape, owing to the negligence of the ofliccr, this 
will not justify the return of a rescue*'. Upon the sheriff’s return of a 
rescue, the plaintiff has a triple remedy against the rescuers; by attach- 


“ 4 Maule & SeL 897. iiud sec % Chit. 
Hop. 9.8. 

*' 1 Taunt. J19. and sc-c t./. 28. 6 Taunt. 
167. 1 520. S. C. 

1 Price, 103. and see 5 & Cres. 

244. ' . 

<' S Rice, S6. but see 9 Price, 406. 

* 5 Tauiit. 825. 

S Ctln)^,.^97. And for the evidence 
to etatge the defendant with the 
act of W* ,!»i]ii? see 7 Dumf. & East, 113. 
1 Campb. 889. Holt JVt. Pii 217. I Stark, 
m M >1#*. « Stark, m. PrL 189. 202. 
814. 7 Twint 8. 5 Moore, 188. 8 Brod. & 
Biog. 36., S. a Hcit M. iH m 5 


Moore, 184. (A). 3 Brod. A Bing. 27. (a). 
S. C. 6 Moore, 120. 1 Car. & P. 7. (a). 8 
Bing. 16-i. 402. 

* Cro, Jac. 419. 3 Bulst. 198. 1 Rol. 

Rep. 388. 440. S. C. S l.cv. 46. 1 Str, 435. 
Gilb. C. P. 23. but see Cro. Eliz. 868. 
Moor, 852. contra. 

Cro. Jac. .419. iTlol. Rep. 441. 1 Sir. 
435. 5 Bur. 2814. 

> 1 Bam. & Aid. 190. Holt AT Fri. 639. 
n. S. C. 

k Holt AT Pri. 687. 5 Moore, 184. (A). 
3 Brod. & Bing. 27. (a). S. C. and see 8 
SlarJc. AT RT 189. 



iheht) acfioii bh the case, or indictment •. The return of a rescue is of it¬ 
self a conviction •*; and the courts will grant an aitacT^ment upon it in the 
first instance®, which shoiild be made returnable on a general return, 
thou^ the original process was at a day certain But, without the she¬ 
riff's return, the courts will not grant an attachment, upon a mere affidavit 
of the fact®. It was formerly the constant course, upon the return of a Fine, &c. 
rescue, io set a certain fine of four nobles on each offender ^: but of late 
years, the courts have fined according to their discretion, upon considering 
the circumstances of the case s. And as the sheriff’s retuita of a rescue is 
not traversable, the court of King’s Bench will proceed to punish the res¬ 
cuers, witliout going through, the ordinary course of examining them upon 
interrogatories But where a defendant in that court, was brought up 
on an attachment, for rescuing a person arrested on a warrant for obstruct¬ 
ing excise officers, it was said to be the invariable practice of the court, in 
such a case, to pot the defendant to answer interrogatories, though he did 
not deny the charge in the affidavits, unless the prosecutor waived putting 
themb 


“ Com. Dig. tit. RescuuB, D. An indict- 
mciil for preventing an arrest, on process is¬ 
suing nut of an inferior court, must state that 
flic process was directed to llic officer of tlic 
court, b East, S04. 

*’ Cas. temp. Hard. 112. 

*■ 2 Salk. 596. Say. Ilep. 121. i But. 
2129. 


•> 1 Str. 024.. 

« 2 Salh. 680. 6 Mod. 141. 1 Str. 631. 
and see 1 Ken. 138. Say. Rep. 2.53. 
f T. Jon. 198. 2 Salk. 586. 

" 1 Str. 042. 

“ 4 Bur. 2129. but sec 2 Sails. S9G. 

' 5 Durnf. & East, 362. 







CHAP. XII. 


Of AiE»PEABANCE, md Bail to the Action, 


Appcaranre. 


What. 


Volunlarj', or 
oqnipulaive. 


In actions by 
Orl^nal, in 
& B> 


Heretofore, when a writ issued out of the King’s Bench, it was 

entered upon a roll j so that though the officer had not returned the writ, 
yet the d^ndant might have appeared at the day given by the roll ; and 
that either to save hiinself from corporal pain by imprisonment, or to pre¬ 
vent the loss of issues, or to save his freehold or inheritsincc And so it 
was in tlie r^«niiuon Pleas; where they entered the ^vrit upon a roll, by 
way of recital, viz. Dominus rex viisit breve suum clausum, in hac verba, 
&c. • '. ; 

Appetirance is the first act of the d^endant in court ; and differs from 
putting in bail, which is the act of the court itself', as is evident from the 
language of the bail-piece in the King's Bench, wherein the defendant is 
stated to be delivered to bail \ &c.: and it is either voluntary or compul. 
sive. A ikdunlary appearance is of no effect, in the King’s Bench, unless 
the plaintiff’s attorney, fourteen days after such appearance, sue out 

a writ of latitat, or bill of Middlesex, where the defendant abides in that 
county ®. But this rule cannot be taken advantage of by any but the de¬ 
fendant, unless some particular fraud be jdleged In the Common Picas 
it is a rule, that no bail be put in for any party against whom no writ or 
process is sued out, Avithout leave of the court e. And no bail is required 
in that court, but a common appearance only, if the defendant apjiear upon 
a siminions, atlai^mcnt or distress, or by supersedeas quia imprm'id^, &c.^ 

In actions by original, in the King’s Bench, the ajipearance'is entered 
with the f laser of the county where the action is brought '; and upon a 
summons, attachment or distringas, it should be entered on or before the 
quarto die post of the return of the wit K So, in the Common Pleas, the 
appearance by ort^nal is entered with the proper filacer ‘: and the de¬ 
fendant in that court, must apq^r ujion a summons, attachment,', or 
tringas, within four days after the return, which are reckoned inclusive 
both of the return day and quarto die post 


» Co. Lit. 185. a. 1 Salk. 64 
^ Com. Dig^ tit. Pleaiir, B. 1. 

' 1 Salk. 8. 
j Aifc m. 

*R.T.4%.AM.wg.l.K.B. 
f I (a). 

* B. |i.‘ *1^ Jfec. I. rep 2. § 4 


>•11.111. 1664 f 12. C. P. 

> Trye, in pref' and see Append. Chap. 
XII. § 1, 8. 

k Trye, 67, 8. 

> R. M, H Joe, I. rep 1,2. R, M. 16.64 
§ 13. R. E. 24 Car, II. reg. 2. C. P. 

^ 1 H. Blac. 9 . 
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The appearance of die defendant ia triable by the record * : and ill the How triable; 
Conainon Picas it is a rule *>, that " all appearances for defendants, upon »" 

writs of capias, alias and plitries, issuing out of that court, ought to be 
entered of record, or otherwise they are not warranted by the course of 
the court; neither can the defen^t, if he have been arrested, plead c£»w- 
peruit ad diem, in discharge of the sheriff’s bond taken for his appearance.” 

Hy that rule, the appearance is required to be entered with the proper 
filacers ; but there does not seem to be any appearance roll, or entry of 
the defendant's appearance, except the statement of it on 'ftie recognizan^ ' 
roll, or on the imparlance, plea, or issue roll, and the entries in the filacer’s 
books; which entries however cannot be considered as records. 

Bail to the action are common or special. In the King's Bench by bill, Cummon, or 
c-ommon bail must be filed in all cases where special bail is not necessary, 
or has been dispensed with by the court; and they are particularly re¬ 
quired in ejectment, for the casual ejector', and td authorize judgments 
by warrant of attorney, default, or non sum informatus These bail are 
merely nominal In the Common Pleas, there is no common bail; but 
in that court, and also in the King’s Bench by original, a common appear- 
ance is entered for the defendant, in cases where special bail is not ne¬ 
cessary. 

Before the making of the statute 12 Geo. I. c. 29. the defendant being Histoty of. 
always arrested upon process against his person, it was discretionary in 
the courts to discharge him upon common bail, or a common appearance, 
or hold him to special bail Anciently, if the cause of action were for a > 
sum under twenty pounds, or for uncertain damages8, .the courts let the 
defendant out of custody upon common bail; but if it were for a .sum cer¬ 
tain above twenty pounds, they made him find special bail Afterwards, 
the sum was reduced to tea pounds ‘: And now, by the statute 7 & 8 
Geo. IV. c. 71 “ no persoh shall be held to special bail, upon any pro- 

ccss issuing out of any court, where the cause of action shall not have 
“ originally amounted to the sum of twenty pounds or upwiirds, over and 
above and exclusive of any costs, charges and expenses, that may have 
“ been incurred, recovered, or become chargeable, in or about the suing 
“ for or recovering the same, or any part thereof.” So that special or 
common bail is no longer discretionary in the c<mrt, but is governed by 
the arrest; it being a general rule, that whenever the defendant may be 


By stat. 7 & 8 
Geo. IV. c. 71., 


Govcrnctl by 
arrest. 


• Cro. Eliz. 466, 7. 

k R. M. U Jac. I. rrg. 2. C. P. 

® R. T. I4< Car. 11. reg, 1. R. M. 3S Car, 
H. K. B. 

R. H. I W. & M.' R. T. 4 W. & M. 
rcg. II. K. B. t? 

* For the origin of ctmnwn bail, see Gilb. 
K. B. 309; for the difference between com¬ 
mon and spetnal bail, see Gilb. C. P. 84, S. 
Cromp. lutrod. 8 Ed. lx.; and for the man¬ 
ner in Which the courts formerly exercised 
their discretion of allowing common, or re¬ 


quiring special bail, see Gilb. C. P. 35, 6. 
Cromp. totrod. 3 Ed. Ixxxi. 

f R.M. 1664.. § 9. K. B. GiHr. K. B. 309. 
2 Keb. 101. 

8 Gab. C. P. SO, 7. 

•> Id. 35. R. T. 24 Eliz, § 1. R. M. 1654. 
§ 12. C. P. 

' Gilb. C. P. SC. and see the statutes 12 
Geo. I. c. 29. 19 Geo. III. e. 70. § 1, 2* 

§ 1. and see stftt. 51 Geo. HI- c* 1®4. 
§ 1. continued by 57 Geo. Ill* c. 101. 
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; heldRitto spedal-lNul ; 

t^Q^^ defendaot canaatbe«r>«iste4> ^ ' 

Cominonbdlor Cofflmon bail may be filed> or a common appearance entered by the de- 
fendant or his attorney, or by the plaintiff according to the statute*; and 
filei or entered, may be filed or entered by the de&ndant originally, or in consequence of 
by ndant. ^ court ^ or judo’s order, for discharging him out of custody, on 

ilh’ng or'entering it. In the King’s Bench, where the defendant has been 
served with the copy of a bill of Middlesex, or other process thereem, he 
s^uld file comr^bn hail at the return of it, or tvithin nght days after such 
return ®, which arc reckoned exclusively ; and Sunday is not accounted as 
one tff them, if it happen to be the last These hail are entered on a 
piece of pai*i6hment, called a bail-piece ®, which is filed with tlie clerk of 




".I 


In action against 
husband and 
wife. 


the common ; who is required to mark the hail-pieces mmericaily, 
as they arbirecej^ed The defendant, having been served with a copy of 
a capias, <itt other process by 'mginal, in the King’s Bench, should enter 
a common ffiffcdrauce with the jilacer of the county where the action is 
laid, within eight days after the appearance day, or quarto die post of the 
fetu)^;bf the process In the Common Fleas, the eight days are reckoned 
return day, and not from the quarto die ;;Oi^'of the return of tlie 
wrii'?',; aii^ the appearance is entered with the filacer of the county to 
Wfaic;^ writ is directed, upon a preecipc or note appearance being 
made out and delivered to him, on unstamped paper, which he enters in a. 
book kejpt fi>r''that purpose ^ Tn an action against husband and wife,, 
wh^ntlmJhUshand alone has heed arrested, sp^ial bail may justify for 
him only> on liitc filing commo^ bail for his wife Ij; but when the husband 
alone has l)ccn served with process, he ought regularly to file common, 
bail, or enter an appearance, fw himself and his wife*. Yet,, where he 
entered an appearance for himself only, the court of Common Pleas held 
it to be so far regular, as that the plaintiff could m)t sign judgment, with¬ 
out demanding a plea”*. And where,^in a s|milar case, an appearance 
was entered ftgj, the husband only, by his attorney, who expressly dis¬ 
claimed any intmffcrcpce for the wife, and the latter not appearing, an ap¬ 
pearance was entered for her by the plaintiff acedrding to the statute, upon 
which the plaintiff declared against ifhe husband and wife jointly, and the 


• 18 Geo. I. c. 29. ^, 

*’ 1 Chit B(^ 882. 

* Stal. 6 Geo. II. c. 27. 5 1. This is, the 

^ . 'V 

same time as was allowed to file conimon 
bail upon an hrrest, befoK the statute 12 
Geo.' I,. ;C. 88. And if bie defendant 
not fiie It mthin that thai^ he was li^te to 
the peoMj^ of to be paid tdlfhe 

pkintift Stat M. c. 21. § 

HP W. III. c. 8b. J SS, 5 Mod. S92;# €& 
■Ztak fl. The ruie for payment of thU pe. 
nSl^ ^ jlbw^uhit in the first instance the 
w<n^ aeff ^ ftstute' h«uig, ^ tti«t. tho. i^otirt 
shsH i6iUHt0lkitd^ jnnird w]iemq«o>^ 

the'piip^^’ in^ ta)E| 2' Str. 


737. Gilb. K. B. 869. 

•* 1 Bur. ft6. 

* Append. Chap. XII. ^ 8. 

ML E. 30 Geo. III. S Dumf. & 
East, 660. 

« Imp. K. B. 10 Ed. 587. ,« C^rt. Hrpi 
85. 8 Bam. ^ jCi^ 110. 4'Dowl* & Ryl. 
718.8. c. 

C. 161, 8. Br. Reg. 32. 

Barnes, .245,6. 

‘ Imp. C. P. 7 B4.161. 

► I Chit. Rep,, 75, 
t Barnes, 412. 

”* 1BlSP, #85, Jtnd see 1 j9a&, 114. 



0 ^ 

{oTBm plealed ht Mniself mlf j tl^e eacurt df Batcho^ocv that ah 
mterlo(»torf jad^gnt si^neif against bot^, iat want a joint plc^, was 
xogaiar*. 

When an attorney of either court has accepted a 'ivarrantj, or subscribe^ By defe«dant*i 
a process, declaration, or warrant to appear, the rule ifi the King's Bendx 
is, that he shall be compelled to cause''%n appearance, or liable to a^ 
attachment, or put out of the roll, as the case requires; and the party4s 
n<A to be receiTed to countermand such appearance, after hfe retainer •*.” . 

And in the Common Pleas it is a rule, that *' every attoiUcy accepting tc. 
subscribing any warrant to appear for any defendant, to any writ issipng 
out of that court, shall within four days after the appearance day to the 
return of every aituh writ in London or Middlesex, and within cigAi days 
after the appearance day in any other county, enter the apgearance of such 
defendant with the proper officer; and if he do not, he diall be liable to 
an attachment, and not discharged therefrom till he hath paifj ^ull costs 
to the plaintiff; and the defendant, when he appears, shall bd’ compelled 
to plead as of the time when he should have pleaded, if his appearance 
had been duly entered The usual mode of proceeding against M' at¬ 
torney, for not filing ^mmon bail, or entering an appearance, pi^suaut tp 
his undertaking, is by attachment ^; and if an attorney undertake to Ap¬ 
pear, the courts will obh’ge him to do it in a proper manner: therefbi^, if 
he undertake to appear for an infani, he must appear by guardian \ And 
though he rftay have been imposed ujmn by the sheriff’s officer, ^ they 
will oblige him to fulfil his undertaking But a general undertaking by 
an attorney to <^pear to process, does not oblige him'to put ih special 
hail to bailable process®. And where the attorney for the defendants, on 
their being sued by the plaintiff, undertook, by letter, to procure their 
signature to a cognovit for payment of the debt and costs, which he failed 
to do, but the plaintiff afterwards said that he would proceed with the 
action ; the court of Common |*leas*held, that this was virtually a waiver 
of the attorney’s undertaking, ^and that he could not be called on by the 
court to perform it •*. * ■' 

Before the statute 12 Geo. I. c. 29., common bail could only have been By pluiniifC aev 
filed, or a common appearance entered, by the defendant, or his attorney, ^*89 

But now, by that statute *, as altered by the 5 Ggo. II. c. 2J. “ if the 
" defendant, having been served with process, shall not appear at the re- ' 

turn thereof, or within eight days after ^h return, the plaintiff, upon 
“ q0davit of ihe sendee of such process ^ inade before a judge, or co!m- 
" iffiissieffier of the court for taking affidavits, or before the proper officer 

* Russell V. Riicbanan & wife^Man.Ex. * 1 Stu. 1H.i45. ... 

Addend. 625, &c. 6 Price, C. ^ td, 698. aSd sec 1 Bep. 129. (a). 

'' R. M. 1654. $ 10. It M. 1654. 4 Rjd. 719. 

§ 182 C. P. and see Lofil, 192, S. by iriiich • 2 Rep, 415. 
it appears that the undertaking must be •‘8Moor^208. 
signed: but see 2 CJhit. Ri^ 96, ' »11. 

* R. H. 6 Geo. L reg.tt C. P. . * Append. Chap. Xll. § 4. 

* 6 Mod. *2.66. ♦ Bold. W. 
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** jD^ 4i[)i]^t4ac«j *<» file ^ 

" biiUvf(H’ the defeftdariVJ^'aftjd proceed thfereow, as if shoh defendiml!' haJ 
jff isntered his Hppearaneci or fijfcd common bail;” The aihdtiirit required^**^ 
, hy these statutes caimot be dis|ienscd with*}'nOr can'it'be taken, iathe 
JEing's Bench, before a cdmmilitoner who is concerned d^tittomey for the 
plaintifT: bti| in the Commong^Pleas it is otherwise **. And common bail 
cannot be bled, or a common appearance entered, by the plainfaff, till the 
.jitinth day after the retorn of the writ; the defendant having all ^tie'eighth 
to 61f or enter it ®. Common bail however should be filed, or a common lip- 
’* pearanM! ei^red, by the plaintiff for the defendant, of the term in which 

the writ l^iiretuniahlc**: but it may Imj filed or entered iii of that term, in 
the terra after the return of the writ or before the qnarto Me posl 
Of the first 'lifitlirn of the following term ; it being holden that till then, 
common mitj be filed, or an appearance entered, as of the preceding 
term *1 I ri^ictlee, it i<3 usual fiir the plaintiff to file common bail, or enter a 
tmnmon ajqicarance, for the defendant, according to the statute, at any time 
before judgment isligned ; though, if filed or cntcr^ in a subsequent tmm, 
it must b^ filed or entered as of the term in which the writ was returnable. 
.^Btd tho^h judgment has been irreguhirly signed, without filing common 
t .' boil fori-ttie defendant according to the statute, till after the term sne- 

ceediqg t|iat in which the writ was returnable, and after the jndgtiiMt 
itself has been entered up, j^et the defendant, having giV^ a cognovitj^ is 
' '• est(q>ijed frc^i^^jccting to the irregularity, if the plaintifT has 'filed 

Wlien defendant mon bail nuni^ito tunc, before the time of making the objection Bi ' Ifttffe 

defendant be sued by a tvrong nan>e, and do not appear, the plaiii^fiP^hafei' 
>, , . .. . not rectify the mistake, by appearing for him in his right name, according 

' - '' to the statute **: nor can he appear for him in the name by which he is 

sued, and afterwards declare against him in his right name *. Bnt, in 
‘ ; , the Common Pleas, if the wit and declaration be against the defendant 

,. i . ■ in Ms light name, an appearance entered for him by the plaintiff accord- 
Inacfloiiagainst Mg to the ktatute> in a wrong name, may be amended*'. Where the 
***^*'****' ploiHtilC having sued out a writjigainst Jour defendants, for separate 
Causes of nctionj, and filed separate declarations against three of them edn- 
ditianally, and given three separate rules to plead, afterwards entered a 
comnioil appearance, according to the statute, for all the three defendants, 
and signed three separate idteflocutory judgments for ivaUt of 'a plea, the 
dftort of King's Bench held this to be irregular: For, by d^4*^ng sepa- 

* 2 Moore, 462* 6 Taunt. 4i0. S. C.; 

*■ R. ]^. 18 Get). II, r£®. 1, C. P. ’ 

Itnp. k. ‘B4. J67. Pr. 

.. .Imp. C. P. 7 |«Li03. 

jfeBia Hard)*. J38... JSfoftne* v. 

Imp, K. B. 10 Ed. 6. 6 East, 

SI 4C <12 C!^ Rep. 87. 8 Barn. CpM. 865. 

6 Ryl. ^2. & C. 

* 2 A SR 7 & 

■r'i J' 


1 5 ** 

B 7 Duiiyyi^iit, 206. 

B 3 Duri^%mst, 611. 2 New Rep, Q, 
P. 1.82. 11 East, 825. accor4» .1 Bos. & Pul. 
105. ,, , j 

* 10 &st^ 828. .^1.1,East, 225, and m 8 
Maude 8c Sel. 450, 

‘‘SWikJj.ft ' 



r9«el;. jbhe.Miree defendaw^,. ,th&fIjaiiHi^r ha4 iQTftde, thmee. separate 

cauaesytfipdihad thereby elected to,proceed separately j and by the practice of 
the court* he ought to have entered a separeUc appearance for each of them *. 
''*\,For preventing inconveniences which happened to plaintiffs* by the de--, 
fendant's omitting to file common bail, according to the aneient usage and 
coarse of the court, there is an old rule idF the King’s Bench, that al^„ 
** clerks, &c. do within ten days after the epd of every term, ^^ver to tdie 
^^Qondary, a note of ail such appearances as have been made unto them , 
** the term before, and by whom they were made, so that the person ap*, 
" pointed to enter the bails may see whether they are filed for every sjjch 
" appearance or not*’.” And for the better distingnisbing bj^wfaom com¬ 
mon bail shall hiilic been filed, it is ordered, that “ in all 'cases where 
" common bail sluill be,filed by the plaintiff for the defendant* 'by virtue 
** of the act, these words shall be written on the bail-piecd^ i»z. ,‘^lcd ac- 
" cording to the statute,’ or words to the like effect ®.” Ani^„Where the 
plaintiff files common bail for the defendant, on any day tMween the 
second and sixth of November, and he is in other respects entitled to sign, 
judgment, it is signe^as on the day preceding the essoin day of Miehoel- 
mas term **. 

Zt should also be remembered, that by the statute 45 Geo. I1X,.C« 13d. 
§ IX. a common appearance may be entered by the plaintiff, iili. actions 
against members, of the house of commons, if the defemlants ,do not 
appear at the .return of the summons, or within eight days after such re¬ 
turn And, by the annual mutiny and marine acts ^ a |^^^on appear- 
may he entered by die plaintiff, in actions against iwi^nteer soldiers* 
'miitnes. Also, by the statutes'43 Geo. III. c. 46. § 2. & 7 & 8 Geo. 
iv. p. 71. § 2 . the plaintiff is authorized to enter a c 9 mmou appearance, 
pr file common bail, for the defendant, after money has been deposited in 
the sheriff’s handse, or paid into court*', hu those statutes, in case the 
defendaut shall not duly put in and perfect bail iu the action. And, by 
■ the statutes 51 Geo. III. c. 124. § 2. & 7 & « Geo. IV., c. 71- § 5. 
if the defendant, on being personally served with the summons or attach¬ 
ment fay origtMfl/, do not appear at the return of such writ, or of the 
distringas, as the case may be, or within eight days after the return 
thereof the plaintiff, upon affidavit being made and filed in the proper 
court, of the personal service of such summons or attachment, or of the 
due executiem of such distringas, &c. may enter a common .appearance for 
the defetid^l^. and proceed thereon, as if he had himself entered his 
pcBrance**. ' 
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DeTemiant hav¬ 
ing deposited 
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riff may, instead 
«f perfecting 
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low deposit to 
be paid into 
court. 


Or, if ho remain 
in custody, or 
give bail to tlie 
{ .sbeiifli may pay 
the deijt into 
court, with 
twenty pounds, 
to tosw'er costs, 
M>d file common 
’'lliii]. ' 


■ 

dimity;' 

bail to theji|tfnlf fbr hid dppoaratiicd at at iUk 

or upon depositing with'We sheriff the sum foir which' Se Waid arredted^ 
tt^ther with lOA ift addition for costs, he should regularly appear^ if not 
surrendered to and in custody of the sheriff®, £nd put in arid perfect iipedal 
hail to the action, or bail ahot)^: so called, in contradistinction to ^eriff's 
bail, or bail hehrv. Or, instet^ of putting in and perfecting special bail, 
the defendant may, under the statute 7 & 8 Geo. IV. c. 71. deposit 
and pay into court the sum ^idorsed upon the writ, tc^ether with ah addi- 
tioiutl sum, as a security for costs, to abide the event of tlie suit. By the 
above statute reciting that by an act passed in the 43d year of the reign 
of his lat^i^majesty®, persons arrested upon mesne pisoce^'werc enabled, in 
lieu of g^vin^ bail to the sheriff, to deposit in his hands the sum indorsed 
upon tlie together with ien pounds in addition, to answfer the costs 
which mighl^*accrue up to the time of the return of the writ, and also such 
further sutb, iif aiiy. as should have been paid for the king’s fine upoh any 
.original writ, and should thereupon be discharged from such arrest; and 
that it was expedient to extend the provisions of thC said act, and to enable 
pcrson&^who have been arrested, to deposit or pay iiito the court in which 
the writ shall be retumahlc, the sum indorsed upon the writ, together with 
an additional sum as a security for costs, to abide the eVCnt of the suit, 
instead of putting in and perfecting bail in the said action i it was enacted, 
that “ in all cases in which any defendant shall have been discharged from 
" arrest, upon making such deposit as was required by the said recited act, 
" and the suhi so deposited shall have liecn paid into court, it shall life law- 
“ ful for such defendant, instead of ptitting in and perfecting special bail 
“ in the action, according* to the course and practice of the court, to' allow 
" the sum so deposited with the sheriff, and by him paid into' court as 
“ aforesaid, together with the additional sum of pounds, to be paid into 
" court by such defendant, as a further security for the costs of the action, 
« to remaipij^n the court, to abide the event of the suit: And in all cases 
whert any defendant shall have been arrested and given liail to the she- 
" riff, or shall have been arrested and remain in custody, it shall be lawful 
** fbr such last mentioned defehdant, instead of putting in and perfecting 
** special bail, to dejiosit and pay into the said court, the sum indorsed on 
" the writ, together with the amount of the king’s fine, if any, upon the 
" original writ, and the further sum joi itvenly pounds as a security for 
*<^the costs of the action, there to'remain, to abide'the event of ihb suit; 
'' arid thereap^ said defendant may, and hp,»i8' thereby required, 1:0 
enter a poriuil^'iil^pearance, or file common bail in the action, within 
« sui^i timc atsile would have beW required to have put in and perfected 
action, Bccordiri^ to the corirbe bf the said court ) or 
tf*ihe plaiiiti^t'itt the action is thereby empowered to 
hheh Mmmon ^pearance, or file conute bail» ferithe said defend^ 
i* as if tie defeaiimt had put in ^ 

I ^dS. 7 & 


‘ 49rOah m. c. 46. ^ 




Of, ^ 

« Aa4 in case jndip^t in tbef||!4 f^ien shall be Plaintiff, obtain* 

«. g^Ten fiir the plainti^ he shall he entitled, order of the courti upon en^ti^Ti 
*< mntieti made for that purjppse, to receive th% <SEtid ntoaef so remaining c«ve mon^ out 
in, or so deposited or paid into the, court as aforesaid, or so much thereof ° 

" as will be sufficient to su^sfy thc sura recovered hy the judgment, and 
" the costs of the application: and if judgment be given in the said action Or if judptent 
" for the defendant, or the plaintiff discontinue his suit, or be otherwise’ &c! h^"' 

" barred, or in case the sum deposited an^^paid into court be more than ^ 

" sufficient to satisfy the plaintiff, the said money so deposited or paid into 
“ court, or so much thereof as shall remain, shall, hy order of the court, 

" upon motion to be made for that purpose, be repaid to such defendant. 


" Provided alwg^, that it shall and may be lawful for the sa®8 defendant, 
" who hath made his election to make such deposit and payment .as afore* 
" said, at any time in the progress of the cause, before issue joij^d in law 
" or fact, or final or interlocutory judgment signed, to recCiv^ the same 
" out of court, by order of the said court, upon putting in and perfecting 
" special biiil in the cause, and payment of such costs to the plaintiff as 
" the said court shall direct. Provided also, that it shall and may he law- 
" ful for any defendant who shall have put in and perfected special hail in 
any cause, upon motion to the court in which the action is brought, if 
" the court shall so think fit, to deposit and pay into court, the sum which 
" would have been deposited and paid, in case the defendant had originally 
(elected so to do, together with such further sum, to answer the costs, as 
" the court may direct, to abide the event of the said suit, and to 1^ dis- 
" posed of in manner aforesaid; and thereupon it shall be lawful for the 
said court to direct a common appearance to be entered, or common bail 
" to. be filed for the defendant, and an exmerelur to be entered upon the 
" bail piece in the said cause." It is remarkable, that in a case long prior 
to the above statute, the court of Common Picas permitted a defendant, 
instead of giving bail, to pay into court a sum sufficient to cover the debt 


Defendant may 
receive money 
out of court, 
npon perfecting 
apecial bail. 


Or, after perfect¬ 
ing special bail, 
may make de- 
{wait and j>ay- 
ment, and file 
common bait 


and costs, in order to abide the event of the cause , 

Special boil arc iwo or more real and responsible persons:^ who ui^crtake Number of per- 
generally, or in a sum certain, that if the defendant b6 convicted^he slitiU alIow^'t”te^'^ 
satisfy the plaintiff, or render himself to the custody of the of the 

King’s Bench, or warden of the Fleet prison. One bail ih not deemed snf- 
ficient, even for the purpose of rending the defendant’'; but there must 
be two bail at least, and in general there arc two only: though, in the 
King'^ ^pch and Exchequer where the debt is large, the court wpl 
allovy three or four persons to become bail, in different , Siqjtns, amounting 
olt^ether to the reqpipite sum. In the Common Ple^, bem^er, it is said 
that notice given to justify three bail is irregular *: An^ in, Exche¬ 
quer, if more than |wo.p<u8ons are meant to be bail to a. large amount. 
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liot^ illld^^ todi(>^, on indKob’aierelji'to'feii oi^di^^ In 

, ’««Bsof felony, it is 8aw4o be aft i<itari4Ui^’ral^ ‘tb reqffirt j^f<b4il, in 

toderto dischar^'a prisftfter on ft Aaftenis corfrti^ ^ ^ ■ 1 

By wliWB pat in. ' Special bail may be pftt in by the defenda^, ot by his attorney, in ptor- 
fttiarice of his nnderialring '; <#'by the sheriff*, or hisf bail *,' for their own 
ihSeinnity: And the sheriff, or his bail, may pot in or justify bail above, 

<*« ' 'j_H 

by their own attorney *: In practice however it is usual for the attoiUey, 
employed by the sheriff or his haU to put in and justify bail above, to 
describe himself as the d^e»dant’s attorney in the notice, though he be not 
actually employed by the defendant It is no objection to hail, that they 
were put in' by an uncertificated attorney R: Nor dhtss it seem to lie a 
ground for ith'^ttachment against the sheriff, that hail had been put in by 
a new atfomey*, without an order for the former attorney being changed 
* But where ,trwo notices are given by different attornies, one on behalf of 
the defeu(lvftt> and the other for tlie sheriff, of two different sets of bail, 
and the hail put in for the sheriff have already justified, the defendant is 
entitled to have hJs bail justified, and allowed If a defendant he arrested 
by process of the King’s Bench, and removed by habeas eorpHs to the 
Common Pleas, he may put in and justify hail in either court K 
G^n] <imG(U '' The general qualification of bail abdve is, that they should be heatse-^ 
cation o buL keepers, or freeholders^ ; and, except where there are more than ffwi btal, 
that tliey are respectively worth double the amount of the sum sworn to, 
or one thousand pounds beyond that sum, if it exceed one thousand pounds’”, 
after payment of all their debts. A person resident in England has been 
admitted to be bail, in respect of mortgage money secured on an estate in 
Ireland " ; and, in the Common Pleas, it seems that the court ’ivill permit 
the bail to justify as tenant by the curtesy of lands in the Isle of JW«», 
without an affidavit or other'evidence that the law of tenancy by the cur¬ 
tesy prevails there But a copyhold estate of the bail, in right of his wife, 
is not suflicient to qualify him to become bail p. And though it has been 

• iS Price, 448^^ And see farther, as to 1 Ken. 870. 7 Dowl. & Ityl. 269, 

Isul to the actioi,, end tlic mode of ^ Per Itaytey, 3. after consulting the Mas- 

putting in, cxceptin|^{to, and justifying the ter, 7 Dowl. d; llyl. SOI. 

(lanie, Petersd. Part I. Chap. 'VII. VIII. IX. * S Chit. Rep. 9B. ante, 77. 
ft Doffl. & Eyl. 164. ’ -i 1 1d. 76. but sec id. 87, 98. 

*' Piiske’g Cas, Al. Pri, S Ed. 226. 1 1 1 Chit. Rep. 81. and lee 7 & RyL 

@biu Rep. 81. 829. 6 Price, 568. but see 8 269. 

Moore, 398. I Bing. 867, S. C. , ' a i Bos. & PuL 811. , ' 

* 2 Str. 876. rr Tmint. 47. 2 Marsh. 865. i 8 Taunt. 148, 

S. C.',;! Chit, I^. BU S Bam. & Aid. 604. “ Ppst, S^l*. (, 

1 OiJn' see 1 Stark. ' ^ Per Cur, M. 42 Geo. III. K. B.but see 

Ai PrL )90iihs liability of the bailin 1 Seb'XV- B £d; 161. 'where it is said, that 
, * 

fee dri’vadant’s atbirney, for the property in/Scotland is not sufficient, because 

exptoses of the. suit. it is not Beble to the process of our courts. 

Ta«at. 48. Marsh. 866,«. & C. “ 8 Taunt. 148. 

,1 8 Bsnvfe Aid. «04. 1 PS Chiu Rep. 97. 

Chiu Re^. 889. ^ 6 Prie^ 688. aitd see 







ciept ,toiBRtitl|B;,,^ to juf^ifjr •, yet tUi^ fn^t ^oea ,i?ot, s«fm }».^;, settled'’. 

. sA^ipwr ofj realm®, or member of the jfojiUse qf conimopa'^ iamot Persons not aU 
allowed to be bail, as not being liable to the ordinary, Wocess of tljc court. ^ 

Aiid a aervan^^ in th^ King^ ho^aehold, liable to be caUed upon to attend bersof theho^c 
the porsou of his majesty, cannot justify as bail; for his person canno| be commons, 
taken in execution ®. It is also a rule in both courts, that “ no uUxftkey Attornies^.ind 
shall be bail, in any action or suit depending therein This rule, which ^ 
waq,calculated fay the benefit of attornics, ,i(iand intended to protect them 
against the importunity of their clients, has '|jcen extended to their clerks s. 

And, in the King’s Bench, a conveyancer, engaged in partnership with an 
attorney of this court, and sharing tlie general profits of the business of the 
office, though he did not himself practise as an attorney,^^i|8'not allowed 
to. justify as bail But the sworn clerks, of the six clerks in Chan¬ 

cery^ do not come within the operation of the rule, which prohibits altor- 
uies from being bail ^ And an attorney, or bis clerk, nmy be put in as 
bail, though he cannot justify; and if not excepted to, he is liable to be 
sued on his recognizanceSo, he has been allowed to become bail, in 
order to surrender the defendant immediately, without justification It 'SIierilT’s officer*, 
is also a rule, founded on principles of prudent jealousy, that “ no sherifiT's 
officer, bailiff, or other person concerned in the execution of process, shall, 
in either court, be permitted to be bail, in any action or suit depending 
therein"whicli latter rule has been ap|died to the keeper of the Poultry 
compter a turnkey of the King’s Bench prison p, and morshahea court 
officers Bankrupts, who have not obtained their certificates, are not al- 
lowed to be bail, fur want of property ®; or such as have been twice bauk> 
rupts, and not pdAJiftecn shillings in the pound under the second com¬ 
mission »: And for the same reason, insolvent debtors, discharged under Insolvent debt- 
any of the general insolvent acts S are disqtialified from being bail; as their 
future effects are liable under these acts. Though if a person who, by the Consequence o£ 


* 2 Chit. Rep. Off. per litiffley, J. 

«> Id. ihut. 
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Bos.' & PuL S56. 2 Bos. & PuL 49. 564. 
1 Taunt. 168.164, C> F. S Price, S6S. in 
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in bad 
Mil, if not ex¬ 
cepted to. 



Bait above, when 
in general put 
in. 


Time for putting 
in, in K. B. 


In C. P. 


^feoe^' «nd i^ot to^ tHe pbtiiatlff> ia Bfendh/tiattijibb'lil^e 

• 11 ' Bssigi^eiit flf the tml^ond, and prodeed upon aa'if flbbail haiditoidtt 
put in K Bat, in t!ie'<)oiiunoB Pleas, if ati attorney be put in as bail, even 
though anotbw person be afterwards added in hIS Stead**, the plaintiff'may 
triadlithe bail as a iMi}lity,and take an assignment of the bail bond,’ w pro¬ 
ceed agfdnst the sheriff**: If the plaintiff, however, exo^t to the added 
boil, who thereupon justifies without opposition, the court will not Set *»ide 
the rule of allowance^. And>if added bail be exceptedkto, on the ground 
that the original bail were ai^igaies' clerks, the court will give time to put 
in and justify fresh bail *. 

Bail above are in general put in, at or within a certain number of days 
after the returrt'pf the ivrit; hut they may be put in before, for the pur¬ 
pose of surrendeilng the defendant ^: and, after the return of the writ, 
they may be put in at any time pending the action, and even after ver¬ 
dict* or fiaul |Ud|puent, and before the defendant istiiarged in execution **. 
Where a verdict has been found for the plaintiff, in a larger sum than in the 
judge’s order to hold to bail, the defendant, in order to obtain his discharge 
out of custody, must justify bail in such larger sum ; unless a mlc has 
been made absolute for a new trial, in which case it is sufficient fbr the 
bail to justify in the smaller sum *. And, after final jndgmmit has been 
signed, the defendant’s bail may pnt in fresh bail, for the purpose of ren¬ 
dering him **. 

In the King’s Bench, if the defendant be arrested in London or Middle¬ 
sex, special bail should be put in within four days exclusive, or, if bl any 
other county, within%/x days after the return of the process*, or qnarto 
die post by original “; And if either the fourth or sixth day foil oJl a Sun¬ 
day, the defendant has all the Monday following to put in bailBut, 
excepting Sunday, Imil above may be put in on a dies non jundicus, ns on 
the second of Felmmry, which is considered as a day for such business as 
is transacted at a judge’s chamber-s**. In tlte Common Pleas, on process 
returnable tkafrsl return of the term, special bail should be put in with¬ 
in four days, in London or Middlesex, or, in any other city or county. 


* Thonkm V. Roubell, E. 88 Geo. I'll. 

K. B. cited in Doug. 46(). 8 East, 181. I 
Chiu Kep. 713. and sec id. 714. (a). 
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** 6 Curnf. & East, lip. 



' 'Ml 

ofidk« piioeess ^ of the da^' Jt 

pnx»sa returnahle the seamd, or asf other $!0he<^tB^h|!etMm'Qf 4)^ 
special bail should be put in withii^i,^r d^s, ia Im 49 nM Middletex hj^ 
or, in any olier city or county, within dght days eafc/nw^- after the retfurn 
trf the process, or day on which it is actually made returnable ®. in Further time, 

either court, if any further time be required for putting in bail, it may be 
obtained by taking out a summons for that purpose; mid the judge will 
make an order, upon the terms of putting the plaintlif in the same state 
as he would have been in, if bail hOd be^ 4 ^ut in in due time. In the In Exchequer. 
Exchequer, it seems, the defendant is allowed only three days after the re¬ 
turn day of the writ, to put in bail , 

Before the statute 4 & 5 W. & M. c. 4. special bail .should only have Before wbem 
been put in before a judge in town. But this practice, being found pro- 
ductive of great expense and inconvenience, it was enUcted by the 
above statute^, that “the chief justice, and other the justices of the 
“ court of King’s Bench for the time being, or any two of them, whereof 
the chief justice for the time being to be one, and the chief justice of 
the court of Common Pleas, and other the justices there for the time 
“ being, or any two of them, whereof the cliief justice of the same court 
“ to be oiMV and also the chief baron and barons of the degree of the quoif, 

“ of the court of Elxchequcr for the time being, or any twu of them, 

“ whereof the chief baron for the time being to be one, shall or may, by 
** one or more commission ^ or commissions, under the several seals of the 
“ said respective courts, from time to time, as need shall require; em- 
“ power such and so many persons, other than common attornies and so- 
“ lici^ors, as they shall think fit and necessary, in all and every the 
“ geverol shires and counties within the kingdom of England, dominion 
** of Wales, and town of Berwick upon Tweed, to take and receive all and 
“ every such recognizance or recognizances of bail or bails, as any person 
or persons shall be willing or desirous to acknowledge or moke before 
“ any of the persons so empowered, in any action or suit depending in 
the said respective courts, in such manner and form, and by such rc- 
*' cognizance or bail-piece, as the justices or barons of the said respective 
“ courts have used to take the same: which said recognizance or recog- 
nizances of bail or bail-piece, so taken as aforesaid, ^aU be transmitted 
“ to some or one of the justices or barons of the said respective courts; 
who, upon afiidavit made of the due taking of the recognizance of such 
^1 or bail-piece, by some credible person present at the taking thereof, 
shall’ receive the same, upon payment of the usual fees; which reoqg- 
nizance bf bail or b^-piece, so taken and transmitted, be of the 
** likw effect, as if l3ie same were tdk^ de bene esse, beftih any eff the 

I , . ‘ 

• 2 H. Blac. 276. « I Price, 104. (a). 

* WiUe t. GMler, T. 26 Geo, IlL Imp, ' § I* 

C. P. 4 Ed. 196, 7. ' This connaission Is subject to the stamp 

‘ R. T. SO Geo. lU. a P. Rnp. C. P. duty of lOs. by »t»t. »5 Geo, HI. c. 184. 

7 Ed. 110, 11.139, 30.137, 8. Setted. Part II. § HI. 
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How put in, be¬ 
fore a judge in 
town, in K. B. 


Fonn of reci^. 
waance, bill. 



. .ff,«o(niemfowein(sd ^|l guw,|^fee,jEif4flj« 

.if.Vwn?s'\i ^llifohequei, ^t.has been coipBo^lfft^apter 

, ja-jjflt coQlined. if,lie bavp b®®u put. tq.expeiise by tI^Te^ing, 

or b^re tak®a fixt^^diiiary trouble,, at the inatauce of the paxties,, ,to,effect 
the taking of the recognizance, or where there are other circuntstances in 
ib^oasc, whicSttfford reasonable groond for a furtherebarge, *. And any 
<r judge of assize, in, his circuit, shall ^an4 ,ntay take and recciyc ^^,aud 
" every .such recognizance and recognizances of boil or bails, os. any pqr- 
" son shall be willing and desirous to make and acknowledge before him ; 

which being transmitted in like manner, shall, without oath, be reedved in 
" manner as aforesaid, upon payment of the usual fees Since the making 

. of the above statute, special bail may be put in before a judge in town* a 
commission^ in tlte country, or a judge of assize in his circuit. • And one 
of the bail may ^ taken by affidavit, before u commissioner in the country, 
and the other before a judge in to%vn 

In the Kin^^’a Bench, special bail are put in, before a judge in tow'n, at 
,bis chambers; and, in actions by Ml, their recognizance is taken by the 
judge's clerk, on a bail-piece^, made out by the defendant’s attorney; 
stating the term, the county into which the writ issued and the names 
of the parties, together with the names and additions of the bail, and the 
sum sworn 4o. In actions by origiml, in the King’s Bench, special hail 
arc put in before a judge in town, with the Jilacer or his clerk, who entm 
it of the county into which the capias issued ^; the defendant's attorney 
first making out and delivering to him a note in writing, answering to the 
bail-piece by bill ^: and bail must likewise be put in in that county, on a 
iesfttlwn capias But where the defendant had been arrested on a f^staium 
capias from Middlesex to Kent, and bail was put in in the latter county, 
Kent being inserted in the bail-piece, but in the margin these words, “ Tes¬ 
tatum from Middlesex" the court held, that the notice in the margin made 
it regular K An4 where the defendant, by mistake, put in bail in the 
Common Plboa*. to an action in the King's Bench, and thereby misled 
.the plaintiff who declared without discovering the mistake, the eourt 
ordered the defendant to rectify the same, by putting in and perfecting 
bail io, the King’s Bendi, of the proper term The recf^nizance pf bail 
by bill, in the King’s Bench, if taken 6e/bre judgment, is general^ that if 
the defendant be condemned in the action, he shall satisfy the costa and 
condemnation money, or render himself to the custody of the marshal; ,or 
that the bail will pay the costs and condemnation money for him “ ; And 


* 5 Price, 8. *> l East, 60S. 8 Bcs.-& PiL &18'. 3 
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fl jiiep. 837. . 1 SBulsIv 832. Cfo. Jac. 449. 64fi. Cro. 

,« Append, phiqv XJT. § 7. Car. 481. 2 Salk. 664. 

And for thetpiK*r’| ertty sif tueviai by “ Append. Chap. XU. ,§ IS. 
orttpnaljfpiC B. '6. \ 



■ Hy twi^tftti?> the tefcognazamJe is takwifih'^liieital^Ji^er ilttta teertaiBj'being 

d^^le the amyfo^t of the eiim sworn to •> hr fkov0aad^ pounds beyond 
that Suit, if ft exceed out thousahd pounds *•: An^^ wJiere bail is put in 
nfler judgment, the rcec^nixance is taken in double ^e amount of the sum 
recovered ■ 

In the Common Pleas, bail should be put in ivith th4 Jiiacer Of Hiie ^ 
county into which the oo/dai'issued'*, who attends to take them nt the 
judge’s chambers ; and, on being furnished with an abstract of the writ, 
and the names and additions'of the bail^j^she will make an entry thereof 
in a book kept for that purpose or bail may be taken in the.absence of 
the filacer, upon bringing a true abstract of the writ on parchment b, in 
form of a bail-pieceThe entry of bail in the filacer’s book is of the 
term generally, which of course relates to the first d«ty of it ; and 
therefore, in an action on a bail bond, if the issue depend on the date of 
the appearance, the court, upon an application by the plaintiff, will order 
the day of appearance to be entered in the filacer’s book ; although issue 
has been already joined on the plea of conipermt ad diem Formerly, the 
defendant, in the Common Pleas, might have entered into the recognizance 
of bail himself; and in that eise he was bound in double the sum sworn 
to, and each of the bail in the single sum only ; but now, by a late rule *, 

in all actions requiring bail, the defendant shall not be permitted to en¬ 
ter into the recognizance; but the bail shall each of them enter into a re¬ 
cognisance, in double the sum sworn to, or, by a subsequent rule me 
thousand pounds beyond that sum, if it exceed one thousand pounds. In 

■ the Exchequer, there is a similar rule ”: And, in that court, the form of a 
roc(^idzance of bail after judgment, and before the defendant has been 
chaiged in execution, is to render him to the prison of the Fleet, on or 
before the fourth day of the next following term 

Before a commissioner in the country, a bail-piece is made out in the 
King’s Bench p, whether the action be by bill or origiiful, and the recog¬ 
nizance taken thereon, in the same manner as in town, where the action 
is by bill In the Common Pleas, the recognizance is tafken on a bail- 
piece in a sum certain ®; And where the defendant had been arrest¬ 
ed in the county palatine of Lancaster, upon a testattm capias from 


By original. 


How put in, be¬ 
fore a jutige ia 
town, m C. 1*. 


Kccogiiisaioce 
of l>ail. 


In Excheijuer. 


How put in, 
beiiire commis¬ 
sioner, in coun¬ 
try. 
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Affidavit of 
cq>tion. 


Time for trans* 
mitting bail* 
|»ece, in K. B. 

In C. P. 


When, and with 
whom, bail-piece 
nnUt be fite& 


oa#4leId aj^ 

♦^nfc It ahmild have.faetn talteaa a« upon a W^rtJie 

fOunty palai^e** V*^ of the 4vie .^ng of the 

bail should be made^ either before the judge to whom tho bail-piet;© is 
tq^smitted, or before a commissioner fox taking afodayits *»; which afBda- 
viitis in 'gener^ made before a commissioner^ (not beii^ the ptergon who 
took the bail,) and annexed tq the hail-pietio : but no such affidayit is 
necessary upon the transmission when the bail is taken by a judge,<^f as¬ 
size i|t his circuit. The rules of court require the bail-piece to be trans¬ 
mitted to the chief-justice, or other judge of the court of King’s Bench, in 
eight days, if taken within Jm-fy miles of Ijmdon or Westminster, or, if 
taken above that distance, in^^ern days after the taking thereof; and in 
the Common Pleas, the bail, if taken within forty miles of Londot^ should 
be transmitted within ten days, or, if taken above that distance, within 
twenty days alter the taking thereof^; unless all the judges are on their 
circuits, and than as soon as any one of them is returned ^ But it is said 
that, notwithstanding these rules, the bail-piece must actually be filed 
with one of the judges, on the suth day after the return pf the writ in the 
King's Bench, or eighth day in the Common Pleas, or the bail-bond 
may be assigned And where the action is by original, in the King’s 
Bench. or Common Pleas, the bail-piece being transmitted and allowed 
by the judge, should be filed with the filacer of the, county where the ac¬ 
tion is laid s. 


Misnomer of In putting in special bail, the parties to the suit should be named as in 
the process, unless the defendant be called therein by a wrong name, and 
mean to avail himself of tlie misnomer ; in which case he should put in 
boil in his right name, stating that he was arrested or sued by the name 
in the writ: For if a defendant, sued by a wrong name, appear and perfect 
bail by his riglit name, without identifying himself as the person sued by 
the otlicz name, the plaintiff may treat the b^ as a nullity, and attach the 
sheriff^. And if the defendant, after being arrested, were to put in bail 
above in a wrong name, it would estop him from pleading the misnomer in 
ahatem^nt*; even though he were himself no party to the recognizance’'. 
But v^W<e the plaintiff sued out an original writ against the defendant in 
his wrong name, the prtecipe being right, and the defendant put in Imil in 
his right name, the court tot aside an attachment obtained against the she¬ 
riff, for not bringing in the body, but without costs on either side ‘; And 
where tke defendant was named in the notice of bail by bis right name, as 
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Special bai^ ab> 
solute, or de 
bene esse. 


'tldB "^IsJf'tli6 
tij|(jtljr named in the recogniKince of' hail, it' ife si|(|tient', ■where there is 
no exOcptioHj though they are misttthncd in the affidavits of sufficiency, iind 
acknowledgment of the bail *». ' 

Special bail are absolute or de bene esse*. In criminal c^es, no justifr" 
cation being requisite, the baU ate absiolute in the first instance^; bt»t%» 
civil cases, ‘they cannot be taken absolutely, ■without the consent of the , 
plaintiff, or his attorney “ : And "when they are taken de bene esse, the dc" Notice of baiL 
fiindant's attorney should give notice thereof in writing, without deky, to 
the plaintiff's attorney ^ Formerly, the defendant's attorney was re- In K. B. 
quired to give notice 'of bail, in the King’s Bench, to the plaintiff's at¬ 
torney, before it was put in «; and the plaintiff’s attorney, on such notice 
being green to him, was obliged to attend before a judge, to accept of, or 
except to the bail **; But notice of bail is not now given, until after it is 
put in; and though it should regularly be given before the time for put¬ 
ting in bail is expired, yet if it be not given in time, the plaintiff cannot, 
after notice, regularly take an assignment of the bail bond In the In C. P. 
Common Pleas, where bail was put in in due time, the defendant was not 
formerly bound to give notice thereof, but the plaintiff must have searched 
in the filacer’s book ^; though it was otherwise, if they had not been put 
in in due time *: But now, by a late rule of court when special bdl 
is put in for the defendant, a notice in writing of such bail being so put 
in, must be forthwith given to the plaintiff’s attorney or agent; and spe¬ 
cial bail shall not be considered as put in, until such notice shall be given." 

The notice of bail in town is, that they are put in “; or, if taken before Form ei. 
a commissioner, that the bail-piece is ^/i'led ®, with an affidavit of the due 
taking thereof, at a judge’s chambers; or, in actions by original, in the 
King’s Bench or Common Pleas, that the bail has been allowed by a judge, 
and the bail-piece and affidavit are filed with the filacer. The notice, in 
cither case, should be properly entitled and, where it is of bail put in. 


° S Chit Rep. 81. 

*’ 5 Taunt 663. and sec 1 Price, 885. 

' Tlic origin of bail de bene esse is thus re¬ 
lated by Glyn, Ch. J. “ A bishop, (says he,) 
having arrested a man for a large debt, he 
tendered bail to chief justice Rictmrdson, who 
took it in his chamber; and the bail lieing in¬ 
sufficient, tlie bisliop represented the matter 
to parliament, and prayed their remedy for it: 
u{x>n which it was enacted, that no bail, taken 
before a judge in his chamber, should biad 
Ute pbunUfil without his assent thereto, or the 
confirmation of such btul taken by all the 
court" 2 Sid. 91. For the proceedfngs in 
this case, see Man. Bx. Append. S49. 

*' S Blac. Rep. 1110. And for the rales 
respeefing bailing prisoaon, on the retain of 


a habeas corpus, in criminal cases, sec iX^hit 
Cr, L. 199. 2 Chit Rep. 109, 10. 6 Dowl. 
& RyL 154. Petersd. Fart III. C%ap. III. 

‘ R. M. 1654. § 8. K. B. R. Sf. 1654. 
§ 11. C. P. 

t R. M. 16 Car. IL K. B. Append, Cbap. 
XII. § 18.16. 
a R. M. 7 Jite. I. K. B. 

»> R. M. 81 Car. 1. K. B. 

* Per Cur. M. 44 Geo. III. K. B. 
k 2 Kelt 467. 

11 H. Blac. 589. 

® R. E. 49 Geo. III. C P. 1 Taunt 616. 
” Append, aap. XIL $ 19.15. 

» iet § 81, 88. 

«* LoiR, 887. and aee 8 Chit Rep. 77.81. 
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''HP' ' 

oi- ^' ixt ih&i ^ pl^ntl#''iaajti have’ «M* 'Opf^r^ 

tiinit^ of inqtdring'a^ibr thcni f: Aixd if tho bail «^oira*c|i^ MKne 
soift as ■a^ei^'bail the dicriff, it ia usaaliy^'so expressed iii'the iXfiftiee. 
la setting out Tit settiag out't^etplaees of abode of the hail, it sectm sufficient to 
t^ ^laces of tjjgjn in the liotice, hf their place of business *-: But the parish triietiv 

iii they live, *trf^0iit tHfe atrm, tst othar certara plaerof their residence, is 
too vague a description ' And a mistake ih the number of the house in 
which the bail resides^is a ground of rejection a. So, it is not 8ttffici«ait to 
descr!^ the bail generally, as of a large town; such as XtWpool)*, Lmcas- 
ter^i Leeds \ Leicester'^, Birmingham^, or the town and county‘blithe 
town of NdtingJiam ™, without any further description, to direct the plam> 
tiff in his -.Miquiries as to t^r sufficiency: In all large towns, the street 
onght to be mentioned in the notice And a description of boil as of one 
of the large villages near London, such as Clopham^, or Walworthv, or 
Baitle Bridge % is too general, if there be a known and particnlar de¬ 
signation of the place where the bail resides. But when the plmntiff has 
had a long time to inquire after the bail’’, or has in fact found them-®, the 
court will not reject the bail, on account of a generality of descriptitm, 
which would otherwise have been fatal: And, in the Common Plea% the 
court will not take judicial notice of the size of the place, where the bail 
afe described as residing; and if it be too large, that feet must be shewn 
D^tceiormy*. by affidavit*. As to the degree <x mystery of the bail, a schoolmaster 
or clerk in the custom-house*, is holden to be well described os a gentle¬ 
man: but the description of bail as a gentleman, when it appears he is a 
servant *, or clerk in a mercantile house v, or has recently been a butcher, 
and is about to set up again in that trade is insufficient; and though the 
bail has been found, yet the objection is not aided *. So, where a baker 
was described in the notice as a gentleman, the court of Common Pleas re^ 
jceted him; and desired it might be understood in future, as a general 
rule; that a false addition to the name of the bail, should be considered as 
a ^und of rejection *. But it is not a sufficient ground for rejecting a 

* £rf>Si. 187. 6 TaSnt. 854. 1 Marsh. ® Per Cvr. E. 69 Geo. III. C. P. ’ 

S8ff.*S»-|L£'1 Moore, 1«6. tail see 4 Dowl. " PerCW.£.22Geo.IIl. K. B. ^«re,Sl. 

'' "a Taunt, 173. but see 6 Moore,382. 

^ Lofii, 7& 194. I Bos. & Ful. 825.335, where a notice of bail, as resuling at ChiMm, 

5 l^n^t ITS. 554b . , was deemed sufficient, it appearing ^that he 

^ Loffi, 187.281. 2 Taunt, 173. 5 Taunt, resided in the Ctapham road. 

554. ' I* 1 Chit. Hep. 493. in notih 

* 6 Mod. 24. '8 Chit. Rep. 81. 

* 1 PricS, 400. . 'I Chit. Rep. 493. i« mlis. , 

194. / */«1.503. 

*5 Taunt. 554. , 

■ “/d. 759. • m •, < , 

*4 0^ltep."492. i(l«49B, &(«). , * I Chit. Rep, 494> in mtii. . ' 

‘ '* rT.Dowl A%L77!8; , 

'*4 7ffi (a). geriAbb^ JL 

»'i%r''^,,B.*«<3ieoSJH.libB., i ■ * ? Tauftt. 178,4, ■. / 
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b&)l/ iflstliAt court, tbut he & dewrjh^^'to Abe notice, ,tOi be of Ay 
miti»efOoaj]tty.>^ B< gad-keeperKf It aeenw that shopkeeper is iu general 
a aufficient description of bail ^; though bail so described hare, under par¬ 
ticular circuuastances, been rejected'’r The notice bid i^hould regularly, ferviceofno- 
be served, either upon the plaiutifF’s attorney pcrjono%# or <^on^soine 
clerk or servant in his.olhce: but when the attorney caiuiot bfe met with, 
and his office is not open, it is sufficieilt to stick up a copy of the notice in 
the King's Bench office, and put another under the attorney’s door *. And 
service of notice of bail, by leaving the same at a stutioner'8,i.where the 
plaintiffi's attorney’s papers are usually left for him, has beeu deemed suf- 
fident 

The plaintilf or his attorney, upon being served with this notice, either Acreptance of 
accepts of, or excepts to the bail. If he accept of them, the defendant’s baillpiecef*'”^ 
attorney, in the King’s Bench, should cause the bail-piece to be died with 
the master, within twenty days after such acceptance ®; or if the plaintiff 
do- not except to the bail for insnfficicncy, within twenty days next after 
notice thereof given to him or his attorney, then, upon an affidavit in wri¬ 
ting of soch notice on the back of the bail-piece, for which affidavit no fee 
shall be taken, the bail-piece shall be filed by the defendant’s attorney, 
within days next after the end of the twenty days But if the plain- Ex«^tion to 
tiff be not satisfied tvith the bail, he may except to them in eitlier court, 
and thereby compel a justification. If the bail to the sheriff become bail After assig^ 
alrnvc, the plaintiff, in the King’s Bench, is not at liberty to except to IL B. ■ 

them, after he has taken an assignment of the bail bond b ; for by so doing, 
he has admitted them to be sufficient: but if exception be taken to ^e 
bail Itefore the bond is assigned, they are bound to justify, notwithstand¬ 
ing such assignment**: and in the Common Pleas it is a rule, that " in all In C* P* 
cases wherein bail bonds shall be taken, and the same bail is put in above, 
the plaintiff may except against such bail The ddivery of a declaration After dcKvwy of 
in tflae/'before spcdal bail put in, is holden, in both courts, t^ be a waiver 
of the bail; and, before justification, it is an acceptance of them ^ : But 
the plaintiff may declare de bene esse, or conditionally, provided good bail 
be put in, or the bail already put in do justify *; though the demand or 
acceptance of a plea wli even then, in general, be deemed a waiverjilif the 
bail, or justification When bail above is put in in due time, sad#otice When neces- 
thcreof given to the plaintiff's attorney, the bail should be excepted to, *** 

and notice of the exception given to the defendant’s attorney, before the 


® 2 Bob. & Pul. 150. 

•• 1 Chit. Rep. 494. in nolis. 

® 2 Chit. Rep. 81. 

«> Id. 82, . 

• R. T. 18 Car. II. K. B. Former rule, 
H. 28 Car. I. K. B. 
f R. M. 16 fhr. II. K. B. 

B 1 Salk. 97. 7 Mod. 62. m. 6 Mod. 
122, R. M.6 Ana. reg» 1. (c^ It E. 5 Geo. 
II. reg. 1. (n). K. B. , ■ 


«> 11 East, 821. 

' R. M. 6 Geo. II. rcg. 2. C. F. Barnes, 

63. 2 Wils. 6. 

I' R. M. 8 Ann. reg. 1. (e). K. B. It £. 

5 Geo. IL reg. I. (a). K. B. Cafc Pr. C. P- 
81.155. 

* R. M.8 Aneureg. t{c). K. B. Cm. 

Pr. C. P. 81. 

”* Barnes, 92. but lee 1 Dowh & Byl. 16S' -• 

4 Dowl A %L SfMk- 



Wlien not. 


Entry of excep¬ 
tion, in K. B. 


Consequence of 
not ent^g it. 


Notfce of excep- 
tioor and timo 
for justii^ng,' in 

K. B* * 


IWe of noUcc. „ “ 


QW 


' 'ffifted*! AAd iii' bc^¥^^' 

01^^^ 80$ 8dde4 Iwil; itddutg'lKdl afbrwftflis, 

$besfe!TOt supemde the nwssii^'of such e8e^t{«nj, be^TC an atitacfan^t 
QBft issue.,agwiist ^ sheriff, on account of the added bw|,, itot havii^ ju#- 
tified^n tune *’• But whe^hail above is not put in at the time of ruitog 
the sheriff return the wrij^ or bring in the bodf, he must put in and 
perfect bd^jat his peril,^or r^er %e^a«feudanU'^hm days in a 
tovira cause, or ^ days in a country causes withouli any..%KceptiQn j foi*^ 
otherwise, If the pldiniff excepted, the i^eriff would have Jour day|^ aft^ 
^fxcel^n to t,p^ect wl, and by that means would have mthre tli^ the 
time ^owed him, by the practice of the court, to I’etum the writ oM Wing 
in the body *. 

In the King’s Benrii, the exception to bail, if put in in due time, should 
be entered in the bail book at the judge’s chambers by bUl^, pr ii), j:hi filsi' 
cer’B%ook by original^, within frocufy days after notice of bail put in or 
filed f, Mid «<>t afterwards s. If it be not entered within that time, the 
bail beoodes itbsoime } and the bail-piece should be filed by the def^d- 
ant's attorney, within Jour days after the end of the trveniy days But 
if bail abov^,be not put in in due time, they mu^ be justified, though not 
excepted to by the plaintiff’^. The exception being entered, notice thereof 
should be given in writing, without delay, to the defendant’s attorney^ t 
and if the notice be given in term-time, the defendant shall procure hia 

bail to justify in four days exclusivfroftest such notice; or shall add yther 
" bail, who shall justi^%ithin the said four days; but if such exception 
" be entered in vacation, and notice thereof giveh in like manner, the bail 
put in, or other additional ba^, shall justify upon the first day of the 
auli^uent term"^.” The notice of exception to bail should be entitled 
in the cause ; end if not so entitled, it is a nullity, although served upon 
the defendant’s attorney at the same time as the declaration"; And notice 
of exception bail, entitled by mistake " In the Lord Mayor's court,” ui-< 
stead of ** In the King’s Bench,” is a nullity; and an attachment against 
the sheriff was in conseg^uence set aside 


* LoiR, ^8 Bumf. & East, S58. 1 
New Bqi. ISO. 7 Bowl. & Ryl. 804. 

* S Butnt ibEast, 868. 7 BiuCf. & East, 
109. 7 East, 697. 

* i%r Cw. E. 84 Geo. III. E. B. 8 Blac. 
Rep. 18(I6.-C. B. and see 8 Chit Rep 68. 
108, 9; 

■* R..l^. 8*Ana, reg.^ (a), K. B. 1 ChH. 
Jifpt 17ik 4 B.OVL & Ryl. 866. 6 Barn. & 
Cites. 88& .8 BowL & Ryl li^. S. C. and 
‘SM Xfl. ^'83. 

«. E* B. tm. 98. « 

. . * I« IL B.' 


» 1 Chit Rep. 174 4 Bow). & Byl 866. 

• IfM. 16 Car. II. K. B. 

‘ 7 Burnf. & East, lOSl 7 East 607. 8 
Chit Hep. 106, 9. 

t R. M. 8 Ann. reg. 2. (o). R. E. 8 Geo. 
II. R. E. 6 Geo/ll. reg. 1. 7 Bumf. & 
East 86. 6 Barn. & Cies. 889. K. B. 1IL ' 
Blac. 80.106. C. P. and see Rpfwad. Chap 
XII. § 24 

r>B. £. 6 Geo. IRi^. 1. K. B. R.T. 3 
tk 4 Geo. n. C. F. and see 4 BanuE Cmb 
864 7 Bond. 6; Rjd. »'4 & Q 

^ 1 Chit 741. 





alt' 


Waim of want 
of notice of. 


In Common Pleas it is a mlCj $^1 easel of excep^on to bail, Exception, )iow 

s^eh exception should be made, rather in tlie ilacer's book, of on the1)ail- »n C. 1,. 
piece, if taken by a commissionef, before itds .transmitted! apd afterwards 
above in the filacer's book, or on the bail-piece *; a'ni^itoticc of the ex¬ 
ception must also be given in writing to the^ defendant’s attorpey’?. *^But 
notice of justification of bail is in that court a waiver, as between the 
]^arties, of a neglect, to .^ve notice of cxcepl^n; though it id not awliver, 
with respect to the sheriff, so as to support a rule to brihg in the bodyf, t 
If special bail put in by the defendant be excepted |o, the defendant in^Tipe for justify, 
that court shall perfect his bail, within four days after exception taken; * *•* 

in de&ult whereof the plaintiff shall be at liberty to proceed ' the 
bail bond '*: and of these fbiu: days, the first is reckoned exclusively, and 
the last inciutfivcly ; so that where thd* exception is on Wednesday, an at¬ 
tachment cannot regularly issue against the sheriff till the TuesdayfoX- 
lowing, Sunday being considered as a dies non ^ ; and if an attachment 
. issue on the fourth day, the court will sel^t aside, without first calling on 
the defendant to justify bail ®. 

In the Exchequer, it is a rule^ that " in every action where special Time forex- 
bail is put in before the barons of this court, the plaintifr sSay except j^. 

thereto within twenty days next after^'the putting in of such bail, and notice lixcli^uer. 
thereof given in writing to the plaintiff, his attorney or clerk in court; 
but no exception to bail shall Iw admitted, .after the time hereinbefore 
limited: And in case exception shall he taken tb the bail, within the time 
aforesaid, and notice of such exception given in w'riting to the defendant’s 
attorney or clerk in court, the defendant shall perfect his bail, and justify 
the same, (if the notice be gives in term-time,) within four days after 
such notice; but if exception be taken in^vacation time, and notice thereor 
^ven in like manner, the defendant shall perfect his bail, and justify the 
same, upon the frst day of tlic subsequent term, unless the plaintiff, his , 

attorney or clerk in court, shall consent to a justification beforOione of the 
barons of this court, in which case the bail shall justify themselves before 
one of the barons, within four , days after notice of such exception in 
writing given to the defendant, his attorney or clerk in court: and in de¬ 
fault of the defendant’s justifying his bail, in either of the said eases, the 
plaintiff shall be at liberty to proceed on the bail bond.” Notice of ex¬ 
ception is not entered, in this court, on the bail-piece, but is given on a 
separate paper, to the defendant’s attorney or clerk in court, within the 
twenty days; except when the twentieth day falls on a Sunday, in AvhichL 
case the exception may be made on the following day 8. 

By t!||e ste^utc 4 & 5 W. & M. c. 4. § 2. “ the justices of the courts RhIm for jusii- 
“ of King^s Bench, &c. shall make such rules and orders, for the jus- 


Notice of excep- 
tiuih 


^loncri. 


* Cas. Pr. C. P. SS. 66. Barnes, 101, 

^ Barnes, 88. 

' 1 U. Blue. 80. 10<5. 1 Chit. Rep. 174. 


{o). 


8 H. Blac. S6, 


1 New Rep. C. P. 139. 2 H. Blac. 35. 
mmli. contra, 

f R. I'. 80 if 27 Geo, II. § 1. »« <*»<'■ 
Man. Ex. Append. 809. 

* if Dumf, & East, 20. 
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Bail book. 


Time for ex< 
copting to bail, 
pul in before 
commissioners. 


Adding bail, in 
K, U, and C. P. 


Summons and 
order for fur- 
tlier time, and 
how far a stay 
of proceedings, 

Consequences of 
not justifying. 


Bail cannot be 
witness for ptia* 
cipak 


of,Illicit IjoUs m taJw, 

*5 |w4IV g of the sotde sti^lute, as% tbom i ^ 

cognilitr o^,cfiguizors^oi| such bail or ha% ,be not competed to ,ap- 
hi ^rsoo ia the said ourts, to justify him or th^selves; Imt the" 
^jinc and is therhhy directed to he deterpdned by affidavit or af- 
'' tidayitsj' duly taken Ij^ore th« said commissiuners, who arc thereby ew- 
peered and requir^ to t^e the ^ne, ^nd also to examine the sureties 
'f. "upon oath, touching the value of their respective estates ; unless the 
" cogniiuit' hr cognjxurs of such bail ^ live within the cities of .JLondon 
tiiid We$i^nnster, or within ten miles thereof.” And, by tKe ihlei of all 
the»cou|ts, "-every commissioner is required to have a book, kept pur¬ 
posely fur entering exactly the names of tlic defendant and his bail, hud 
of.Ike pluntiffi as it is in the hail-picce, and the time of the taking thereof, 
and ^he name of him by whom such hail shall be transmitted ; .ahd also>, 
in 0ie King's Bench and Exchequer, the name of tne attorney for the de- 
fendariit; »atl the plaintilFi atjtorney shall be at liberty to repair to the 
commi^iori.x's book, for the names of the bail, to the end that he may in¬ 
quire of the, sufficiency of them ; and if they are found insufficient, he 
may except against them, uithin twenttf days hftcr tlie said bail is trans¬ 
mitted, and notice to the plaintiff dr his attorney of the taking tliereof: 
and in that case the defendant must either put in better bail, or the c<^- 
nizors of such bail must justify themselves in open court, eitlicr by af¬ 
fidavit taken before such commissioner that took the said bail, or by oath 
made in court, or before one of the judges of the sdld courts respectively ®. 

When the bail already put in do not mean to justify, others should be 
added, before a judge, on the bail-piece by bill, or in the filacer’s book by 
origiAal, in the King’s Bench j or, in the Common Pleas, witli the filaa^r 
or his clerk, within the time allowed for their justification: and if there 
be not time enough, the defendant’s attorney may take out a summons, 
agd obtain an order for further time The summons in such case, if 
made returnable before the time allow'cd for justifying bail has expired, 
will oper^c as a stay of proceedings It seems that, generally speaking, 
bail are not in a condition to moke any motion to the court, until they 
have justified And when bail are excepted to, they are considered as 
no boil, unless tliey justify®; aud if they do not justify, the court will 
order their names to be struck out of the bail-piece But until this be 
done, tliey mre 'liable to be proceeded against ^: aad if it be net done 
until after proceedings have been had against them, they foust pay the 
costs of such proceedings It should also be observed, that one who is 
bail, being interested, cannot be a witness in the caiis^i for his pfindpal i 
nor is the wife of bail competent to give evidence for the defendant, on 

« W(T. 8 W. Ill, ref, 8, § 4,6. K,B. R. f Say. Rep. 58. 1 Wil*..*S7. S. C. 1 Kiin. 

W. A M. § 4^A. C. p. 1 382. 

Burt. IW, 9. M*n. Bx. Pr. 108, 7, w» jSeac. * 1 Ken. 882. Say. Rep. 308, 9.8. C, 1 
^ 1 0iK>iap. 8 B4- 98. Sli ^ 

® 9 Taunt, m 

* 7-K*i, 1^, „ 


Taunt 427. 

“ I Blac. Rep. 462. 4Bur.2107» 7 Bait, 

m. 



Udhilfher Irtsband became boiind^: if tbe ^fendant Hpw to make 

be l&ely to hare occMion to examine ofifr df his tmil as a witness, he must 
make an affidavit that such bail wiil be a itatcrial witness |er him in 'the 
cause ] and thereupon move the court for a rule to shfew cause, why his 
name should not be struck out of the bail-piece, on adding and’. jPastifjring 
another in his stead; which the courts u^l orders on an affidavit jof ^r- 
vice, if no sufficient cause be shewn to the contrary *And where one of 
the sureties in ' k repleinn bond was a material witness in the .catike, the • 
court granted a rule for substituting another snrety in his place, upon, 
giving the defendant's attorney notice of such rule <*. 

Previous to the justification of bail, there shoiild be ^notice, setting Notice of jusli- 
forth that the bail already put in will, on a certain day, justify themselves 
in open court ®; or that one or more persons \rill be added, and justify 
themselves as good jtoil for the defendant This notice should be pro- Talc of. 
perly entitled; and therefore in an action at the suit of two, if the notice 
of justification and recognizance of bail ark at Ihc suit of one only, the bail 
may be treated as a nullity s: But it is no Objection to the notice ofjusti- 
fication, that it states that, two were added laiil, when in point of fact one 
only was added'’. In the King’s Bench, the notice of justifica^on should Contents of. 
regularly contain the Christian and stirnatnes of the bail ’, and also, in the 
case of added bail, their additions ^; but this does not seem to be neces¬ 
sary, in the case of justifying bail already put in, whose additions must 
have been before inserted in the notice of bailThe same distinction 
was formerly observed in the Common Pleas : But, by a late rule of 
that court", “ in every case wherein the same bail have been already put 
“ in, or wherein other bail are intended to be added to the original bail 
" pU't in, the names and descriptions, or name and description, cti such 
** same original bail intended to justify, or added bail to be put in and 
" justify, shall be inserted in every notice of such same or added bail to 
" be justified, or to be put in and justified, pursuant to such notice i and 
" that in default thereof, in eitlicr of the cases aforesaid, no rule for the 
" allowance of such same or added bail shall be drawn up.” If the bail Wlien iwil put 
were put in before a commissioner, the notice should express that they 
will justify themselves by affidmnt " .• And, except where the defendant is 
a prisoner p, it cannot be given by a new attorney, without an order for 
changing the attorney before employed In the King's Bench, when In K. B. 
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* Append. Chap. XII. § 25. 

^ ' 1 Chit Rep. 291. and see id. 88. 3S9. 
2 Chit, Rep. 93. 
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When time ex- 
jiires on Mid- 
$ummer ia.y,&.c. 


In Exrhcqucr. 


Of bail put in, 
in vacation, in 

K.B. 


In a P. 


» , 1 ' s ' , * 

mc#^yi'iS dSfeiii^ } tndfis# iStfhrfaiy 

^Arreii^ and then notice totilt be givefi m SatUria^ But 

■Where otWbaU a^e added to those already put ht^'^ere tuftst be d^ya' 
previous ^icc of justification, one indiusive and the other exdnsive, as 
Monday for Wednesday at, if Sunday intervene, Saturday fdt Tuesday, 
&c. In the Common Pleas, two days’ notice of juStifiieatioxi must be givaa, 
as well w]^ere the 1^1 already put in intend to justify, as in the case of 
added bail’^. And Sunday is not reckomed a day for this purpose: thore- 
fore, notice of added bail on Saturday for Monday is not sufficient'^:' If 
the time alloWtd for justifying expire on a day in term, which happens to 
be Midsummer day, or any other holyday when the court does not sit, the 
notice of justification, in the King’s Bench, should be for the day they 
ought to justify, to prevent an assignment of the bail bond; ahd the bail 
may justify the ncj|jt day a matter of course®: but, in the Common 
Pleas, the n<oioe <rtU]^t to be given for the bail to justify on the following 
day lu the Jslxchequer, the clerk in court must sign all the proceed¬ 
ings : It is not sufficient that it be done by the attorney or agent *: 
Therefore^^ail in that court M'ere not allowed to justify, when the notice 
of ju|tification was signed by a person describing himself as the defend¬ 
ant’s agent, not being an attorney of tlie Exchequer, or clerk in court \ 
And a notice to justify bail on a day on which the court sits in equity, is 
holden to be a bad notice 

When bail above is put iii, and exception entered in vacation, the de¬ 
fendant’s attorney, in tlie King's Bench, must, within^/owr days after the 
exception, give notice of justification of the same bail for the first day of 
the next term ; or the plaintiff may take an assignment of the bail bond*'; 
It is not necessary, howevCT, that the same bail should justify; the rule of 
court* requiring, that if the exception be entered in vacation, and notice 
thereof given, the bail put in, or other additional bail, shall justify on the 
first day of the subsequent term: and therefore, where bail were excepted 
to in vacation, and the defendant gave four days notice of justification for 
the first day of the next term, but two days before that time gave notice 
of added hsal, ika court of King’s Bench held, that the latter bail were 
entitled' to justify ®. In the Common Pleas, notice of justification may be 
given at any time in vacation, so as there be two days notice before the 
first day-of the next term ": And, in that court, two days notice of bail is 

® Wrighi V. Ley, H. 16 Geo. III. K. B. Moore, 96. 2 Bing. 440. S. C. 

Ter Cur. M.21 Geo. HI. KfU 9 East, « 2 Chit. Rep. 84. 

4S.>. 1 Chit. Rep. .TO8. » 9 Price, 148. 

' i^arnes, 82. 88. 2 Bos. & Pul. 80. 1 >2 Chit. Rep. 84. 

Marsh. S«8. k 9 East, 434. 1 Sol. Pr. S Ed. 168. bc- 

^ CJ»s<S' of Otwtort’s bail, M. 26 Geo. IIL cord. 
iS. K^B. 10 Ed, 129. Barnes, 303. > R, E- S Ceo. II, reg. 1. K. B. 

V MnUfSr Fmter, T. 46 Geo. III. "I Chit. Rep. 4. 2 Chit. Rep. 84. 1 
■IC'Bi’" t -DowL & Ryh7.. 

<« Mdoiwt, 688. l Bing. 480..B* C, 10 ^ Barnes, 101. 



Scrvjce of notice 
of justilicatioii. 


attectl|)aent!» lu In Exetiequer. 

tfafe SxclutqUfir, whea an exoepti(«if of justifi¬ 

cation for thi j^rst day of the ensuing te^, must ho ^iven withij^ Jmr 
days after such exception *•; and the bail cannot regularly jusfify ht cham¬ 
bers in vacation, without consent, except in the case of a prispitCr ®.' ■ 

The notice of julbificatioii of hail, liko’thc notice of putting it in mast 
be personally served, either upon the plaintiff's attorney, or upon some 
derk or servant in his office ®. And service of the notice of justification 
on the master of a house, in whi(^ tlic attorney had an office, is not suffi¬ 
cient/ vpless some privity be sliewn to exist between them But if an 
attorney be not at diambcrs in office hours, service on a person witli whom 
his papers are directed to be left, is deemed sufficient b : and notice of jus¬ 
tification may be stuck up in the King’s Bench' office, for tlic plaintiff’s 
attorney, who had no known place of residence or business **. This notice 
must liavc been formerly served before ten o’dock at night, in the King’s 
Bench ‘; of nlm o’dock at night, in the Common Meas And, in the 
former court, it was holdcn, that an affidavit that the office door was shut, 
and the notice left there, before ten o'clock at nights would not suffice 
unless the plaintiff's attorney had afterwards acknowledged tl^e receipt <»f 
it*“; and that service of the notice of justification after ten o’cl^k was 
bad, though the person on Avhom it was served read, or even retained it 
But wliere notice of bail %va8 served in due time, by leaving it at the office 
<»f the plaintiff’s attorney, who returned it the next day in a letter, saying 
that he should not accept the notice, because he had taken an assignment 
of the bail bond, but the letter did not state the time when the notice was 
received, this was deemed a sufficient acknowledgment to render the ser¬ 
vice of the notice effectual And now, it is a rule in all the courts p, that 
" every notice for justifying bail in person, shall be served before eleven 
o’clock in the forenoon of the day on which, according to the present prac¬ 
tice, such notice ought to be served; except in case of an order of the 
court for further time, in which case it shall be sufficient to serve the no¬ 
tice before three o’clock in the afternoon of the day on which sucli orde,r 
shall be granted: and in all the cases aforesaid, the affidavit of service 
shall specify the time of day at which such notice sliall be serVed.” This 
rule, however, does not seem to apply to country bail, who arc justified by 
affidavit. ” 

100. 2f)i. 

"■ Id. 77. 100. 294. 

” 2 Chiu ilep. 88. 

“ 1 CiiiU Rep, 77. (b), per Molroyd, J, but 
see 3 Taunt 234. 

P R. T. 69 Geo. III. K. B. 2 Bam. & 

Aid. 818. 1 Chiu Rep. 766. 2 Chit Rep. 

874. 5. R. M. 60 Geo. III. C P. 4 Moore, 

*. 1 Bred. & Bing. 4«1). R. T. 69 Geo. III. 

Exchoq. 6 Pri'je, 609. and see 5 Moore, 

472, 3. as to the service of the continuance 
of notice of bail. 


* 2 Eke. Rep. 1110. 

^ Man. Ex. Pr. 103. 

* 1 Price, 2. 

^ Ante, 256. 

* 1 Chiu Rej). 18 . 
f 2 Chiu Rep. 88. 

* Id. 87. 

* Id. 89. 

' R, M. 41 Geo. III. K. B. 1 East, 132. 
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Time of justify¬ 
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Thfe H'which 'Ml aw aMed 
(icMoiohly Mled the BaH couttj) *• touaHy hdih^hcilbre of thfe 
'' judges of that court, in purtiiaancc'of the stettutc 6? III. evil, by 
which it is declared to be lawful " for teif One of the jhageO the- King's 
*' Bench,’' when occasion shall so require, to sit apart firom the other 
" judges of the same court, in some place in or heaTfo Westminster kail, 
" for the business of adding and justifying spedal Ml, in eauseiei depend- 
“ frig in the same court, whilst others of the judges are at the same time 
" procecdhig in the dispatch of the other business of the same court in 
hank, in its usual place of sitting for that purpose in Westminster halls 
" and, the proceedings so had by and before such one of the judges, so sit- 
" ting apart for those purposes, are made as good and effectual in the law^ 
“ to all intents and purposes, as if the same w'ere had before the court as- 
“ sembled and sitting as usual, in its ordinary place of sitting in West- 
** mincer hall.” In the Common Pleas and Exchequer, there is no dis¬ 
tinct or sop!),rate cnuit for the justification of bail. 

It wos iorriieriy a rule *, made in consequence of the obstruction of ac¬ 
cess to Westminster l^all during Mr. Hastings's trial, that the court of 
King’s Bench should sit in Serjeant's Inn hall, every morning during 
term, from half past eight o’clock till ten, for the purptMsc of taking justi¬ 
fications of bail, and hearing motions of course, and discharging insolvent 
debtors •, and that it should adjourn on Mondays, Fridays and Saturdays, 
freon Serjeant's Inn to Westminster hall, to transact the usual business, 
except the justifying of bail and discharging insolvent debtors, which bu¬ 
siness was directed to be transacted entirely at Serjeant’s Inn hall; and 
it was ordered, that the bail should attend before half past nine, and ^at 
if they did not, they should not be permitted to justify. This rule was 
repealed by a subsequent one ordering, that the sittings of the court in 
Serjeant's Inn hall, should be discontinued; and that the business there 
transacted should be done hi the court of King’s Bench at Westminster, 
where one of the judges would sit, during term-time, every morning at 
half past nine o’clock, for the purpose of taking the justification of bail, 
and discharging insolvent debtors; and it was directed, that no bail should 
be permitted to justify after ten o’clock: And accordingly, when the bail 
court was established, Mr. Justice Bayley, sitting in that court, directed 
it to be understood in future, that bail intended for justification, must be 
in Westminster hall, by half j)ast nine o’clpck in the morning; and that if 
the bail were not ready, and the papers delivered to counsel by ten o’clock, 
no bail would be taken after that hourWhen there are but few bail, 
it is necessary that they should be very punctual in the time of their at- 
tcndaiftce; for if they ate not ready when the judge takes his scat, he will 
not tridt for them till ten o’clock; but when the bail arc numerous, the 
exact lime oi’ their attendance is not so material; And, on the last day of 
tmn, bail are still allowed to justify, as formerly, in full court, at its ris- 


H. Gno. III. K. B. he strictly attended to. 

** Ki T. Geo. III. K.B. which ruie was * H. 50 Geo. III. K. B. and see 1 Cfiit. 
directed Ify ^iat M Geo., III. K. B. to Itep. 1. (a). . 



it is » inCXP. 

irttlef# tbat ,V fllw4 ju8»% ^ tbj# ^ c«»rt4«®Iyj, wid at nc» 

other titQe;j except on thejast day of bail^ wlto may have been 

prevented from attending at the sittii^ of thd court, taha^ be permitted to 
justify at the rising of the court.” Aud, in the Exdieyuer*, the Junior In Exclieqner. 
baron attends in conrt alone, a few minutes before kn o'clock, every morn¬ 
ing durii^ term, for the purpose of taking the justification of bail, and 
such motions as are merely of course; and it is expected that all such 
matters should Iw then brought ihi> in order that they may be disposed of 
before the court is full, that they may not interfere with the more iin- 
portmit business This, however, does not extend to the justification of 
bail by afiidavit *=. But no bail will be permitted to justify in person, un¬ 
less they arc in attendance, and counsel instructed, by half past ten o’clock 
at the latest 

The justification of bail is cither in person or Uy affidavit. When the Jusiificaiinn of 
l>ail arc put in before a judge in town, whether by bill or original, they 
must personalUf apjMJtir in court; or, by consent ®, before a judge at his 
chambers: and in order to justify themselves, must swear that they are 
}iousekec{)erN, or freeholders, and, if more than Iwo, that they uxe respect¬ 
ively w'orth double the sum sworn to, or 1000/. beyond that sum, if it cx.. 
ceed loco/*”., after all their debts arc paid, or over and above all debts or 
demands due from them to any person or persons whomsoever^; it not being 
sufiicient for bail to swear they are worth a certain sum, exclusive of their 
debts Bail put in before a commissioner must justify themselves in the 
same manner, where they live in Ijnidm or Westminster, or within ten 
miles thereof*: But where they live at a greater distance, they may Iks 
justified, without their personal attendance, by affidavit, duly taken before 
the commissioner, of their being bonsekeepers, &c. ^; and they may be so 
justified, though the defendant has been arrested in London, in a town 
cause *; nor is it necessary that, in bail by affidavit, both the bail should 
justify t)efore the same commissioner The afiidavit of justification must Affidavit of jus- 
state the ad<lition of the degree or mystery, as well as the names and places 
of residence of the bail"; and it is usually annexed to the bail-piece, and 
a copy of it delivered to the plaiiitiif's attorney, at the time of giving him 


bail in [lerson, 
when put in be¬ 
fore a judge in 
town. 


How, when put 
in l)efarc a com¬ 
missioner. 


■* R. M. 61 Geo. HI. C. P. 3 Taunt. 500^ 
a Chit. Hep. 378. but sec 8 Taunt. 56. whore 
bail were permitted to Justify, under particu¬ 
lar circumstances, at the mins court, 

before the last day of tent). 
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‘ R. M. 51 Geo. HI. K. B. C. & Ex- 


cheq. krill', 261. 
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wHch seldom k^pens, the affidavit must be |H:od»odji»d a» 

ajaaCificataon, upon notice given,thereof, andean affidavit of the i service of 
such notice- An affidavit that and J3.,and eatdi of them, were wortfi 


doable the faun swenn to in the affidavit to hold to bail, exduaive of all 


debts du? to any other person, is sufficient *. And: the affidavit of justifi¬ 
cation peed not be sworn before the same commissioner, as the affidavit of 


taking tiie bail ^ In the Exchequer, die affidavit of justificathm of coun¬ 


try bail ought to be taken before the bail commissioner; and the affidavit 
of caption, before a commissioner for taking affidavits, or the baron to whom 
the bail is transmitted ^ ' 


Affidavit of ser-’ 
vice of notice of 
justfficatiou- 


Justifying, or 
0}>posing bail. 


When ^e bail are to be justified in court, an affidavit must be made of 
the. service of notiee of Justificatiun'^; which should state the manner in 
which the notice of justification was served®- And where'the notice of 
justification was served, and affidavit of the service thereof made,"l^ differ¬ 
ent attornii-', wilhaut a rule to change the former attorney, the bail were 
rejected V TUisafiidavit should be properly entitled s: is delivered 

to counsel in the King’s Bench, or a serjeant in the Common Pleas, with 
a brief or motion paper, indorsed “ to move to justify the within bail;" And 
at the time apj)ointed by the notice of justification, they are allowed to jus¬ 
tify, if'present, as a matter of course; unless they are opposed by counsel 
viva voce, or, if taken before a commissioner, upon cross affidavits’*. If 
bail arc to be added, they ought to attend for the purpose, in the King’s 
Bcncli, before the judge goes into the bail court, otherwise they are them¬ 
selves delayed, and the business is impeded: and care should be taken, in 
actions by bill, to have the bail-piece in court, otherwise the bail cannot 
justify ’: In actions by original, the filacer attends with liis book- .And 
when bail are opposed in two actions, they must Iks opposed in each sepa¬ 
rately’'. In the King's Bencli, opposition to bail must be before justifica¬ 
tion ; and a mistake of counsel, in not opposing in time, will not be a 
ground for being afterwards permitted to examine them ’. So, in the Com¬ 
mon Pleads, if bail justify, without the observation of counsel instructed to 
oppose'them, the court will not require them to come up again, and justify 
de novo 


CrounJs of op¬ 
posing. 

in ball- 

. peee. 


The common grounds of opposing ]>ail are first, that there is some de¬ 
fect in the bail-piece. But whcfc the bail-piece was not entitled of the 
court, or in the cause ", or it did not appear thereby, that the person before 
whom the bail was taken was a commissioner", time was given, in the 
King’s Bench, to amend the defect. And when bail has been put in by a 

* S Chit. Rep. 95, ' Append. Chap. XJI. § 31- 

Id, 91. t S Chit, Rep. 83. 

' 1 MK3lel, & y. 149. k /rf. 94 ,. 

^ Appetd. Clap. XlL § S6, 9. '1 Chit Rep. 83. but see 2 Chit Rq), 98. 

® 1 Chit Rqp. 43.77, 8,9.100. Ante, semb. contra, 

801. *4 Taunt 666. 

»8 CSili. Rep- 87. ’ ‘ ‘ 1 Chit Rep. 79. 

* I rkitw I. «rd.9. 


>4 'f, * 
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wroag iiasie> a misnomer in the Isdl^piecib 'may lie hmend^j If the bail be 
rightly named in the notice*. ^ 

Secondly, It is a good ground (rf opposition, that there is sotne defect in 
the notice of bail j which should truly and accurately describe the persons 
intended to justify, so that the plaintiff may not be misled: and therefore, 
whCTe oneiOf the bail was described as the housekeeper, and it turned out 
.that hisifether was really the occupier of the house, the bail conrt would 
not permit him to justify, nor grant time to add and justify anOtMbr, with-- 
out an affidavit repelling all intention to mislead*’. So, notice given of bail 
as put in before one judge, when in feet they were put in before another, 
is irregular ®: And, in the King’s Bench, any material defect in'the notice 
of bail, as that it is not properly entitled •*, or that it docs not set forth with 
truth and certainty, the names V places of abode and degrees or mys¬ 
teries « of the bail, will be a good ground for opposing them ; provided it 
be verifii^ by affidavit, that tbc defendant’s attorney has not from that 
cause been able to find them, and make the requisite enquiries into their 
sufficiency: But where that is not the case, and there is no ground to sus¬ 
pect fraud, objections of this sort arc in general overruled, or the court will 
give time to correct them. ' * 


Thirdly, Bail may be opposed, on account of some defect in the Jorm, or 
irregularity in the service, of notice of justification; or in the ajtdavif of 
such service**. In the King’s Bench, we have seen*, the Christian and sur¬ 
names of the bail should regularly be inserted in the notice of justification, 
as wcU as in the notice of their being put in **: And it is a good ground of 
rejection, that one of the bail referred to in the notice,' as the bail put in 
liefore, is described by a different Christian name from that which ^vas be¬ 
fore given him *. But it is no ground for rejecting bail, (that the plaintiff's 
and defendant’s names are transposed, in the notice of justification It is 
said, that the notice of justification ought to contain the addition of the 
bail"; but this, it is conceived, only applies to added bailj for it seems 
that, in the King’s Bench, when the same bail are regularly put in and ex¬ 
cepted to, the defendant need not describe them in his notice of justifica¬ 
tion". And where the notice of justification did not state the addition of 
the bail, but described him, contrary to the feet, as bail of whom notice had 
before been given, time was allowed to justify, on condition that the de¬ 
fendant should produce an affidavit that the error was accidental **. In the 
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tification. 




In service of 
notice of justifl- 
cation, or itfK- 
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service. 


Cktarnkm Pleas, we have seen * th^, by a tau nh the names «ttd 

deacHptioiis of the original, or added, bail must: in all eases be inerted) in 
the notice of jnstificatioa." And bail by affidavit were rt^oted in that «>nrt, 
on the ground that one of them was described in the 'nori^' jnstideatioa 
as J. M. generally, but in the (affidavit of justidcation, as J. M. the 
younger K But, previously to the above rule, whero bail htul^liee^ nds- 
named m the notice of justification, and ^vas swbm accordingly, court 
of Comttion Picas permitted him to justify, pn hi% ^swearing tfeat be had 
sufficient property; it appearing that he had been fonnd’iiby.the patty in¬ 
quiring after him, with reference to his becoming ®: And the want'of 
a description in the notice of justification of bail already put hi, was h<dden 
to be waived by the plaintiff's having excepted to them; as he must have 
.seen, when he entered hip exception in %he filacer’s book, where the bail 
lived, so as to give him an opportunity of inqniriijg after thein^« When 
there is a wrong Christian name in the notice of justification, the bitti court 
will allow tu»-. to mnend and justify “And where, in the case of bail by 
affidavit, the rupes of the bail were omitted in the notice of justification, 
through the neglect of the attorney in the country, the court gave two days’ 
time to serve fresh notice, there being no suggestion that the omission was 
for the purpose of delay But the bail court will not allow time to cor¬ 
rect a misnomer, in the notice of justificatiun of bail by habeas corpus t. 
In the King’s Bench, .notice of justification by three btiil, has been holden 
good''; though it is otherwise in the Common Pleas *; but notice that A. 
B. and C., or two of them, will justify, is irregular And, in the latter 
court, special bail are allowed to justify, although they did not actually 
l)ecome bail, before the notice of their justification was delivered to the 
plaintiff's attorneyvor agent*. 

It has been already shewn, in what manner the notice of justification 
should he served”’: and if the service of such notice, or the affidavit thereof, 
be defective, the bail will be rejected; unless time be asked by counsel to 
rectify the mistake, which is in general granted, on condition of putting 
tlw plaintijBT in the same situation as he would have l>een in, if the mistake 
iW not happened. Indeed, this is quite a matter of course, if the bail be 
not opposed, and the objection arise from a mere mistake or clerical error, 
as where the affidavit of service is not properly entitled And where there 
were two difi^rent notices of justification, (me being of added bail, and the 
affidavit of service did not designate which of the notices had been served 
on the plaintiff’s attorney, it was holden, that the affidavit was defective, 
and must be amended and re-swom, before the bail could justify". An 


” Jm, * 59 . 

*> 5 Tauni. ©54. 1 Marsh. 386. S. C. 

* 7 Moore, »»*. 

44 Twet. 17,18. 

CMtRep.361. (a). 

: 

“ LoflUi *«. Forreirt, W- 

ArOe, *48. 


‘ 3 Blac. Rep. 1183. 1 Ghitu Rep. 601, 
3. (a). Ante, 345. 

» Lofih 86. ,, 

* R. M. 37 Geo. Hi C. P. 1 Bos. & Pul 
660. B. M. 18 Geo. Ill. C. P. I H. Blac. 
391. cojOra, 

^Ante,^l. 

» I CWfc iUy. 1. 

"Id, is. . 



OV. liAIS.* 


m 


bowever^ of l^e service of notice of )i}stl£c 9 ti<m, wherein the de> 
ponent was described by mistake ss agent for the pUtmlif, instead of the 
was allowed to pass a>nditSttnally, provided, before the rule for 
allowance should be drawu up, a fresh affidavit was filed, in which the mis¬ 
take should be corrected *. 

Jlourthiy, When bail are taken before a commissioner, they may be op¬ 
posed, on account of a defect in the ctffi4avit of caption, or justification: 
And an affidavit of justification, stating the names and places’’ of residence, 
of the bail, without the addition Of their degree, has been deemed insuffi¬ 
cient ; but time was allowed to amend the affidavit ^: And the like in- 
duJgence was given^ where one of the bail was named Lltyd, ivith a double 
LI in the notice of bail, and Loj^d with a single L in the affidavit of justi¬ 
fication ®. In the King’s Bfi*ich,*where the sam^,.persons are bail in more 
actions than one, it is sufficient for them to swear, in the affidavit of jus- 
tificatiod^in each action, that they are worth double the amount of the sum 
sworn to in that action, after payment of all their just debts ^; but, in the 
Common Pleas, -each affidavit ought to state, that they are worth double 
the amount of the debts, in all the actions wherein they offer to become 
Intil “; unless where actions are brought against different parties, on the 
same bill of exchange or promissory note And, in the Exchequer, where 
one indorser had become bail for another, on the same bill, and both of 
them were also bail in other actions, the court held, that they ought to 
swear themselves worth double the sura sworn to, over and above all their 
just debts, and the sums for which they had justified in the other actions; 
and the bail, who was an indorser, should also have included in his affi¬ 
davit, the amount of the hill on which the action was brought An 
affidavit of the caption, or justification of country bail must state, in the 
jurat, the names of all the deponents’’, and the place at which it was 

sworn but time will be allowed to amend the defect It is said, how- 

♦ 

ever, that on bail by affidavit., time wtU not be given to amend a mistake 
in the jural, occasioned by the error of the ccanmissipner in the country, 
unless the defendant produce an affidavit of merits : And it is a rule, in 
these coses, that the defendant's attorney must pay the costs of the amend¬ 
ment. 

Fifthly, It is a good ground for opposing bail, that he is a peer of the 
realm, or member of the house of commons ’; or an attorney, or attorney’s 
clerk ’; or a sheriff’s officer, or bailiff, or other person concerned in the 
execution of process And where one of tlie bail was an attenney, the 
bail court refused time to add and justify another; holding, that the de¬ 
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lodemnified 
ddfendant’s at¬ 
torney, &c. 


Objection to bail, 
that they are 
not bou.se- 
kee|>ers, or frec- 
hoUlcn, in K. B. 


lnC.P. 


Btit on' fkttorritfy ttr hfe dttfk, ItiVe stien **, 'viUf W tHbiigh 

he ill not in general allowed to jttetiff t antt ah attbrineiy itho 'had not 
practised fot m years, has been pennitted to justify sis fell ®. ’ gb, the 
husband of a defendant, who had married after the atrest, and belbre the 
return of the writ, has been allowed tb life bail' 

Sixthly, It is a rule in the Common Fleas ®, and has become tlb settled 
practice of'the King’s Bench that **no person shall be permitted to jus¬ 
tify hhnself as good and sufficient bs^, if he shall have !‘becn indemnified 
for so doing, by the attorney concerned for the defendant.” Under fhfe 
rule, the court of Common Pleas rejected bail, who had received a verbal 
promise of indemnity from the defendant’s attorney ; though they allowed 
the defendant time to put in fresh bail S : In the King's Bench, bail was 
rejected, where he was to receive a commission on the amount fot which he 
proposed to justify And where it appeared, after bail had’ justified, 
that money hwo given to one of them for his trouble and loss of time 
in coming ap lo justify, the courty though they did not set aside the al- 
lon^ncc of bail, imposed terms upon the defendant, of producing an af¬ 
fidavit of merits, bringing the sum sworn to into court, and taking short 
notice of trial *. But it is no objection to bail, that they arc indemnified 

the sheriff’s officer or a third person •. 

Seventhly, One of the principal-objections to hail is, that they are not 
housekeepers, or freeholders And bail cannot justify as a housekeeper, 
in respect of a house which he has taken, if prevented from obtaining 
possession by a death in the family of the former tenant “; or who has 
ceased to he a house-keeper, since he agreed to become bail °: nor the oc¬ 
cupier of a tap connected with a tavern, the licence being taken out in the 
name of the tavern-keeper p ; nor the occupier, under a lease of every 
room in a house except one, which is reserved for his landlord, who pays 
the taxes : aIso, bail ^vas rejected, who had rented a house, and underlet 
the same to another, who paid the taxes, and let the first floor to the bail; 
but the landlord refusing to accept the undertenant, the rent for the whole 
honse was paid by the latter to the hail, who paid it over to the landlord 
If the bail however are housekeepers, the rent of their houses is immaterial, 
though it be under len pounds “ j nor is it necessary that they should have 
been assessed to the poor's rate*: though bail have been rejected, for not 
paying arrears of king’s taxes In the Common Pleas, the court aUowjed 
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a .yiiasp?*, ^o itt«Mify:MJiaUj.,w)^ and It^ 

wjbiO caCTiedon bu^nea^ tfcer!^ rent al^ 4»Xo« ^srfe 

paidit(jr;tli^ jointly, and hia partna* rosidod in the house, though he 
lodgod; himself at a considerable distance therefrom ?: And lehei’e a per¬ 
son h^ taken a house, occupied by several tenants or lodgers, from o»e 
of whom he had received rent, he was hoiden to be qualified to justify, as 
hail, although he had not occupied the .house himself''. The plaintiff .also, 
in that cou^t, may waive the qualification of the bail being housek^pers, 

&c. in which case they only swear, in justifying, to the amount of their 
property In the Exchequer, a person employed by the commissioners In Exchequn-. 
in the repair of water-works, who was allowed a house to live in during 
the period of his employment, for which he paid no rent or taxes, was per¬ 
mitted to justify as bail **. But a person living in lodgings in London, 
was not allowed to justify as bail, although he was a housekeeper in Sad- 
land ^ Where a bail has censed to be a housekeeper, at the time ho comes Time to n(W 
up to justify, the bail court will give time to add and justify another in j“sW'y- 
his stead ^; but whero notice had been given of bail, one of whom was 
notoriously not a housekeeper, and had refused to become bail on that 
ground, after he had agreed to do so, the bail court refused time to add 
and justify another b. 

Eighthly, It is a good objection to the sufficiency of bail, that they are For insufficiency 
not respectively worth double the amount of the sum sworn to, or one 
thoumnd pounds beyond that sum, if it exceed one thowaud pounds, after 
payment of all their debts. To tliis head may be referred bankrupts, who Bankrupts, and 
have not obtained their certificates or such as have been twice liankrupts, ‘*®’'** 

and not poid^fteen shillings in the pound under the second commission *, 
and iHsohcni debtors, discharged under the general insolvent act, who 
arc not allowed to be bail, until they have paid all their debtsAnd 
a boil who had been recently a bankrupt, was not permitted to justify, 
although he swore that he had since acquired property, by the bounty of 
his friends, to the requisite amount'. So, where one of the bail admitted 
on examination that he was a certificated bankrupt, but had since been ar¬ 
rested, and could not remember how often, but admitted that it was at 
least six times, the court rejected both, and would not grant further time 
to add and justify other bail “. And a bail was not permitted to justify, 
who had recently been bankrupt, and obtained his certificate, but did not 
know whether his estate had paid any dividend "; or who could not say 
whether, during the interval between his bankruptcy and certificate, he 
had or had not justified as bail But bankruptcy is not of itself an ob- 
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Foreigners, 
when allowed to 
be bBil, and 
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jectUisij tlid' pflsjty 'has t^istiAed'hte ah’ 

debtes*; diat^^gad tinder the insolvent aht, xiiay be ball; after he has paid 
all bis debts *’. ■ , . . 

A bail has also been rejected, on the grontlil of insuificKnejr', who 
admitted that he had been bail before, butidid not know'in hovk many 
actionsi or for what sums or swore, that he did riot kribw Whether,he 
had been arrested or not, during the space of two years '*; or who bad suf¬ 
fered his fother to receive parodiial relief*, or his children to be in the 
Workhouse, without assigning a suiKcicnt reason^; or because his name 
was on the books of the King's Bench ^irison as a prisoner, and the action, 
though supersedeable, was not actually superseded B. And it seems, that 
when the court orders the bail to submit their property to inspection, in 
order to ascertain its sufficiency to enable them to justify, the plaintiff 
may cause it to be appraised by a broker But it is no objection to bail, 
that he had been* transported thirty years before And it seems, that 
the circumstance) of not knowing the defendant, being only a mark of 
suspicion, may In;’ eaplained away K So, it is no objection to bail, that 
they are liable as indorsers of the bill of exchange on which the action is 
bfought ^ But it is said to be a general rule, that so long as there are 
outstanding dishonoured bills which are not renewed, nor the right of 
pt;oceeding upon them suspended, a person liable thereon cannot justify as 
bail And a bail was rejected, who had been bail to the sheriff in a 
former action, and not excepted to, it appearing that his property Was not 
sufficient for both actions °; though time was allowed to add and justify 
another l^il . It has been doubted, in the Common Pleas, whether it is 
a sufficient objection to bail, that he lives within the verge of the court “; 
but it seeriis that this, without other suspicious circumstances, such as his 
being much in debt and the like, is not sufficient r. In the case of bail 
by affidavit, they will not be allowed to justify, if an affidavit be produced 
on the part of the plaintiff, that they have declared themselves to be in- 
snfficient^. 

• Ninthly, Foreigners, it seems, are not admitted to be bail, merely in 
respect ofpropcrtyflirood, W'hicli is not liable to the process of the court*; 
though it has been said, that merely having no property in England, is 
not of itself a sufficient objection, without other auxiliary circumstances*: 
And where one of the bail was a Portuguese, arid onmed a ship, which 


* 1 Chit. Rap. dsf but seeid.S. 

»> Id. lie. 

' Lo«l, 72. 194. 

" 2 Ciiil. Rep. 95. 

• Id. 78. 

f Id. 77. ^ 

♦ RW Cur. M. m Geo. III. K. B. 

esgti R^. 80 . 

•'KlWi '' 

’‘r&rir.'W.. ''' 

■2 Bos. A Pul 520. 1 Chit. f^p. 287. 

Sftsi ' ' ■ ' .( 


^ 2 Chit. Rep. 7«. 

" Id. 287. 

® 2 Bkc. Rep. 956, 7. 

«■ I Sd. Pr, 2 Ed. IGJ. 

•I 1 Chit Rep. 373. (a). 

' 4 Bur, 2520,7. LoSi, 84.14?. Forrest, 
138. 1 Chit Rep. 285. 

* 1 Blao.Bep. 444. And see 2 Blac. Rep. 
1323, 4. wfere a foreigner long >4tenuciled 
in JEugland, and Iwritig proijerfy^'toad, 
was aliowtd toJusUly as had for another fo- 



7^8 before traded between -Xtondoti and- Baringt^, and was 
tben gene to, Cadiz, whei^ce sbe was expected ta netsH’ni, and atob i»i- 
sured in London ; the court of King’s Bench pCToaitted the bsdl to jus- 
tif 7 , alth(^h he did not swear to any effects in England *. So, bail Bail, having 
haye^been allowed to justify, in respect of property consisting partly of • 

cash, and partly of a freehold house at Gibraltar And the distinction 
seems to be between foreigners, and British sutfecis resident in tins country: 

ITie former are not allowed to justify, in respect of property abroad; bat 
with regard to the latter, it is said that the circumstance of their not 
having property in this country, subject to the process of the court, con¬ 
stitutes no objection to their becoming bail 

Lastly, it is a rule in the King’s Bench, that “ whenever two or more Costs, on two 
notices of justification of bail shall have been given, before the notice on "’sUfieatiOT* 
which bail shall appear to justify, no hail shall be permitted to justify, in k. B. 
tvithout first paying, or securing to the satisfaction of the plaintiff, his at¬ 
torney or agent, the reasonable costs incurred by . such prior notices, 
although the names of the persons intended to justify, or any of them, 
may not have been changed, and whether the bail mentioned in any such 
prior notices shall not have appeared, or sliall have been rejected Prior 
to the above rule, which docs not apply to country bail ®, the costs of the 
former oppositions were not allowed, although there had been three notices 
of justification, where one of the notices was merely of bail put in for the 
purpose of a render And wlnerc, ui>on the removal of a cause by habeas- 
corpus from an inferior court, three notices were given of the same bail, to 
justify in vacation, before different judges, and the plaintiff had incurred 
the expense of three oppositions, the bail court held that, on their appear¬ 
ing to justify upon a fourth notice, they had no authority to compdl the pay¬ 
ment of the costs incurred in consequence of the former notices; though 
it might be the subject of an application to the court, against the attorney, 
for vexatious proceedings e. „ In the Common Pleas, bail were not permit- In C. P. 
ted to justify, till the costs of a former opposition were paid to the 
plaintiff, though the defendant was in custody But if bail we Op¬ 
posed and rojectiid, and the defendant is surrendered on the next day, he 
moy in that court justify new ht^, without paying the colts of the former 
opposition And where the defendant refused to move that his bail might 
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justity> till they hful'paid certain cMt8> th«c(H»i; |>{H«iittCd thcm^t^^ 
on their owtt>;motioiiIn the Exchequer, 4 too genexai description ttf 
bril, although a' sufficient ground for opposing their justification, is not of 
itself enough to call upon the court to fix the deft^ant with costs of 
the opposition at the time; but the consideration of costs will be retired 
till the bail justify ^ 

If the bail do not attend to justify at the time appointed, and no fur¬ 
ther time be given, they are said to be out of courtBut ftuther time Ls 
sometimes given, on the motion, ey suggestion of counsel, either to justify 
the same bail, or to add and justify others. And it is a rule, in the 
King’s Bench ^ that “ when a motion is made for further time to justify 
bail, it must be supported by an affidavit of tlic special faq^ alle^d in ex¬ 
cuse of the bail not attending at the time mentioned in the notice of jus¬ 
tification ; or, in case further time be given upon suggestion of counsel, 
then the bail shall., not be permitted afterwards to justify, unless, at the 
given time, «iuih an affidavit be produced as before described.” The affi- 
davit in such eMsc should state, in the King’s Bench, that tlie persons not 
attending had consented to become bail, and were believed to be compe¬ 
tent to justify ®; but that for some reason they had not been able to at¬ 
tend, or that the reason of their non-attendance is unknown: in the latter 
case, it is not unusual fur the judge in tlic bail court to suspend giving 
time, till an affidavit satisfactorily explaining the non-attendance, has been 
laid before him And when the court granted indulgence for a particu¬ 
lar day, to add and justify boll, and the party do not attend on that day, 
he caimot justify on a subsequent one, so as to prevent proceedings on the 
bail bond, or against the sheriff, for any previous default, without a fresh 
rule for that purpose a. In the Common Pleas, where bail were put in in 
lime, but did not come to justify pursuant to notice, and the defendant’s 
attornify gave a new notice for the next day, the court in one case per¬ 
mitted the bail to justify, on payment of the costs of the first attendance 
But firoip subsequent cases it seems, that nothing but the act of God, 
sudb at sudden illness, or some unforeseen accident, of a serious nature, 
will be deemed a sufficient excuse for the non-attendance of the bail, or 
a good ground ^r allowing time to subst:l|||c other persons in their stead*. 

When an error or defect ’s discovepEi in the bail-piece, or notice 
of bail, or in the notice of justification or service thereof, or in the affi¬ 
davit of such sefvice, the court, wc have seen *, will give time to amend, 
or rectify the proceedings: And time is frequently granted for rectifying 
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jiiiliTfioatidA of bail; ais 

whejreJlw :/««*« omita to Oame ai! tho dtsiKmeats-", or iSdntjdits aby inter¬ 
lineation or erasure*, or, in the case of an illiterate person, does not notice 
that the ai^avit was read to the deponent, and that he scemed perfectly 
to understand fts contents, and wrote his signature in the presence of the 
comihissioners *. But the court, in these cases, will sometimes require an 
affidavit of merits So, when bail are prevented from justifying, by 
circumstances'happening they were put in, as by their subWquent 
bankruptcy or insolvency or by tiieit Itaying given up housekeeping *, 
&C. the court will in general allow further time to add and justify other 
bail K And, in the Common Pleas, when the court give time to one of 
the bail to justify before a judge at chambers in vacation, a judge's sum¬ 
mons for further time, returnable before the original time has expired, 
operates as a stay of proceedings s. But when bail offer themselves, and 
are rejected on account of some personal insufficiency, existing at the time 
they were put in, as by their being then attornies **, bankrupts ‘i or insolvent 
debtors, or by their not being then housekeepers &c. the court will seldom 
allow time to add and justify others *: And it is a rule never to allow 
time to justify bail in error™, or on a habeas corpus'^, on account of the 
delay, except in case of luiavoidable accident, such as the unexpected ill¬ 
ness of tlie bail °; or where they are prevented from coming up, by any, 
misconduct of the opposite party r. If the plaintiff, on the other hand, 
has been taken by surprise, not expecting that the bail intended to come 
up to jimtify 1, or the bail on examination give evasive answers ^ or the 
account given by them of their sufficiency is suspicious •, the bail co\irt 
W’ill in general give the plaintiff further time to inquire into their charac¬ 
ter and circumstances: And when the plaintiff has been allowed time for 
that purpose, the defendant is at liberty to put in fresh bail But, in 
the case of l»il by affidavit, where time was given to ansiver an affidavit 
oil the part of the jjlaintifF, that the bail was a prisoner for debt j the court 
held, that the defendant could not ^ve notice of and justify fresh bail, be¬ 
fore the affidavit was answered “• A judge will not interfere with another 
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Ibr fur* 
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Modes of oppot* 
' ing baiL 
By personal exa* 
mination. 


Foreigner, how 
sworn and exa¬ 
mined. 

What questions 
may be asked, in 
opposing baiL 


t>pposing ball, 
by affidavit. 


Commitment of 
bail, for prevari- 
rntion. 

Ponisliment of, 
for perjatj'. 


<!(rder for time And a niistake m dra^^ ^!3»er 

ttTn<» to justify bail on a wrong day,- is ixnfpatonal . 

The bad may be opposed, either by their personal examination or 
affidavit. When the former method is adopted, the counsc^should en¬ 
deavour, by a rigid examination, to obtain from the bail an acknowledge¬ 
ment of their real sitnation. When,the latter mode is pursued, an 
davU should be produced, disclosing such facts as will convince the court, 
that there has been some irregularity or defect itHbe proceeding, or that 
the bail are incapable of fulfilling their engagement. A foreigner may 
be sworn and examined by an interpreterAnd, in opposing bail, they 
may be ^ked any questions respecting their qualifications os housekeepers, 
&c. and tlie nature and amqunt of tlieir property, to the extent of the suni 
for which they are required to be answerable, but no further; and ques¬ 
tions are not allowed to be asked, which will unnecessarily expose the cir¬ 
cumstances of the Imil, or of other persons. But where one of the 
bail was asked- whether he had not stood in the pillory for jxrjury, which 
question M'as <'bjccted to as tending to criminate him, the court overruled 
the objection, saying there was no impropriety in the question, as the an¬ 
swer could not subject him to any punishment; and the bail admitting 
the fact, he was of course rejected''. In opposing bail by affidavit, 
the afiidavit must be put in and read, before they are examined; as it is 
a settled rufo, that an affidavit impugning their sufficiency cannot be read, 
or the substance stated to the court, after any questions have been iiskcd 
them It must set forth the particular objection intended to be relied 
on, with certainty and precision; merely suggesting matters of report and 
general opinion, mthout alleging any particular fact, from which a dis¬ 
tinct inference of iucompetency can la* collected, will be of no avail ®. 
Affidavits containing general statements of slanderous mutter, injurious 
to the character of the bail, cannot be received *■. And, in the Common 
Pleas, if the justification (»f bail by affidavit be opposed by another affida¬ 
vit, stating the insolvency of one of the bail, the court will not allow the 
mattert of the latter affidavit to be ans'wered s. 

When the bail, on cross examination, are guilty of gross prevarication, 
they may be committed to the custody of the marshal or to Newgate *, 
for a contempt of the court; and if they forswear themselves, they may be 
indicted for perjury K But the court of Common Picas will not set aside 
the justification of bail, on account of perjury subsequently discovered, but 
will leave the party to his indictment for perjuryWhere a man who 
had offered himself as bail confessed, on being examined by the court, that 
he had forsworn himself, he was presently adjudged to be committed to 
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cord. 



priiitni, And to stand upoi^ the ptUoiTi with a ntentionin^ the caiusei 
vk. « for fiilse bail,” and i« bei)ron:^t into 4e courts of King’s Bench, 
Conoimon Pl^ and Exchequer; and this, upon his confession, was ^ 
corded in court, without other Jiroceedings against him And, where 
bail had assumed j^tg;ied names, the court of Common Pleas ordered them 
and the attorney to be set in the pillory Also, by the statute 21 Jac. 
I. c. 26. J 2. “if any person shall acknowledge or procure to be acknow- 
“ lodged, any recognizance or bail, in the name of another person, not 
“ privy or consenting to the same; or (by the statute 4 & 5 W. & M. c. 

4. J 4.) before a commissioner, shall represent or ‘personate another per- 
“ son, whereby he may be liable to the payment of any debt or damtigcs; 
“ he shall, oh conviction, suffer death as a felon, without benefit of 
“ clergy.” And, where bail had been personated, the court of King’s 
Bench made the attorney pay costs to the plaintiff, and to the personated 
bail, and procure good bail, besides setting aside the execution that had 
issued against the personated bailBut the courts will not vacate the 
proceedings against the party personated, until the offender be convicted^; 
nor can a conviction take place, until the bail-piece be filed 

When bail are opposed, they arc either needed, or allowed by the court, 
unless further time be given to justify, or inquire into their circumstances^: 
And bail may be rejected, after having been permitted to pass, before the 
rule of allowance is drawn up, if sufficient cause be shewn, as that they 
were afterwards rejected in another action «. The rejection of one bail 
is a rejection of both: therefore, where one bail only had been rejected, 
and notice was given of adding and justifying another,' the court held, 
that the original notice was a nullity, and that there should have been a 
fresh notice of putting in and justifying dc hooo**. And, when bail are 
rejected, the jdaiutiff is at liberty to take an assignment of the bail bond, 
or proceed against the sheriff" by attachment for not bringing in the body; 
unless further time be given to add and justify other bail. But bail who 
have been rejected are still competent to render the defendant, in the 
King’s Bench, so long as they remain on the bail-piece •; though it is 
otherwise in the Common Pleas, where they must enter into a fresh re¬ 
cognizance, before they cm render the defendant K To detect frauds by 
lured ba^ offering themselves to justify, after they have been rejected in 
other actions, a book is kept by the master in the King’s Bench; in which 
the names and descriptions of rejected bail are entered: And it is an es¬ 
tablished rule, that if bail has been once rejected, and entered in the 
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master's book^ the circumstances trader which the reje^fon tebk 
cannot^ on a subsequent occasion, be inquired into; and consequently,the 
party afterwards continues incompetent to become bail *. So, bail were 
rejected in the King’s Bench, it appearing that one of them had been be¬ 
fore rejected in the Palace court •*. And where bool, of whom notice had 
been given, having been rejected in another cause bn the day in which 
they were intended to justify, were not offered for ji^stification, according to 
the notice; and on the next day, the defendant applied for time' to add and 
justify, and to stay proceedings against the bail below^* the bdl cbtirt held 
that this could not be done, in the absence of the plaintiff, who was un- 
apprized of tb®’ motion The general rule, however, that bail once re- 
jeetedrare always rejected, must be understood to apply^bnly to cases 
where they have been rejected for insufficiency of property, or other good 
cause; and therefore, where bail had been rejected on a Ibtmdr occasion, 
merely |iii the ground of their having been indemnified by the defendant’s 
attorn^, thc^ wore dlow'ed to. justify 

are allowed, a rule or ordtrr of allowance should be drawn up, 
with the clerk of the rules in the King's Bench or secondaries in the 
Common Plea.s and a copy of it served on the plaintiff’s attorney, or on 
the plaintiff, himself, if he has not appointed an attorney: And where a 
plaintiff siied in person, and his residence tvas unknown to the defendant, 
and his servant refused to disclose it, the court of Common Pleas ordered, 
that the affixing a copy of the rule of allowance, and of that order, in the 
prothonotaries’ office, should be deemed good service 6. Tlie rule of al¬ 
lowance, in the King’s Bench, must be served on the plaintiff’s attorney, 
even though he has opposed the justification of bail **; or though the bail 
justified after opposition of counsel, in the presence of the plaintiff’s at¬ 
torney ‘. and if it be not served, he may take an assignment of the bail 
bond‘d, or proceed by attachment against the sheriff*. When bail justify 
at chambers by consent, the jiractice of the court requires that the de- 
fondont should serve a rule for their allofi'aiice, or at least giv'c notice that 
they 'have justified And where a bail described himself as having pro¬ 
perty to a great amount, and the court directed an inquiry, wliich the 
bail eluded hy running away, they would not permit the rule of allowance 
to be entitled of the term he came up to justify, but discharged the ap¬ 
plication with costs If bail has been improperly allowed, the court, wc 
have seen will set aside the rule of allowance: And, in the King’s 
Bench, it is a good ground for setting aside the allowance of bail, that they 
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vrfite afterwards rejected in other causes ‘ And a rule for the dlowance 
of bail yraa discharged with costs, to he paid by the defendant, on an af¬ 
fidavit that the bail had perjured himself on his justification, In swearing 
that an action in which he had been bail, had been compromised K It 
also seems, that the justification of bail may be set aside in that t^urt, 
under circumstances of gross imposition and fraud, on the part of the 
bail'; and where the defendant’s attorney is privy to their misconduct, 
the court will make hin pay the costs of the application But if the , 
bail haife sworn to a false account of their property, without the privity of 
the defendant or his attorney, the plaiutilF it seems has no other remedy 
than by indictment for perjury®; though if the plainti^ can by any 
means connect the defendant, or his attorney, with the false swearing of 
the bail, the court will punish them; and they -have the means to do so, 
for the one i% a suitor, and the other the officer of the court ®. 

After service of the rule or order of allowance, the bail-pie<», in the Filing bail-piece, 
King’s Bench, should be obtained from the judge’s chambers, ifid filed 
witli the master; which should regularly be done the same terni'.ijj which 
they were allowed ^: And in filing the bail in that court, it should be ob- Of what term, 
served, that every bail taken on or before the continuance day, is a bail, 
and to be filed of the preceding term; and every bail taken after the con¬ 
tinuance day, is a bail, and to be filed of the subsequent term’S; and it is 
said, that where new hail arc added to other bail taken on or before tlio 
continuance day, the new bail shall be taken and filed as of that ten)i in 
which the first bail was put in**. But although bail, -when added and jus¬ 
tified in vacation, are filed as of the preceding term, yet bail acknowledged 
and justified in a subsequent term arc not so filed, even when substituted 
for other bail put in of the preceding term *. 

The bail-piece being filed in the King’s Bench, or bail perfected in the Entry of recog- 
Common Pleas, an entry should be made of the recognizance on a roll, 
called the recognizance roll; which should be docketedand carried into 
the treasury chamber: And this* should regularly be done, before any pro¬ 
ceedings arc had against the bail ’; or at least before they arc called upon 
to plead; for otherwise they may plead nul iiel record: and if the re¬ 
cognizance roll be not airried in till afterwards, it seems that they may 
withdraw their plea, and the plaintiff must pay the costs of itIn the In K. B. 
King's Bench, the recognizance of bail by bill is entered by the plaintiff's 
attorney, after the declaration, with a memorandum of the term it is of; 
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but by original, it is entered by the jEbcer, after a Ratal of the precen*. 
And in this court, the course is always to enter it as taken in court, though 
it be actually taken by a judge in his chamber *•, cw by a comndauoner in 
the country; neitho* is it a record till entts^ed**: And if, in a joint action 
against two defendants, the recognizance of bail b| entered by mistake as 
in an action a^'nst one only, and the plai^iff, 'aft#, two writs of wire 
facias against the hail, and nihil returned to them, si^ judgment against 
the bail, and take out execution, the court will set aside the Judgment and 
execution for irregularity In the Common Pleas, the filahnilllmters the 
Reognizance on the roll**, and dockets it: And in 'thed;,cotUt, when it is 
taken by a judge in his chamber, or by a commissioner in the country, it 
may be entered specially; it being a record immediately -uponifthe first 
caption, and binds the lands, before it is filed at Westminster ®. Where 
the plaintiff was called by a wrong name in the recognizance roll, the 
court would not rectify the mistake, but gave judgment for the defendants, 
on an iw^^ne >*' tkl record^. So, they would not amend a clerical error, 
in the spslb.;. j of the plaintiff’s name in the recognizance, without the 
consent of the bail’*: And where an original capitis was issued into a 
county palatine, and the defendant was arrested and put in'bail as upon 
a testatum, which ums entered in Middlesex, and a declaration was after¬ 
wards delivered, in which the venue was laid in Lincolnshire, the court 
refused to interfere, after a considerable length of time, at the instance of 
the bail, by ordering the entry of the recognizance to be made conformable 
to the facts of the case But, in scire facias against bail, if there be a 
failure of record, through a misprision of the officer, the court will permit 
the entry of the recognizance to be amended And, in a subsequent cise, 
the entry was amended, at the instance of the bail, where the plaintiff's 
name had been mis-stated ‘‘t 

Such are the means of putting in and perfecting bail above, when the 
defendant is at large, in order to jmevent an assignment of the bail-bond, 
or proceedings against the sheriff. Bail above may also be put in and per¬ 
fected, at any tune pending the action, where the defendant is in custody 
of the sheriff, or of the marshal of the King’s Bench, or warden of the 
Fleet prison. And it may even be put in, for liberating the defendant, 
after final judgment against him, and before he is charged in execution'; 
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otlierRrisdi on a wit of errmc being brought^ wliicb is a supersedeas of exe¬ 
cution, he must lie in custody until it be determined. But bail who have 
rendered the defendant in thuiy. discharge, cannot afterwards justify, so as 
to Tel«we him from imprisonment, without entering into a fresh bail- 
piece •. A doubt having arisen, whether a prisoner could be bailed in 
vacation, it was emmted by the statute 43 Geo. III. c. 46. § 6. that " if 
“ any defendant shall be taken, detained or charged in custody, at the 
“ suit of any person of persons, upon mesne process issuing out of any ofi 
" his majeiCt^’s courts of record at Westminster or Dublin, and shall be 
“ imprisoned or., debdned thereon after the return of such process, it shall 
“ and may be lawful for such defendant, in vacation time only, and upon 
“ due notice thereof given to the attorney for the plaintiff or plaintiffs 
" in such process, to put in and justify bail, before any one of the 
“ justices or barons of the court out of which such process shall have 
“ issued j who may, if he shall think fit, thereupon order a rule to issue 
“ for the allowance of such bail, and may further order such defendant to 
" be discharged out of custody, by writ of supersedeas or otherwise, ac- 
** cording to the practice of such court, in like manner as the same is and 
may be drtne by an order of court in term time." This statute only 
applies to arrests on mesne process, issuing out of the superior courts; 
but it seems that an habeas corpus, for the removal of a cause from an in¬ 
ferior court, is considered as mesne process To discharge a defendant 
out of custody on this statute, bail above must be put in before a judge ®, 
Jind notice thereof given to the plaintiff’s attorney, and that tlie bail will 
justify themselves on a certain day, at a judge’s chambers ; and an af¬ 
fidavit made of the service of such notice : and when the bail have jus¬ 
tified, the judge will grant his//o/ ® for a rule to be drawn up for their 
allowance, and for the discharge of the defendant, if in custody of the 
marshal, or for a writ of supersedeas to issue, if in custody of the sheriff, 
or warden of the Fleet prison; and thereupon a rule being drawn up by 
the clerk of the rules in the King’s Bench or secondaries in the Common 
Pleas s, and a writ of supersedeas •* issued when necessary, and delivered 
to the sheriff or warden, the defendant will be discharged out of custody *. 


Before we dismiss the subject of 1 
nature and extent of their liabUity, 
charged. 

By the terras of the recognizance 
fendant be convicted in the action 

* 2 Chit. Rep. 76. 
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>ail, it may be proper to consider the 
and the means by which they are dis~ 
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• Id. § 88. 
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d^y^W'dains^s, ft«d wfets recovered, (KT reiMl^ lij^rbodf 
the eai»ithal of the King’s Bench, or tmurden of the JPfee* prison*; and 
theref^, if the plamtiif declare in due^’tom*^ Ibr the otuto of Action ex-^ 
pressed in the process arid affidavit tO'^d';tri1d}ail, and proceed thereon 
to judgment against the defendant, whether by^wnfessiw, mn sum infor- 
matus, or »*At7 dicit, or on demurrer, nuj Usl record, <^Werdict, the bail 
are in general liable to pay the condemnation money, or render the de¬ 
fendant. i 

In the King's Bench, the ancient course of the (»urt was, that if a man 
became bail for another upon a latitat. See, innriy sum of moneys however 
triding, he was bail for him in all actions brought by the sam* ‘lUdlitidr, 
during the same term, wri!^ the sums ever so great To rectify tliis ex¬ 
traordinary practice, a rule was made, that if the plaintiff should declare 
against the defendant, upon any bail by him put in, for a greater sum 
than was expressed in the process upon which the defendant-was arrested, 
then the ho pot iri should not be chargeable in that action®. Still, 
however, the hail ’.vcie liable to all actions, wherein the plaintiff declared 
for and recovered a less sum than was expressed in the process**; and 
where he declared for and recovered a greater.Hnm, the bail %cre totally 
discharged®. At length it was resolved, that as on the one hand, there 
Avas no colour to subject the bail to more than they were bound in, let the 
plaintiff's demand be ever so much more; so, on the other hand, there 
was no reason why the plaintiff should suffer by his moderation in talcing 
bail; but the recognizance should be considered as an agreement to pay to 


the extent of the sum sworn to and costs, or render the defendant And 
accordingly it^g now settled, in the King’s Bench, that where the plaintiff 
declares for or recovers a greater sum than is expressed in the process 
upon which he declares, the bail shall not be discharged; but be liable for 
so much us is sworn to, and indorsed on the process, or for any less sum, 
which the plaintiff in such action shall recover 8, together with the costs of 
the original action **. And tlicrc is mi distinction in practice, between ac¬ 
tions commenced by bill and by original writ; but the court, in either 
case, will enter an exonerelur on the bail-piece, on payment of the sum 
sworn to and costs, though less than the sum acknowledged to be due *. 
The bail, however, are not liable to pay the costs of ^writ of error **; nor 
is the plaintiff entitled to levy equitable costs, out of the penalty of the 
rccf^izance *. In the Common Pleas, eaidhdf the bail is separately liable 
for the sum recovered, to the full extent of the penalty of the recognizance. 
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being double the iunount of llie «am swoni loi or indorsed on il^e writ latf 
der a judge’s order*. Bat tbe bail ero' not liable^ in tbat coart> to the' 
payment of interest on the sm^ jne^jovered, subsequent to the judgment V 
And although bail, having render^ the defendant, instigate him to vexa¬ 
tious attempts to obtain his ■dischar^. under an insolvent act, that court 
will not compel them to pay the Costs of-the plaintiff's resisting those at¬ 
tempts®. In the Exchequer it is a rule^, that upon a recognizance of In Exchequer, 
bail, in any action brought in that "court, the bail therein are not jointly or * 
severally hahlc in such action, for more in the whole than the amount of 
the sum sworn to in the aflidavit of the cause of action, together with the 
costs^bfSiudh action, unless any proceeding be had upon their recognizance, 
in which case they will also be subject to such Other costs as they are by 
law liable to.” 

The bail to the action are discharged, by performing the condition of Means of dis- 
the recognizance, or by some matter operating in excuse of performance: 
and the condition of the recognizance is performed, cither by paying the 
debt, or damages, and costs for which the bail are liable, or (which is 
more usual,) by rendering the defendant to the custody of the marshal of 
the King’s Bench, or warden of the Fleet prison. 

In treating of the render in discharge of bail, it may be proper to con- By render, 
sidcr by whom, or what bail, the render may be made, with the time and 
manner of making it. The render may be made not only by the bail put By what ba'd. 
in by the defendant himself, but also by such as are put in by the sheriff, 
or his bail, for their own indemnity And, on an exception to bail, if no- By bafl excited 
tice be given of other bail, only one of whom justifies, and the names of tif 5 Ti*i!g, 
the former stiU. remain on the bail-piece, the first bail may render the 
principal, in the King's Bench ^ Even bail who have been rejected have 
in that court been holden, so long as they remain on the bail-piece, com¬ 
petent to make a surrender s: And where one bail only bad justified, and 
time had been refused by the court to justify another, the court held the 
render sulficient •*. In the Common Pleas, when bail -above were excepted In C. 1’. 
to an could not justify themselves, thcy*were formerly considered as no 
bail, and therefore could not have rendered the defendant to prison; but 
other fresh bail miglit have been put in, and before any c:^ception taken 
to them, they might’huvc surrendered "him to prison in discharge of them¬ 
selves ‘: And it is now holden, that bail who have been rejected may enter 
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At Yt4iat time. 


Before return of 
writ. 

After exception, 
and before justi- 
ficatiou, &c. 


After regular 
time for Justifi¬ 
cation expired, 
iuK. B. 


InC. P. 



iirt»%*3!ww raBognintnoes ftw the 

Bttt bwl surreptitiously put in are to render''fiiai **/ 

' Hffc defendant havSitg put in bail^ xuAy render himself; or he taken and 
rondcred in their discharge, at any time pending the action; or after 
jud^ent fer the plaintiff, and before the retwn of the, enptar ad 
stttMfaeiendmn, or even after such return, and'befeTe the expiration 
of the time -allowed for that purpose, by the indulgence of the court. 
Bail afaove^ we have seen may be put in before the return of. the writ, 
for the purpose of rendering the defendant; and it is not necessary, in 
either court, for the bail to justify, in orde^. to render, even after they are 
excepted to, or thongb the sheriff has been ruled to bring in the tMSdy or 
the plaintiff has taken assignment of the bail bond ^ „ The render of 
, the defendant is deemed equivalent to perfecting bail And, in the King's 
Benoli, the sheriff is not liable to an attachment, when the defendant is 
rendered at any time before the expiration of the day allowed for bringing 
intbebo<ly- - or even, after the rule for bringing it inis expired**: And 
tbe^bail to the sheriff are entitled, in that court, to the benefit of a reader 
made without justifying, after the regular time of justification is expired, 
so as to stay the proceedings against them on the bail bond, upon payment 
of costs*. But where the defendant was rendered after the time for put¬ 
ting in bail had expired, but within the further time allowed him for that 
purpose by the indulgence of the court, it was holden that the render was 
out of time, and that an attachment issued after notice thereof was regu¬ 
lar, and could not be set asida, without an affidavit of merits’*: And 
where the rule for the allowance of bail was discharged, on account of per- 
jimy in one of the bail, and, pending the motion for setting aside the al¬ 
lowance, the defendant wivs rendered, the court of King's Bench held, that 
the plaintiff might notwithstanding proceed on the bail bond ’. In the 
Common ^^leaa, where the sheriff had suffered a person who had been ar¬ 
rested to go at large, without taking a hail bond, the court would not 
allow him to render*'the defendant, after an action commenced against him 
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£ar thmf^ he.lMtd nat Jbea niMl^to relwm llw wd% i>T ^ 

inlJ)ebodyjMbmti;ieactdono(imi](i^t^ ^ 

After judgment^ it was siiaci^tlj tlia iramrse of the ooiirta laot to sdlow a After ju^gn^t, 
leader, subsequently to the retuxn of aon erf invenius to a caj^Aas ad mtis- by 

Jaciendum\ Bat great mist^ief resulted from this practice J for the/*«“■ 
plaintiff would sue out a capiat# returnable the next dhy, so that the bail 
had little or no time to bring in the body®; To remedy whi<^, when the 
plaintiff proceeded by scire facias, the judges indulged the toil so far, as , 
to permit them to render the body, upon the return of the first scire fa¬ 
cias, if the capias were returnable de die in diem^s but if it were return¬ 
able the-'pext term, the bail were strictly holden to render the principal by 
the return of it Popham Ch. J. extended thi| indulgence stiU farther; 
and permitted the toil to render any time before the retum'of the second 
scire facias, or upon the return, sedente curid This practice, however, 
appears to have been disallowed by lord Coke^: but it was soon after re¬ 
vived, in the time of Croke (Jh. J.**: and accordingly, it is now fully set¬ 
tled, that in the King’s Bench, the render may be made at any time be¬ 
fore the rising of the court, on the return day of the second scire facias, 
or of the firdt, when scire feci is returned, by bill^; or by original in that 
court, as well as in the Common Pleas, at any time before the rising of 
the court on the appearance day, or quarto die post of the return, of the 
second scire facias or of the first, where scire feci is returned *, and not 
after Before the return of the capias ad satufqciendum, the render is When matiei- of 
a matter of right, and ma^ be pleaded®. ' But afterwards it is allowed by "S’*** f®'*'^®**^* 

the grace and favoiur of the courts “, and not -ex debito Justiticej for the 
condition of the recognizancq • is broken, upon the return of non erf in¬ 
ventus to the capias: and therefore a subsequent render cannot be pleaded^; 
tliough, if made in time, the bail may be relieved by motion p. If the 
toil, at any time after the return of the capias, render Bie principal at a 
Judge’s chambers, and he be committed to a tipstaff, from whom he es¬ 
capes or is rescued, that will not be d good render i; for the courts will 
not suffer the plaintiff to be prejudiced, by their indulgence to the toil. 

When the plaintiff proceeds by action of debt on the recognizance, the When plaintiff 
render may be made, iu the King’s Bench, by the space of eight entire days, Sm ^debt on" 
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9^ OF ffSCIAIk 

ih« rec^l- in fdtt te]!Sfi> next a^r the return of the bttiiat, or . <Aher process ageing 
*ance>BiK.B. gn intervening Smdtiy ii to be reckoned as one of the 

^ht days allowed for rendering the defendant ^ If there be not the full 
number of days in the same term> they nmst be made up in the following 
(me: And if an action be brought here against baii^ on a recognizance 
taken in the Common Pleas, they have the sair^ time allowed them for 
rendering the principal, as if. the recognizance had been taken in this 
court*’. Where an actimi was commenced, and afterwards discontinued, 
and then the bail renieired the principal before the brining of S; new ac¬ 
tion, the cx)urt held the render to be good, it being before the return of the 
process in this suit; and it was the fault of the plaintiff not to begin right 
at first So, where the plaintiff sued the bail on their recognizance, who 
did not render the principal within eight days, and then the plaintiff died, 
and his executors brought another action against the bail, it \vas ruled 
that the bail had sight days from the return of the process in the second 
In C. P. action, to ren icr principal ®. In the Common Pleas, the render must 
be made before the rising of the court on the quarto die post of the re¬ 
turn of the process S; which must be served on the \m\four days at least 
before the return And in that court, they arc allowed the same time 
* for rendering the defendant on an attachment of privilege, as on a common 

capias *. And if a bail be served with process on his recognizance, and 
' die before the quarto die post, and fresh process issue against his executors, 
they have until the quarto die post of the return of the second writ, to 
In Exchequer, surrender the principal **. In the Exchequer, didyfour days are allowed 
the bail to surrender their principal, when the plaintiff proceeds by suh~ 
pcena though f^hl days arc allowed, when the proceeding is by quo 
minus In calculating the four (Jays, one is reckoned inclusive, and the 
other exclusive^. And if an action be brought in this court, against bail, 
ujwn their recognizance entered ’nto in the King’s Bench, they must ren¬ 
der their principal^ as if the recognizance had been taken in the Exche- 
• quer®. 

a * 

EoUrgiiig time It was not formerly usual for the courts to enlarge the time for bail to 
surrender their principal: And, ip one case the court of King’s Bench 
refused to enlarge it, on an affidavit that the principal could not be re¬ 
moved, without endangering his life; and in anotheri, on the ground of 
the unwarrantable arrest and detention of th«‘ principal by a foreign 
enemy. So, they refused tp enlarge the time for the bail to render their 
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principal^ on an affidavit that he vm, a lunatics it not appearing that he 
was in such a state as to occasion any immediate peril of life> eitlier to ^ 
himself or those about him *. But in a later case i*, time was allowed for 
the bail to surrender their principal, where, the latter being in custody 
under the prwess of another court, it appeared, on the return made to a 
habeas corpus issued by the bail in order to render him, that he could not 
be removed out of such custody, without danger to his life, and that such 
impossibility still continued. And where the return to a writ of latitat 
stated, that the defendant was insane, and could nOtf'be removed without 
great danger, And continued so till the return of the writ, the court refused 
an attachment against the sheriff'. So, where the principal has become 
bankrupt, the courts will enlarge the time for surrendering him, till after 
he has finished his last examination <*. So, where the defendant was in 
the criminhl custody of the court of King’s Bench for a conspiracy, the 
court of Common Picas, though they would not take him out of such cus¬ 
tody, enlarged the time for the Imil to render him in their discharge ®. 

And time has been enlarged, in the Exchequer, for the bail to surrender 
their principal, till a week after the expiration of the term of his imprison¬ 
ment in a county gaol, under a convictionr and sentence for a misdemea¬ 
nour Tlie court of King's Benrii, however, will not grant a rule for 
that purpose, unless it be sworn that the application is made by the bail e. 

Wlien the defendant is at Idrge^, he may come and render himself, or Render, how 
be taken and rendered by his bail, either in court, if sitting, or before a felJaanrlrat'*' 
Judge at his chambers ; and the court or judge will make out a committitur, large, 
or minute of the render * and commitment i*, and cause, the defendant to 
be sent therewith, in custody of a tip-staff, to the King’s Bench or Fleet 
prisonWhen bail above are put in, lihe principal is supposed to be de¬ 
livered into their custody by the court ™ ; as is evident from the language 
of the bail-piece, ^'hich states him to be delivered to bail, &c.: and it is 
said, that they have their principal always in a string, which they may 
pull whenever they please, and render Him in their discharge Tlie bail 
may also take their principal on a Sunday, in order to render him ^; and 
they may even take him, during his examination before commissioners of 
bankrupt p, or going to a court of justice So, they may justify entering 
the house of a third person, in which the principal resides, the outer dwr 
being open, in order to, seek after, for the purpose of rendering him, al¬ 
though the principal was nbt in the house at the time When the prin- 
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Entiy of state 
of cause, in 
K. B. 


PracUce, in 
C. P. 


When defendant 
is in custody, on 
cinl process. 


# tbe bul, |t ia him; 

fij(fc Cannot depute their right of custody to an'othw,* without the de- 
ftxudaut's' consent in writing, till he be rendered • ; but it has been deter- 
mhiedj that a third petson may assist the bail in ii0c|ng their principal, 
and may lawfully detain him, although the bail do continue present**. 
A render may be made by the party himself, wthout an attorney ®: and it 
is not n^ssary that the defendant should be taken to a judge's chambers, 
for the purpose of rendering him in discharge of his bail, unless he desire 
it ^} nor that a cmmUfitur should be entered, when a principal is rendered 
in discharge of his bail, but the bail may enter an exoneretur,^ and be dis¬ 
charged*. In the King’s Bendi it is a rule, that “ under every commit¬ 
ment i^ould be entered the state of the cause, at the time of the render: 
If before declaration, the sum sworn to on the arrest; but if after declara¬ 
tion, these words should be added, declaration ^fikd of delivered,' issue, or 
interlocutory Judgment signed, as the case is^; If Sfter final judgment in 
debt, the dehi damiges; in other cases, the quantum of the damages^.'' 
In the Commit'' Pleas, the fijacer attends with his book, at the judge’s 
chambers, and stakes the render':^ And ^here it was made on the last day, 
the court ordered the hodr of the day, or true time of the defendant’s sur¬ 
render,' to be entered by the filacer, in order that it might appear whether 
the surrender was^^ade l^fore or after the rising df the court •*. 

■When the defend^t is iit^ custoc^ on civil process, there must be a habeas 
corpus cum causd for bringing him i^, in order to render him in discharge 
of his bail. This writ may b;^ issued in term or vacation, returnable im~ 
median *,• and the judge Avill, on the defendant’s being bro&ght up, either 
commit him to the custody of the marshal in the Kin^s Bench, or warden 
of the Fleet, in the Common Plcds and l^xchcqucr, or remand him to his 
former custody. In genenH, when the croWn is not concerned, the court 
will commit the defendant tojthe custody of the* marshaT, or warden: But 
where on ifiipressed man, not being liable to be taken out of the king’s ser¬ 
vice, by any process, other thali for some criipinal patter, was brought up 
by the keeper of the Sayoy,^ be surrendercdjjn discharge’of his bail, the 
court of King's Bench fir^ committed^kim to the custody of marshal, 
and then ordered him to be delivered mf(^nferito the keeper of the ^avo^,* 
which was donej and as exoneretnr entipred^on the Wil-piece *'. A certio-> 
rari will not lie, to reipove the record of I'judgmWt pbtained against a 
defendant in the county palatine of Durham, for the purpose of enabling 
his bail to render him in the King’s !&eoch, though he be a prisoner for 
debt in the custody of the marshal 
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oii, ftUtf, pourt of On^rteinaiac- 

King’s ]^i]«h trill in some cases grant a kahms corpus ad mbjkiendbm, for 
bringing him up; as where he is in custody iindor a charge of felony*# of 
of obtaining money under false pretences \ or has been committed, to prison 
by commissioners of bankrupt# for not answering questions to their satis¬ 
faction®. The habeas corimSj in these casc^# mu^t be issued on the crown 
side of the court of King’s Bench; on which side also must be taken out 
the subsequent rfile for the defendant’s surrender, in the action# bis com¬ 
mitment pro Jbrma to the marshal# and his recommitment to his fom^r ‘ 
custody# charged with the several matters against him **: And imder this 
writ# the court will remand him to his fonper custody *. But if a defend¬ 
ant be in the criminal custody of the court of King’s Bench, the court of 
Common Pleas will not take hhu out of such custody, in order'to surren- 
der him in discharge of his bail ^; though, if the imprisonment in such 
case were only tempo|«ry, the court would it seems relieve the bail# by 
enlarging the time for surrendering the principal, until after the time of 
his imprisonment has expired s. 

When the crown is confcenied,^ the courts will not, in general, chaise "WTijen crown is 
the custody., without the express consent of its ofticers ’’: Though whore a 
defendant, being charged in cusitody upon ah extent or information^ or for 
a cmlc7npt in not pay^ the king’s debt, is brought up to the court of 
King’s Bench on a habeas corpus, to be surrendered^in discharge of his 
bail, and it appears that the civil action in which he was bailed was com¬ 
menced before the, other proceedings, and the cohrt are satisfied that it is 
for a just debt# and the application really made the bail# they will com¬ 
mit him, as their prisoner, to the custody of the marshal: Foe> by the 25 
£dw. III. stat. 5. c. 19. “ the king’s debtors shall not be protected from 
" the proceedings of their other creditors agaitist them The attorney 
general, however# may have a habeas corpus, to remind the defendant 
In the Common Pleas, where A. was arrested ancf held to bail in a civil 
action, after which an extent issued against him at the suit of the crown, 
and he 'lyas thercu|)on comnutted to the custody of the.shcril£i of Lmtdoti; 
on an application to the court by tjie bail for relief, it was holden, 1st, that 
the bail were not ehti&-d to enter an exmeretur on the bail-piece; 2dly# 
the crown having refused its consent to the defen^nt’s being surrendered, 
unless he should be imnicdiately remanded to the cuj^tody' of the marshal, 
that this court would have no authority so tqi remand him, after he had 
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Notice of ren¬ 
der. 


Conscquenre of 
not giving it. 


Costs, when pay¬ 
able for want of 
notice. 


When not. 


or spsm^h miL. 

I)eiiiR.,«aiTdndered to the warden ot the ; and 3djiy^ that the bail could 
liot aorrender the defendant habeas campus, as a tnattw of right, with^^ 
but the consent of the crown*: But the court expressed their readiness to 
give the bail time for surrendfflripg, the defendant 

The defendant b^ing reud^ered, potice thereof should be given, without 
delay, to the plaintiff's attorney **; t® the end that the plaintiff, if he think 
proper, n)pycharg| the defendant in execution, or at least that he may not 
be at any further trouble or expense in. proceeding against the bail. If the 
plaintiff therefore, though want of notice, continue t<> proceed against the 
bail, though this wiH not vitiate the render, yet they shall not be x<d*®'^ed 
unril they have paid the charges®. But the notice need not be given before 
the rising of the court, on the day of render : And if the principal be 
surrendered Jh time, but the bail omit to give regular notice of it to the 
plaintiff, in consequence of which he proceeds upon the bail bopd, or 
against the sheriff, the bail may apply to set aside thf proceedings, on pay¬ 
ment of q)sts, eveu p^ftcr the execution levied, and the money is in the 
sheriff.’s hands* Aler due notice of the render of the principal, the 
plaintiff still proceeded against one of liq, bail, in an action of debt on the 
•recognizance, because no offer was mffle to pay the costs in the suit 
against him, ucfr any rule obtained to stay proceedings on payment of 
costs ,* and the court of King’s Bench held the sb^^ueut proceedings to 
be irregular, being contrary to the rule of TrmJ 1 Ann, which deriares 
that on such notice of render, all further pruceecUngs^against the bail shall 
Affidavit of ser- cease In Jthe King’s Bench, an affidavit*is required to be made of the 
service of notice of render®; but 'this seems to be only for the purpose of 
getting the bail-piece from the judge’s chamlxjrs, and not necessary in order 
to make the render complete, so as to (|ischarge the bail below, and prevent 
an attachment agajnst„the sheriff *: Therefore, an attachment issued after 

iV 

notice of render, blit before affidavit thereof, is irregular, in the King’s 
Bench ; and, in the Common Pleas, an affidavit of the service of notice 
of render is altogether unnecessary h 

The next step to be taken, in order to discharge the bail, in the King’s 
Bench, Is to enter an exoneretur on the b.ail-piece: to effect which, the 
bail-piece, if not already got, riuhild obtained from the judge’s cham¬ 
bers, and a certificate ^ from the prison,^ that the d^endant is in custody. 
These being carried to the master,.,hqwill enter an exmeretur on the bail- 


Unnecesssry, in 

ap. 

Exomretur on 
baH-mece, in 

K,B. 
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piube, i^ould' then be filed with the signer the writs; for if the ■ 

Imil-piece be filed without an exoncretur^ theibail remain liable, though the 
defendant be actnally in prison*. Yet, where the bail-piece has been pre¬ 
viously delivered out to be filed, to the'plafhtiff's attorney, who neglects to 
file it, he cannot proceed against the'^'bSil; ’for want of ah txoneret^ , 

And where the render is in other respects r^lar, the court will not order 
an eXoneretur to be entered on the bail-piece, upon paymg the costs that 
have accrued subsequentto the tender®. In the Common Pleas, the filacer’s book, 
exoncretur is entered in the filacer’s Ixtok, 'on makihg the render at the 
judgeVchambers**. And where judgment having been entered up against After error 
a defendant in tlm Common Pleaii, he brought a Writ of error in the j^^er B 
King’s Bench, ti^here judgment was affirmed, and aftenvards brought 
a writ of error in the House of Lords, and pending such writ surrendered 
himself in discharge of his bail to the King’s Bench prison; the court of 
Common Fleas held, iSiat the hail were entitled to have an exoneretur en¬ 
tered on the Imil-picce; as the recognizance of bail still remained in that 
court, where the action was originally commenced j and that the defendant 
having been rendered to the.Kingf^Beach prison, the terms of the recog- 
niKince could not be complied with, as that court would not allow him to 
be delivered up or tr»ferred to any other custody®. It was Formerly Entry of render, 

usual to make an enti^^ the render in the marshal’s bock, kept in the i" “"s''*!’* 

V 1 T* 1 ^ .boot, unneces- 

King s Bench office ‘; but this is now holden to be unnecessary * : the 

practice being, when liail bring the defendant to the judge’s chambers 

to be rendered, for the judge tomake out a ctmmiitHur, which.i^ delivered, 

together with the prisoner, £o th# tipstaff, who carries him to the King’s 

Bench prison, and there delivers the prisoner, with the commitiifur, to the 

marshal or his officer ; and it is the duty of the clerk of the papers there, 

to make an entry in the marshal’s book K 

The bail to the action are excused from the p^formance of the condi- Excuse of pci- 
tion of the recognizance, by the act of God, as by the deaik of the priiici- 

^ t co^ni^ance, 

pal before the return of the capias ad satisfaciendum ; or by act of lam, act of God. 
as by his bdng made a peer of the realm, or member of the house of 
commons, or bocumiug bankrupt and obtaining his certificate, or being 
discharged under an insolvent debtors’ act, or by his being under sentence 
of transportation, or impressed into the king’s service, or sent out of the , 
kingdom under the alien act, &c.; or by act or default of the plaintiff, as By act, or de- 
by his not proceeding in the action in due time, or proper manner, oy by of plaintiflC 
his taking a cognovit, and giving time thereby to the principal, without 
the consent of tlie bail. ' 



* R. B. 1 Ann. »*g. S. la). K. B. 1 Salfc. 
98. 8 Mod. 288. 

^ 8 Mod. 280. Barnes, Is. S. P. 

'Say. Rep. 7, 8. 1 BSt. 4oS. 

’• Imp. C. P. 7 Ed. 628. 

* 9 Moore, 6fi. 8 Bing. 18. S. C, 

^ R. T. 8 Ann. (o). K. B, and see 1 Salk. 
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872,8. 12 Mod. 598. S. C. 2 Sir, 1215. 
1226. 8 Bur. 1049. 2 SmiUi Rj 243. 1 
Chit Rep. 361. 

* 2 Bam. & AlA 607. 1 Chit. Rep. 859. 
Sw C. 

^ 1 Chit. R<^. 864. 
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'[ Ijiill, t»y (fcath, or 
i)!unmty, of prin* -i 
cipaL 


Principal being 


if j»]|i4t3flble &r tfa# dfopbai^ from. 

tibteir if tjke death hapjwn after tlw tet«m of the 

cajms ad stdsfacwidum, ^ before it is filed, the bwl aYe fixed ■. And 
4he wurts, we have s^n *», will not^discharge them, on the ground of the 
insamiy of their principal; although a commission of lunacy nu^ have is¬ 
sued, under which he ha® been found a lunatic. In lik^ manner, if the 


made a jicci, &c, jjg made a peer of the realm *, or member of the house of com- 


Banki-iiptoy, or mons •*, Of Become banl&apt and obtain his certificate®, or be discharged 
bwolreot'oct^**'^ under an insolvait debtors’ act &c. at any time before the bail afe fixed, 
&«• thej^ are in consequence discharged: And, in any of tli^g above arses, the 

courts, on .^tion, will order an exonerelur to be cn):ercu bn the bail'^iece, 
or in the filacer’s book. 


When and bow When the defendant has become bankrupt and obtained his'certificate, 
Wnt'rapi^’ and before the expiration of the timt; allowed to the baih by the indulgence of 

ceriificaip of the court, iit swiTCiidering him, that is, (when the plaintiff proceeds by 

C. P. scire fQcu:x,) bjfor<e the rising of the court on the return day of the second 
scire facias dr of the first, w]ien|ji^tVe fed is returned, by hill iji 
tlie King’s Bench ; or by original in that court, as well as in the Com¬ 
mon Pleas, before the rising of the court on the appearance day, or quarto 
die post of the return of the second scire facias, bir''of the first, when scire 
feci is returned ; or, when the plaintiff proceeds by action of debt on the 
recognizance in the King’s Bench, within the sparse of eight entire days 
in full term next after the return of the latildt or other process against 
the boil', or, in the Common Pleas, before the rising of the court on the 
quarto die post of the return of the process the court on motion, sup¬ 
ported by an affidavit of the facts, will order an exonerelur to be entered 
la Exchequer, on the bail-piece by bill, or in the filacer’s book by original^. And, in 
the Exchequer, proceedings were stayed in an action against bail, and an 
exonerelur ortlered to be entered on the bail-piece, after the defendant had 
obtained his certificate, on payment of the ci>sts of the action, and of the 
application ; although the recognizance had been entered into for his dis¬ 
charge out of custody, after final judgment, and tlie certificate had not 
I)een allowed by the chancellor, till after the expiration of the time stipu- 
Wren not dis- kited for making tlie render But the court of Common Pleas would 
C. g. not relieve the bail of a bankrupt who were fixed after the appearance day. 


* 6 Durnf. & East, 284. 

■ 

* Doug. 45. 

^ iMoiridi'e, one, ^c. v. Flood, 11.26 Geo. 
'III.’IC. D. 4 East, 190. S. C. cilctL 
« I i5e». «H. J pur. 24.4, 5. 8. C. Id. 
'' CoW[i. 824, 

* 2 ,C^t. Eep. 10.», 

} pin. & Cnss, 247. 2 Dowl. & Ryl. 
,185, fhC.' '>•: 


■ .Ifde, 283, 4. 

Ante, 284. 

* Clinduiul V. Dickam^:><^ another, bail of 
Tmnkins, E. 41 Geo. lli, K. B. 2 Chit. 
Hep. 104. 14 East, 69.9. 1 Barn. & Aid, 
1,12. 8 Bam. & Cres. 222. 6 Dowl. & RyL 
268. S, C. K. B.** 2 New IleK>. C-1*- 
J90. 8 Taunt. 28. 1 Moore, 467. S. C. 7 
Moore, 666. 1 Bing. 164, S. C. C. P. 
M'Clel. ,110. 399. Excheq. 

M'Clel. 399. 






die potl tile “return 

between ei^ature the lEils ,0^ end i 

the ctNDamissioBersj and the time of kt aljowni^ce hjr the' Xibrd^fTiiinq^llor *. 

And, in that court, where an action waa com^nce||, and rai defendant 
became bankrupt and obtained his ccr^cate, and afterwards neitnilted ' 
judgment to be signed for want of a plea, after which the plaintiff proi 
ceeded against the bail, the court of Comrpon Pleas Would not reliet^e 
the bail on motion^. And it seems that in such case, they could in no ‘ 
way take advantage of the bankruptcy and certificate 

The eburt of King’s Bench would not relieve the, bail, on the ground Inwhatcaie* 
that the debt was contracted while the defendant was resident in a foreign wm'^n^'^grant 
country, and before he. became a bankrupt by the laws of that country, fe'ivf* 
though he might have obtained his curti^cate thCre And where the de¬ 
fendant bemme bankrupt, before the statute 49 Geo. III. c. 121. § 14. 
and the plaintiff proved his debt under the commission, but did not other¬ 
wise proceed under it, the court held that the bail were liable; though 
tlie plaintiff liad lain by two years before he brought his scire facias 
against them But now, since making of the above statute, if a 
plaintiff, after judgment obtained, prove his debt under a commission of 
bankrupt sued out against the defendant, and also proceed against the 
bail, the latter are thereby entitled to their discharge ; and the court on 
motion will order an exonereiur to be entered on the bail-piece ®. Bail to 
the sheriff however, we have seen were not considered as sureties, or 
liable for the debt of a liankrnpt, within the meaning of the statute 49 
(reo. III. c. 121. § 8. And therefore, where such bail, being fixed %vith 
the debt and having paid it, sued the principal and obtained judgment, 
after a commission of biinkrupt had issued against him, but before he had 
obtained his certificate, and after he had obtained it the bail in the second 
action applied to be exonerated, on the ground that tlic plaintiffs, the bail 
in the original action, might prove their debt under the commission, by 
virtue of the last-mentioned statute, the court of Common Pleas refused to 
interfere in a summary way, but left the bail to their writ of audita que¬ 
rela 8 ; upon which the bail rendered the defendant, and the court, on a 
subsequent application, refused to discharge him •*. But this case is now 
provided for; and the bail to the sheriff, having paid the debt, or part of 
it in discharge of the whole, are entitled to relief under the commission, 
by the statute 6 Geo. IV. c. 16. ^ 52. 

The bail cannot plead the bankruptcy and certificate of their principal. Mode of relief, 
in their own discharge j but must apply to the court on that ground, to 


• 7 Taunt. 589. 

8 Taunt. 46. and see 4 Dowl.&IiyL37S. 
accord; but see 3 Barn. & Cres. 32S. b 
DowL & RyL 258. S. C. sitmb. contra. 

® 8 Dumf. & East, 609. and see 3 Moore, 
244. 5 Moore, 331. but vide ante, 211. and 
the cases there cited, 


'' Hill V. Sampson,' b«l of Jadcion, H. 96 
Gpo. III. K. B. but see 2 Blac. Rep. 1317. 

^ 2 Taunt. 246. and see stat. 6 Geo. IV. 
c. 16. § 59. Ante, 202, 3. 

* Ante, 208, 

* 6 Taunt. 329. 2 Marsh. 37. S. C. 

^ 6 Taunt. 330 2 Marsh. 192. S. C- 
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Wlien principal 
ia under sen* 
tence of trans¬ 
portation. 
Impressed. 


Sent abroad) 
nnder alUin act, 
&e. 



^ tdievedf on motion *. And formerly, ir iJje Rftd 

‘^Ukrupt and obtained oCrtificate, tefore tbe tail 4eii6"^xM, the itife- 
tbod wnsj’for the bail to surrender hhn; and then for the defendant to 
®PI^y ^ discharged, upon an affidavit, stating his having become batik-* 
nipt since the cause of action arose, and obtained a certificate of his con> 
formity u nder the commission But of late, when a bankhipt is clearly 
cntitlt^ to his discharge, the court on motion, or a jiidge on summons, to 
avoid dteuity, have ordered an exoneretur to be entered on the bail-piece; 
or in the filacer’s book, without the form of a regular surrender by his 
bail And the court of King’s Bench w'ill relieve the bail on'inotion, 
without directing an issue to try the feet of the bankrupt’s being a trader / 
the certificate, by the statute 0 Geo. IV. c. 10*^. being made snffi-' 
cient evidence of the trading, &c. ® But the court of Common IPleas 
would not exonerate the bail, upon the defendant’s having liCcome bank-' 
rupt and obtained bis certificate, without giving the plaintiflF an opportu¬ 
nity of trying; by ^ issue, whether the certificate Were fairly obtained 
If the bail do not ®pply to enter an exoitcreiur on the bail-piece, till after 
proceedings have been had against them, they can only be relieved on pay¬ 
ment of costs 8. 

Where the defendant was nnder sentence of transportation for a felony, 
the court permitted an exonereiur to be entered on the bail-piece So, 
where the defendant being a seaman, and having been hulden to bail on 
mesne process, for a debt under 20/., Avas impressed into the king's ser¬ 
vice, the court, on application of the bail, ordered an exoneretur to be en¬ 
tered *. So, whilst the alien act ^ remained in force, if a defendant had 
been sent out of the kingdom under that act, the court of King’s Bench 
would have ordered the bail bond to be delivered up to be cancelled *, or 
permitted the bail above to enter an exoneretur; unless they were indem¬ 
nified, or had money in their hands bejouging to the defendant, sufficient 
to answer the pluintift’’s demand ™. But where the defendant was in cus¬ 
tody under a charge of murder committed in Irelatid, where a bill was 
found by the grand jury- against him, and application had been made to 
the secretary 9 f state, to send him over there, in order to take his trial; 
the court of King’s Bench, though they granted a habeas corpus to bring 
him up, in order that he might be surrendered by his bail”, would not, 
without an actual surrender, idlow an exoneretur to be entered on the bail- 


• 1 Bos. & Pul 448. 450 (6). 8 Bos. & 
Pul. 45. 

* Qowp<694. 

' * ill iH(L BamCs, 104. 1 Bos. & Pn). 
450. }ier liuller, J, and see the cases re- 
ftfnred to, erttir, SiOOt (1). 

. §~ and see stat. 5 Geo. II. c. SO. 

I 7.1$. Ante, 218. 

. ^ I'Bam. di; AU^SSS. U'Wson ’r. Smkh, 
E.£8.G^'£ltK.B. upon the authori^ of 
nhothet hiis^ vfiisA bad been determiaed on 
the copathictlba of the .stntufie 6 Cep. II. e. 


80. § 7. 13. niler great argument, cotOra. 
and see Ed, B. L. 415. 

‘ 6 Taunt 76. and sc* 6 Moore, 381. 

>8 Chit Bep. 104. 14 East, 599. 1 
Bam. & Aid. 338. 8 Taunt 28. 1 Moore, 
457. S. C. Ante, 868. 

» 6 Dumf. & East, 247. 

' 7 East, 405. and see 1 Bur. 339. 

*■ 33 Geo. III. c. 4. Ante, 815, 16. 

' 7 Dumf. & East 517. 

^ 6 Dum£ & East hO. 58. 846 
“ Am, 867. 



'.|fece So, \yhere 
oriet of the secretary of state, for the purpose of being out of the 
kingdom by virtue of the alien actthe court of Kirig’s Beiudi refused to 
issue a habeas corpus, on the application of his hail, to bring him up, that 
they might render him in their own discharge, on ac<iount of the public 
inconvenience, and of the probable risk of his passage, which had bden 
taken in a ship immediately about to sail to his destined port: and they 
also refused, while he was still in the kingdom, and might possibly be set ^ 
at large again, to enter an exoneretvr on the bail-piece; but they said that 
they would remember that the situation of the bail was without any fault 
of theirs, if any proceedings were taken against them in the meantime ^ 

The general rule by which the courts are governed, in the exercise of General rule, as 
an equitable interference in these cases, is said, to be this: that wherever *,^i,ra*Scbiiged 
by the act of the law, a total impossibility or temporary impracticability by act of law. 
to render a defendant has been occasioned, the courts will relieve the bail 


defendant was' m custodysof a tUessenger under an 




from the unforeseen consequences of having bcc<»me bound for a party 

whose condition has been so changed, by operation of law, as to put it out 

of tbeir power to perform the altcniative of their obligation, without any 

default, laches, or possible collusion on their part The practical modes Practical mode* •* 

of rdief which the courts have adopted for that purpose, are these three: 

first, in cases of total impossibility, it is effected by ordering an exonerc- 

tur to be entered upon the bail-piece, on motion for that purpose; or, in 

the case of bail below, that the bail bond lie delivered up to be cimcclled ®: 

That mode is consistent witli the jurisdiction of all the three courts. A 
second mode, (which is necessarily confined to the court of King’s Bench (,) 
has been, in cases of temporary impracticability arising from the defend- 
ant being, at the time when he should be rendered, in legal criminal cus¬ 
tody, by ordering him to be brought up by habeas corpus, in order that he 
may Ije formally rendered in discharge of his bail. * A third mode is, by 
the courts enlarging the time for’making the render: This also is within 
the power, and may be resorted to by all the courtsAnd the short re- Result of ded- 
sult of all the determinations seems to be, that wherever the court cannot 
absolutely exonerate the bail, and, either from the constitution of the court 
itself or the circumstances of the particular case, cannot enable them at 
once to make a formal render, they will, in all practicable cases of a tem¬ 
porary impossibility occasioned by act of law, and even perhaps in other 
cases under special circumstances, enlarge the time for making the render, 
in order to give the bail an opportunity of rendering their principal, as 
soon as it shall be in their power to do so'’'*. 

It remains to be considered, in what cases the bail are excused from the Excuse of^per- 
performance of the condition of their recognizance, by the act or default of defaUt of 

plaiiitiii'. 


• 7 Durnf. & East, 226. 16 East, 78. 

•* 4S Geo. HI. c. 165. 

' IS East, 457. Aixie, 287. 

13 Price, 326. in iwtis. 
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Bait dicchargcd, 
by plaintiff’s not 
delating in due 
time, &c. 


Declaring in a 
different county, 
by original, in 
K.B. 

jttUcr, in K. B- 
^ bill, or in 
C* 

Vurianco of de¬ 
claration from 
process, or aifi- 
dacit to bold to 
bail. 


Variance be¬ 
tween affidavit 
aiul judgment, 
in C. P. 


Recorety under 
bailable amount. 
When not dis¬ 
charged. 


OF fiAlIr. 

If the phuntjff de declare i^nst the defendant in due 
time, so that the cause is out of court®, his bail are dmchorged. And it 
that where there has been a great and unnecessary; delay in |)ro- 
cceding to trial, the bail may be relieved, on thehi’ewns^Htition; though 
the court will not discharge them, at the instance of the defendant So, 
where the plaintiff declares by original, in the King’s Bench, in a different 
county .from that where the action is brought, his bail are discharged : 
But in .'the King’s Bench by bUl, or in the Common Pleas the dedaring 
in a different county from that in which the writ issued, is not deemed a 
waiver of bail. So, the bail are discharged, if the plaintiff dedare against 
the ddPeudant for a different cause of action from what is expressed in the 
process *. But, in the Common Picas, a variance between the writ and 
cou^t, (the ac etiam being in case on promises, but the declaration in debt,) 
is not a ground for entering an exoneretur on the bail-piece, where the sum 
sWorn to is under 4K)/^. Th.e affidavit to held to bail must also corre¬ 
spond in sulwtant’e ■with the process « : and therefore, if the plaintiff dedare 
against the d^ffendant for a different cause of action from what is express¬ 
ed in the affidavit, his bail are discharged ^: But a triding variants in the 
names of the parties is not material, provided there be no doubt as to thdr 
identity *. And it is too late to move to enter an exoneretur on the bail- 
piece, on the ground of a variance betweten the declaration and affidavit to 
hold to bail, after bail put in and justified, declaration delivered, plea de¬ 
manded, and time allowed for pleading K In the Common Pleas, bail are 
not liable, where the declaration consists of several counts, unless the 
plaintiff recover for the cause of action specified in the affidavit *. And, 
in that court, where the affidavit was for a certain sum, on a biU of ex¬ 
change only, and the plaintiff recovered a greater sum, as well on the bill 
as for goods sold, the hail were holden to be liable only for so much as 
was recovered on the hill of exchange And it seems, that if the sum 
recovered be under a bailable amount/ the bail arc discharged ®. But 
where the plaintiff, having fiM a bill in equity, and arrested the defend¬ 
ant for the same cause of action, had, in consequence of an order out of 
Chancery for that purpose, elected, to proceed in equity, the court refused 
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OF ;baiz.. 

to discbtu^ge the bail, but left them #niove to ^et aside any prooee^luigs 
which mi^t be taken against them 

It was formerly holden, that a cognovit by the principal, without notiec Wiien dis- 
to the bail, iKdi not discharge them •*; And uccOrdingiy> where the defend- 
ant in the action gave a cogmvit for the debt and costs, payable by seven talking cogmvU. 
instalments, and afterwards the principal was discharged under an insol¬ 
vent debtors’ act, winch related to a certain day, when three only of the 
instalments were payable; it was holden, that the bail, who had bo^i fixed 
before the passing of the act, though after th^ day to which it related, 
were liable for the whole condemnation money, the entire debt, debt, 
being due instanier ; with a stay of cxccntion only fur certain portions, tU 
certain timesBut where the plaintiff had taken a cognovit from tlie de¬ 
fendant, with an agreement to receive the debt by instalments, of which 
no notice was given to the bail, the court of King’s Bench set aside an 
execution against them, sucd'put above a year after the judgment, without 
a scire facias to revive if*: And in general, although the bail are not dis¬ 
charged by the plaintiff's taking a cognovit from the principal without 
their consent, where judgment is to be entered up thereon instanter^, or 
the debt is payable by instalments, within the time in which the plaintiff 
would have betm entitled to judgment and execution, had he gone to trial 
in the original cause yet where that is not the case, as where one or 
more of the instalments arc not payable till after the expiration of that 
time, it is now settled, in both courts, that the bail arc discharged this 
doctrine was first introduced in courts of equity; and is founded on this 
principle, that every surety has a right to come into a court of equity, and 
require to be permitted to sue in the name of the original creditor: But if 
the creditor give time to the original debtor, he thereby prevents the 
surety from using his name with effect. In like manner, the courts of law 
have held, that the bail are entitled to surrender the principal at any timq, 
whenever the plaintiff himself would not lie precluded from taking a pro¬ 
ceeding against him; But if the creditor give time to the principal, he 
cannot during that time take or proceed against him ; neither during the 
same period can the bail, who are therefore discharged **: And this doc¬ 
trine applies to bail to the sheriff, as well as hail above *. It is no ground Not discharged, 
however, for setting aside a judgment which has been signed against hail, ^compoM^^ 
that the plaintiff has accepted a composition from the defendant, and sus- Ac. 
pended the execution of a capias ad satisfaciendum which had been issued 
against him, though it were without the knowledge or consent of the bail; 
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aa-tiiey are nfet prevented therebyl^^om surr^dtn^ag their principal*. Bo, 
where a plaintiff receives bill^ of exchange from a defendant^ with an 
agreement that he ^all not be precluded from proceeding while the bills 
arc running, the bail are not thereby discharged ^ It is »ot any defence 
at la%v, to an action on a bond against a surety, that by a parol agreement, 
time has been given to the principal “: And the sureties in a replevin 
bond are not discharged, by time being given to the plaintiff in replevin 
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€IIAP. XIII. 


Proceedikgs against Bail to the Sheriff, v^on the 
Bail Bond ; and against the Sheriff, to compel him 
to return the Writ, and bring in the Body. 


If bail above, when necessary, be not put in and perfected in due time, 
the bail bond is forfeited: and the plaintiff may either take an assignment 
of it *, and proceed thereon against the defendant, and his bail to the she¬ 
riff ; or ho may proceed against the skerijff’h.imself, to compel him to return 
the writ, and bring in the body of the defendant 

If the bail below be sufficient, it is usual for the plaintiff to take an as¬ 
signment of the bail bond ; which it seems he may do, even after service 
of the rule to bring in the body or moving for an attachment; but after 
he has sued out an attachment against the sheriff, he has made his elec¬ 
tion, and cannot afterwards, whilst the attachment remains in force, take 
an assignment of the bail bond^: And, in the Common Pleas, if liail 
above be put in and justified in due time after the sheriff is ruled to bring 
in the body, the court will set aside the proceedings in an action upon tlic 
bail bond, commenced previous to the time of justification : So that the 
plaintiff, in that court, is not at liberty to proceed on the bail bond, pend¬ 
ing the rule to bring in the body. But where the sheriff's officer, on the 
attachment being lodged, prevailed on the plaintiffs to withdraw it, and 
take an assignment of the bail bond, which tlie plaintiffs, in order to re¬ 
lieve the sheriff, accordingly took, and commenced an action thereon, the 
court of King's Bench held, that the plaintiffs might abandon their at¬ 
tachment in this case, and then take an assignment, and proceed on the 
bail bond And, in the Exchequer, where the attachment against the 
sheriff has been set aside for irregularity, it is no bar to an assignment of 
the bail bond®. 

Before the statute for the amendment of the law the sheriff was not 
compellable to assign the bail bond ‘; though, if he had not assigned it, the 
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court would have amerced him," the old way was, first to gird a.rufc 
for the sberiflT to bring in the body, before the plaintiff could take an as¬ 
signment of the boil bond**. Another mischief at common law was, that 
offer an assignment of the bail bond, the action thereupon must have been 
brought in the name of the sheriff, who might have released it, and thereby 
By that atatutc. driven the plaintiff into a court of equity To remedy these inconve¬ 
niences/ it was enacted by the above statute, that “ if any pers(ta or per- 
" sons shall be arrested, by any writ, bill or process, issuing out of any of 
** the courts of record at Westminst£r, at the suit of any common person, 
*' and tlie sheriff or other officer take hail from such person, against whom 
“ such writ, bill or process is taken out, the sheriff or other officer, at the 
request and costs of the plaintiff in such action or suit, or his lawful at- 
** tomey, shall assign to the plaintiff in sixcli action, the bail bond or 
" other security taken from such bail, by indorsing the same, and attest- 
** ing it under his hand and seal, in the prc.ience of two or more credible 
witnessoh. H-hich m&y be done witiiout any stamp: and if the said bsiil 
“ bond or iisFignmeut, or other security taken for bail, be forfeited, the 
“ plaintiff in sucli action, after siidi assignment made, may bring an ac- 
“ tioii and suit thereupon in his own nanxe; and the ermrt where tlic 
'' action is brought may, by rule or rules of the same court, give such re- 
“ lief to the plaintiff and defendant in tiic original action, and to the bail, 
“ upon the said bond or other security taken from such bail, as is agrec- 
able to justice and reason; and that such rule or rules of the said court 
“ shall have the nature and effect of a defeazance to such bail bond, or 
“ otlier security for bail.” This act, and all the statutes of jeofails, are 
extended by the 24th section, to all courts of record in the counties pala¬ 
tine of Lanctufer, Chester, and Hurham, and the principality of WcUcs, 
To tlic king. and to all other courts of record within this kingdom And, by die sta¬ 

tute 6 Geo. IV. c. 100. § 99. where persons arrested by capias, at the 
king’s suit, give bail, the sheriff is required to assign the bail bond to the 
king, at the request of the prosecutor. 

At what time it The bail bond, it is said, may be assigned before it is forfeited, though 
** cannot be put in suit till afterwards ®. And, in the King’s Bench, if 
In K. B. the bail do not justify in four days after exception, the plaintiff is at li¬ 
berty to proceed upon the bail bond; although, from the bail having been 
put in sooner than was necessary, the rule for bringing in the body has 
not expired, and the sheriff is not liable to an attachment And, in that 
court, it has been holdeu, that if the fourth day for perfecting bail be the 
last day of term, and the hail be not perfected before the rising of the 
court on that day, aii assignment of the bail bond to the plaintiff, in the 
la C P. evening of that day, is regular «. In the Common Pleas it is a rule, that 
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« no bail bond talcen in London or Middlesex, by virtue of any process 
issuing out of that court, returnable on the first return of any term, shall 
be put in suit until after the fifth day in full term; mid that no bail bond 
taken in any other city or county, by virtue of such proc^, snail be put 
in suit until after the ninth day in full term: and that no bail bond taken 
in London or Middlesex, by virtue of any process issuing out of that court, 
returnable on the second or any other subsequent return, shall be put in 
suit until after the end of four days exclusive of the day on which such, 
process shall be expressed to be returnable; and that no bail bond taken 
in any other city or county, by virtue of such kist-mentioned process, shall 
be put in suit until after the end of eight days exclusive of the day on 
which such last-mentioned process shall be expressed to be returnable; 
upon pain of having all proceedings upon such bail bonds to the contrary, 
set aside with costs After default made in putting in special bail in 
time, it is not enough that bail are afterwards put in; but the plaintiff 
may take an assignment of the bail Iwnd, and proceed thereon, unless the 
bail be also justified, though not before excepted to And where the 
defendant had neglected to put in and perfect bail above, the court of 
King's Bench held that the plaintiff was not out of court, by omitting to 
declare in the original action, within two terms after the return of the 
wh; but he might still take an assignment of the bail bond ®: for he 
was not bound to declare dc bene esse, within the time limited for the de¬ 
fendant's appearance, and after that time he could not declare, until the 
defendant had actually appeared. But where the plaintiff is completely After cause is 
out of court, by not declaring in the original action within a year after *^”'***‘ 
the return of the writ, or, in the Common Pleas, before the end of the va¬ 
cation of the second term after it is rcturuable, it seems that he cannot 
afterwards regularly take an assignment of the bail bonder And, in the 
latter court, though the assignment of the hail bond be regular, as being 
taken while the action was pending, yet if the plaintiff be afterwards 
guilty of laches, to the prejudice of the bail, the court will stay the pro¬ 
ceedings thereon ®. The plaintiff, however, may proceed against the bail, 
although the action be out of court, if it do not appear that it was out of 
court before the plaintiff took an assignment of the bail bond^. In the In Exdioquer. 
Exchequer, the court on motion will stay proceedings against bail, on pay¬ 
ment of costs, although the plaintiff has neglected to proceed against them 
on the bond, as early as he might have done, if tlie bail had any reason to 
think that the plaintiff did not mean to proceed in the action, such as the 
bankruptcy of the defendant. But when a trial has been lost, the bail 
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i)an4 :will be ordered to stand «a«' sec;^t3r* if 90 t, app|ied/to 

aftiy proceedings on the earliest opportonity *. < ■ , t . ... 

Asii^ment of, , The assignment may be made by the high sheriff, or by the undci-she- 
by whom made. name, and even by the under-sheriff's clerk in his office :, And 

wherel^ught. - 88 the assignment may be made, so the action may be brought, in apy 
Several acdons. county®. It was formerly usual for the plaintiff to bring sespjral actions, 
against the principal and his bail, upon the bail bond; but thut' practice 
’dwing considered unnecessary and oppressive, was discountenanced by the 
court of King's Bench in a recent case**, where the assignee of a bail bond 
brought separate actions thereon, without suggesting any sufficient reason 
filar so doing; and the court, under the discretionary power vested in them 
by the statute 4 & 5 Ann. c. 16. § 20. stayed the proceedings in all the 
Must be brought at^ons, upon payment of the costs of one of them. The action upon the 
in »ame court, bond must necessarily be brought in the same court whence the 

process issued, on which the bond wiis taken®; otherwise the parties 
could not h;?v(! th<'. relief intended by the statute. This rule applies, in 
the King's Bench, to actions brought on the bail bond by the sheriff him¬ 
self, as well as his assignee ^ but it is otherwise in the Common Pleas®, 
and Exchequer •*, where the sheriff may sue on the bail bond in a different 
court: And although it be irregular to bring an action on the bail bond, in 
a different court from that in which the original action was commenced, 
yet the defendant cannot take advantage of this, under the plea of non est 
facinmK When the plaintiff has taken an assignment of the bail bond, 
he cannot proceed in the original action, so long as he retains bis right to 
sue upon 

Setting aside "Kic proceedings on the bail bond may be set aside, with costs, if irre- 
gukr } or stayed, if rt^ular, upon terms, at the instance of the defendant ^ 
or of the sheriff or his bail, in order that there may be a trial in the ori¬ 
ginal action. And the rule for staying the proceedings may be obtained 
on the same day that the bail justifiedThe caustis of irregularity arc 
as various as the different proceedings out of which they arise. In general, 
the irregularity is in the writ, as that it was returnable on a day out of 
tenn ”, &c.; or in the affidavit to hold to bail, arrest, bail bond, or ex¬ 
ception to bail; or that the bond was put iu suit before it was forfeited. 
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bcaid hds fcwii ioi'pird^r)^'the iedtirt ^II otdeiit* it 
to be delivered up to Ije cancelM: Aud thfe assigninettt e^ a bail bond 
Vwii ^et aside, as having been made pending a rule to set aside "pro¬ 
ceedings for irregularity, and to stay proceedings in the inian timet; 
the proceedings being suspended thereby for all purposes, till the nde 
was dischtlQ^ged So, the proceedings on the bail bond were set aside 
where the assignmdht was taken after the defendant had given a eog-> 
tiovU, without the knowledge of the bail, for payment of the debt and , 
costs \ But •tvhen a defendant obtains a rule which stays the plaintiff's 
proceedings, he is not entitled, after it is discharged, to the same time for 
the purpose of taking the next step, as' he had when he obtained the rule; 
tliougli the defendant in such case should have a reasonable time allowed 
him, for the purpose of taking his next proceeding; and it has been de-* 
tennined, that the whole of the day on which the rule is disposed of, is a 
reasonable time for that purpose Where the plaintiff took an assign¬ 
ment of tlie bail bond, and afterwards gave notice of exception to the 
bail, without entering it, the court of King’s Bench held that the plaintiff's 
irregularity, in not entering an exception, was not w'aived by the defend¬ 
ant’s having given two notices of justification, under one of which the bail 
had justified, and therefore held that the proceedings should be stayed-*; 
but they would not order the bail bond to be delivered up to be cancelled *. 

When the defendant has been arrested by a wrong name, the courts When defendant 
will order the bail bond to be delivered up to be cancelled®. But “^on^ame* 
it cannot be cancelled, in the King's Bench, on the ground of the plaintiff's 
attorney having neglected to talce out his certificate *; or because the 
place where the affidavit to hold to bail was sworn, is nut mentioned in the 
Jnrat «. So, if a non-commissioned officer has been arrested and given In C. P. 
bail, the court of Common Pleas will not, after judgment recovered 
against the bail, set aside the proceedings, and cancel the bail bond ^: 

And, in that court, if the plaintiff sue out writs into two counties, and 
arrest the defendant, who gives bail to the sheriff in both, the plaintiff 
may regularly proceed on the first bail bond *. In the Exchequer, when In Exchequer, 
the hail do not appear to justify on the day mentioned in the notice, but 
on a subsequent day according to further notice, and the plaintiff, on the 
morning of the latter day, take an assignment of the bail bond, and sue 
out process thereon, the proceedings arc regular, although the rule for the 
allowance of bail be served on the same day; nor is it a waiver of the as¬ 
signment, that the pkintiff attended to oppose the justifieatiffla of bail K 
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proceed- la tiw Ki%'s Bench, by a whderti court!*, «*»» Mile can be diawA 

girfai^ilnlL'^ up staying proceedings regularly comm^ced on; the assignment of a 
bail bond, unless the application fot such Mile, if on the part of the 
original defendant, be grounded upon an affidavit of merits j or, if made 
on the part of the sheriff or bail', or any officer of the sheriff^, be grounded 
upon an affidavit^, dhewing that such application is really and ^ijruly made 
on the part of the sheriff or bail, or officer of the sheriff, (as the tase may 
be,) at his or their own expense, and for his or their only indemnity, 
and without collusion vi'ith the original defendant." This rule, it will be 
observed, only applies to staying proceedings regularly commenced on the 
asrignment of a bail bond: And they cannot be stayed, where the motion 
is made on behalf of the defendant, without an affidavit of merits, al¬ 
though the plaintiff has opposed the justification of bail, and received the 
costs of opposition ®. The affidavit, if made on behalf of the deJendAnt, 
must expressly state, that he has a good defence to the action tifon the 
merits; an ufiidavit (hat he has a good defence to the action merely, not 
being sufficient *: And if the application be made by the baiii after notice 
of render has been given, the affidavit must state that the application is 
made bond fide, on their behalf»: But when an affidavit of merits is pro¬ 
duced, it is not necessary to rtate on whose behalf the motion is made 
In C. F. In the Common Fleas, on motion by the bail to stay proceedings on the 

a 

bail bond, or against the sheriff, on payment of costs, the court do not re¬ 
quire the bail to swear to merits; nor is there any distinction in this re¬ 
in Exchequer, spect, whether a trial has been lost or not K In the Exchequer, when a trial 
has not been lost, the court cm motion will stay proceedings on an assign¬ 
ment of a bail bond, the defendant having since put in and perfected bail, 
without payment of costs, or ^ny affidavit of merits, or that the appli¬ 
cation is made in ease of the sheriff, or bail ; nor will they order the Jbail 
bond in such case to stand as a security, but only require that the plaintiff 
shall be put in the same situation as if |he hail had justified in due time’. 
And they refused to order a bail bond to stand as a security, where the 
phuntiff had lost a trial by his own conduct, in not accepting reasonable 
terms offered him by the defendant But when a trial has been lost, tho 
bail bond must stand os a security ". 

Bsaabovt^in When the proceedings on a bail bond arc irregular, or .against good 

arisraalaction, .... 

nece»s»>^', nuth, it IS not necessar}' to put in and perfect baa in the original action, 
and when not. Jq get them aside And if the defendant be surrendered by his 

hail abort, though without justifying, after the time allowed them for jus- 
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tififistion .ha$ expired^ the court of Kill’s JBonch, we ha*W} 8een> wUI stay 
the proceedings on the bail bond, upon payment of costs •. Bnt when 
the proceedings are regular, and the defendant, not having been sarrendered 
by his boil above, applies to stay them upon terms, he must in general put 
ij| ^d perfect bail above, before the application is made Yet, upon par¬ 
ticular occajdons, the rule to stay the, proceedings may be, upon condition 
that the defendant shall put iu and perfect bail And, whenever the de¬ 
fendant is guilty of a neglect, in not putting in bail in doe time, by which 
the bail bond becomes forfeited, the notice, in case the party mean to put 
in bail, (in order to stay the proceedings upon the bail bond,) should be, 
that he will put in and perfect bail on such a day; when the plaintiff 
may oppose them in court, without its being a waiver of the bail bond 

Bail above, when necessary, being put in and perfected, the court should Motion, or ap- 
be moved in term time, or an application made to a judge in vacation ®, 
for a rule or summons to stay the proceedings on the bail lx>nd, on pay¬ 
ment of costs, and that in the mean time all proceedings be stayed; and 
it is usual to draw up the rule for the allowance of bail, with the rule 
or summons for staying the proceedings, and Serve them both together. 

In the Common Pleas, notice of the intended motion should be given to 
the plaintiff’s attorney, and “why in the mean time all proceedings should 
not be stayedotherwise the court ^ill not add these words to the rule 
When the plaintiff has not lost a trial, the court in term time, or a judge Oa what terms, 
in vacation, will stay the proceedings on the bail bond, upon putting in 
and perfecting bail above, and paying the costs incurred by the assign¬ 
ment of the bail bond, to be taxed by the master in the King’s Bench, or 
prothonotarics in the Common Picas ; and also, if necessary, or the state 
of the cause require it R, qpon neceiving a declaration in the original action, 
pleading issuably, and taking short nCtice of trial, so that the cause may 
be tried the same term But if the plaintiff has lost a trial, the court When trial has 
or a judge will further require the 1^1 to consent, that the bail bond shall 
stand as a security, even when the defendant has been surrendered by his 
bail *. By losing a trial is meant, that the plaintiff has been prevented, 
by the neglect of the dcfcn4ant to put in or perfect bail in due time, from 
trying his cause in, and obtaining judgment of the same term iu which 
the writ was returnable This of course can only hajjpen in totvn causes, 
or where the venue is laid in London or Middlesex ^ ,* and depends on the 
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., irtie plaintiiT therefore, in opp^sir^ the rale for settfog ai^id^ 

^dinge on the half bond, or for an attaohxneut against the ehi^nlF, npet 
„,, shew distinctly In his affidavit, the t^o when his writ was rct^rijahle, jandl 
deelan|(ti(Hi delivered or filed, &c. Ai^ it is obse#4^ahle, . that iraere 
dilTercnco in this respect, between actions by bill, and by original wri#> 
In the former, the jury process being returnable on % day certain, tlm 
« plaindff may obtain judgment pf the term, when the cause is tried at 

Ias£ aittihg; hut in the latter, the jury process con only he made return- 
able on a general return; and therefore, when the cause is tried at Ihelast 
stinng, which happens after the last general return, the jdaintilF c^fonot 
have judgment till the following term ®. , 

RiAa:,er sum-, ’ In the King’s tJeneb, when the application is to sCt aside the pt»- 
n|K>ii the bt.d bond, for an irregularity in assigning it, or, if re¬ 
gular, to stay them upon terms, tlie rule or summons and affidavit should 
ft is,said he entitled in the*original cause but when the application is 
to stay the proceedings, for some irregularity in the process in the action 
upon the bail bond, the rule or summons and affidavit ought to be entitled 
In C. P. in that action, and not in the original cause So, in the Common Pleas, 
the true and proper distinction seems to be, that if a bail bond has been 
irregularly asKgned, the affidavit to set aside the proceedings upon it must 
he entitled in the original action; but if it has been assigned regularly, then 
in the action on the bail bond ^: And, in that court, the judgment in the 
ori^nal action, as weU os the judgments in the actions against the bail, 
may be set aside upon one motion and ufii4^vit,^eutitled in the original 
costs on. action s. When the rule for staying the proceedings is made absolute, or 
a judge’s order obtained upon the summons, it is incumbent tm the de¬ 
fendant immediately to get an appoijfitmcnt thereon from the master in 
the King’s Bench, or prothonotaries in the Common Pleas, to tax the 
costs, and to serve a copy of it upon the plaintiff’s attorney ; and when 
the costs are taxed, to pay the same without d^lay •>, otherwise the rule or 
order will not operate as a stay of proceedings. After the proceedings 
have been stayed on the bail bond, the defendant cannot plead in abate¬ 
ment in the ori^nal action ^; nor a plea of bankruptcy puis darrein von- 
iinuance But, in tlia Common Pleas, though ft was formerly usual to 
give judgment, on staying proceedings in an action on the bail bond, when 
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action on the bail boi^ 

* ffibb v/^ilchell, M, 48 Geo. HI. K* B. 
■f 7 Moores &2t. 1 Bing, 148. S. C. and 

SM -Willies, 04. S.C. 1 Bos. 
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o^nitoted l3iat it aliould stand asa secarlty, dnd execntion pnl;^ was 
sCat]^^ it is now holden, that the bail in such case are at liberty to jdead 
to the action on tW bail bond ; and consequeniHy ace entitled to a rule to 
pl^dj and demand of a plea, before judgment can be signed against them 
'^*'The AerifF’s bail are liable to pay what is really due to the plaintitf, Sheri^s bail, 
though teyund the sum sworn to and'costs, to the full extent of the po¬ 
lity ofxhe bond'; ‘land they are liable for their own costs, as well as 
those of the original action. And u^jltere several actions are brought upon ‘ 
the boil bond, it is usual, in suing out execution, to apportion the debt 
and costs in the original action, amongst the different defendants, so as to 
levy a part on each, t<^ther with his o'\to costs But the bail, it seems, 
are not liable beyond fhe penalty of the bond, where they are let in upon 
terms to try the cause, the bail bond standing as a security; althpugh the 
debt and costs exceed the penalty after the trial ®. If the plaintiff die When dis- 
aftcr the arrest, and before the return of the writ, the court will set aside 
proceedings on the bail bond^. And where the defendant dies, before 
the plaintiff cUuld have had judgment against him, if there had been no 
delay in putting in and perfecting bail, the courts wjH stay proceedings 
on the bail bond, upon payment of costs only e; But they will not relieve 
thb sheriff's bail, upon the death of the defendant, where the plaintiff 
might have had judgment against him, if bail above had been put in and 
perfected in time *■. The bail cannot avail themselves of the bankruptcy Bankruptcy, 
of the defendant^: And it seems, that rendering the defendant to the Render. 
King’s Bench prison, before the return of the writ, will not discharge his 
bail to the sheriff’'. But if the defendant or his bail become bankrupt, 
after the bond is forfeited, the plaintiff’s demand, being proveable under 
the commission, is barred by the certificate’. The bail to the sheriff are Cosmvit, &e, 
discharged by the defendant's giving a cognovit, without fhc knowledge of 
the bml, for payment of debt and costs And, in the case of a render in 
discharge of bail, the court will stay the proceedings on a bail bond with¬ 
out costs, if the notice of render be given before the assignment ”; other¬ 
wise not ®. 






* Barnes, 86. 

* 1 New Rep. C. P. 63. 
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Cowp. 71. 8 Durnf. & East, 28. 1 East, 91. 
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® It is not in general necessary, however, 
to bring several actions on tlie bail bond; 
and, if brought without sufficient reason, the 
court of King’s Bench, we have seen, will 
only allow the costs of one action. Ante, 
SOO. 

® 9 Smith R. S54. 

f 8 Mod. 840. 
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.Buk to return 
writ. 


' ^ihere Wlnolwil bon^j^iw the ptaintirf be 'iSntli th^, 

tikim by the sheriff, it is usual to rule him to returp the wirit* j attii' ih 
the King's Bench, we have seen ^ if the bail to''th| sheriff become bail 
above, the plaintiff cannot except to them, after he has taken itfa' aSsi^- 
M ment of the bail bond; though it is otherwise in the Common Pleas: In 

the King's Bench therefore, if the plaintiff be dissatisfied with the hail 
taken by the sheriff, he can only proceed by ruling ifem to returii'^be writ, 
and bring in the body; for if he were to take an assignment of the bail 
,j, bond, be would admit the sufficiency of the bail to the sheriff, and if they 

In what cases it were afterwards put in as bail above, he could not except to themi^ But 

(Snoot be had. ^ return the writ cannot be had, after the plaintiff has taken an 

asrigiunent of the bail bond, if valid; for, by taking such assignment, he 
discharges the sheriff®; though if the bail bond be void, it is otherwise^. 
And where there were three defendants, two of whom were arrested and 
liailed, and the plaurfilf took assignments of the bail bonds, and as to the 
third, tlt<* slj‘’riff relumed non cst mvcnlus, tlie court, under these circum¬ 
stances, discharged: the rule to bring in the body ®. So it has been holden, 
that if the sheriff appoint a special bailiff to arrest the defendant, at the 
request of the plaintiff or his agent, he cannot be ruled to return the 

writer but he is notwithstanding responsible for the safe custody of the 

defendant, after the arrest made s. The proper course seems to be for the 
sheriff, when ruled to return the writ after a special bailiff has been ap¬ 
pointed, instead of making a return, to move the court to set aside the 
rule to return it 

What. The rule to return the writ is a side-bar or treasury rule. In the 

From whom ob- King’s Bench, it is obtained from the clerk of the rules; and usually 

out, taben out on the return day of the writ by hill, or quarlo die post by ori- 
in K. B. ginal, in order that it may keep pace with the time to put in bail: But it 

cannot regularly be taken out before, though dated on the return day ‘, or 
In C. P. quarto die post by original In the Common Pleas, the rule to return 

the writ is obtained from the secondaries, and usually taken out on the 
first day of term, when the process is returnable on the first rctnm; or if 
returnable on the second, or any subsequent return, it may be token oiit 
on the return day of the process ; being the periods from which the time 
^ 80 Geo. for putting in bail is reckoned. But, by statute 20 Geo. II. c. 87* § 2. 

. c. 87. f* Sno sheriff shall be liable to be called upon to make a return of any writ 
" or process, unless he be required so to do, within six months after the 
" expiration of his office.^' Upon which statute it has been holden, in 
ease sheriffs, that the months are lunar months *; that the day of the 

» Gnb.C.P.Sl. ft. M. 6 Geo. II. («). 

B. #..'W'n)S. .Sa|u?d. 8 Ed. 61. c. (U* and 
Append. C^iap. XIIL § ,7, 9. 

. :>>jdfdn 

■ i > Salk. 89. 8 B<w. & 

Geo.,m.’'|S.ft., .. , 


f S Elac. R^. 95S. 4 Ihitnf. & Eaat, 11». 
1 Cbit. Rep. 618, 14. (a). , 

^ 8 llttrnf. & Es^ 50&, and see S ftap. 
Rep. 691. 1 Chit. R^. 614. in notis, 9 
Moore, 71. 8 Bing. 66. S. C. 

^ 1 Chiu 1^. 614. 6t notis, 

< 1 Burnf. & East, 668. 8 East, 848. 
k J%r Cur. M. 42 Geo. III. R B. 

‘ lioiig. 4^. 8 Wins. Saund. 6Rd. 47. m. 



A0AIN8T, &C. 

^u» is to be reckoned dSFone"; and that the sheriff 
eannot be ruled to return the writ, after the expiration six months, 
tlumgh requested before**. In the courts of Great Sessiops in IVales, the 
prothondlpries are authorized, by a late act of parliament S. to grant rules 
fiw sheriffs to return writs in vacation. 

The rule to return the writ, being intended to bring the sheriff into Service of. 
contempt, must be personally served on the sheriff himself, or Ms under-, 
sheriff^; except in London, Middlesex, and Surrey, where service on the ‘ 
deputy secondary of the compters, sheriff's deputy, or under-sheriff’s 
agent in town, is deemed sufficient ®: for as six days only are allowed, 
after service of the rule, to return the writ, it might otherwise be impos¬ 
sible to obey the rule in distant counties. In the King’s Bench, the rule When it expires, 
to return the writ expires in four days after service, in London or Middle- 
sex*: and in six days, in any other city or county 8. And the writ should 
regularly be returned by the sheriff, on the day on which the rule for re¬ 
turning it expires, if in term: but when the rule expires in vacation, the 
sheriff need not return it till the first day of the ensuing term, and has 
the whole of that day to file his return **. In the Common Pleas, the she- In C. P. 
riff had formerly in all cases six days after service of the rule, to return 
the writ *; but the time for returning it, in town causes, was afterwards 
reduced to four days ; so that now it is the same in both courts. But, 
in the Common Pleas, when the rule to return a writ expires in vacation, 
the sheriff must file it at the return, and cannot wait till the ensuing 
term •, the Common Pleas office being open during the vacation *: And In Exchequer, 
this is also the practice in the Exchequer"*. 

The sheriff being ruled to return the writ, cither does, or does not re- Returning writ, 
turn it. And where the writ is executed by the old sheriff while in office. When executed 
he ought to make his return to the same, and hand such writ and return 
over to the new sheriff, who comes into office before the return day; and 
such new sheriff will return the writ, with the old sheriff's return there¬ 
on : and if the old sheriff, after arresting a defendant, suffer him to es¬ 
cape, and go out of office before the return day, he is answerable for the 
escape ". If there be no return, it is a contempt ; for which the court, on Attaciiment, for 
a proper affidavit ", will grant a rule for an attachment p ; and this is the **• 

cemstant mode of proceeding against the late sheriff'>, as well as the present 
one; for, as to the former, he ought in strictness to have returned the writ 
before he was out of office, and therefore the contempt was, actually com¬ 
mitted whilst he was a servant of the court 4. But where the sheriff, on 


* Doug. 4(63. 2 Wins. Saund. 6 Ed. Vt.q, 

** 2 Durnf. & East, 1. 

* Stat. 6 Geo. IV. c. 106. § 7. 

<* Caa. Pr. & P. 123. Pr. Reg. S6U S. C. 

* Doug. 4<20. 3 Dumf. & East, 391. 

' R. T. 6 Geo. III. K. B. 8 Bur. 1921. 

» iVotia, M. 6 Geo. U. K. B. 

" 6 East, 886. I Smith H. 427. S. C. 

' R. H. 8 Geo. L C. P. 


* R. H. 7 Geo. III. C- P. Barnes, 494. 

‘ 5 Taunt 647. 1 Marsh. 270. S. C. 

“ 9 Price, 265. 

** 4 East, 604. and see 6 Taunt. 981. I 
Marsh. 564. S. C. 

° Append. Chap. XIII. $ 10,11. 

■■ N. M. 6 Geo. IL E. T. 17 Geo. III. 
K. B. Append. Chap. XIll. § 12, 13. 
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When iwored 
for. 


Returns to 
mesne process. 


a writ.sgave tertltse'tas^writsiras 
]fo4t, s&d that’ the defendant in custody, the plaintiff (dwalAfhave |ilw»- 
htiiddd as if the sheriff had returned aiid the court bf -€<Mn- 

ihoii Pleas set aside an attachment issued against the sheriff, not rfe- 
turning the writ». The writ should regularly be returned by the tariff, 
ori the day on whidi the rule for returning it expires; and in default 
thereof the plaintiff may more'for an attachment'*un the nextday**: or, 
if the rule expire on the last day of term, he may move for an attach¬ 
ment at the rising of the court on that day*; and the rule for the attach¬ 
ment is r^lar, though- the sheriff make his return on a subsequent day 
in vacation, before he is actually served with the rule *• In order to as- 
’ certain the time of making the return, in the King’s Bench, the cuttos 
hretium is required to indorse on every writ, on what day, and at 'what 
honr, the same was filed **. 

' The iiheriff’s return to a capias ad respondendum is cither that the de¬ 
fendant is noi f’mnd ill his baili'vdck ®, or that he has taken him; and, in 
the latter case, it is eitlrer that he has him ready or in custody to an¬ 
swer the plaintiff; or, by way of excuse, that he is sick *», (languidus est,J 
or has escaped, or been rescued^; or that the sheriff has discharged him, 
or delivered him over to another custody, by direction of the plaintiff or 
by order of the court*; or that he has been discharged from the arrest, 
under the statute 43 Geo. III. c. 46. § 2. on depositing in the sheriff’s 
hands, the sum indorsed on the writ, with ten pounds in addition, to an¬ 
swer costs, &c. And where the return to a writ of latitat stated, that the 
defendant was insane, and could not be removed without great danger, and 
continued so till the return of the writ, the court, we have seen*", refused 
an attachment against the sheriff. But where the return to a writ of lati¬ 
tat stated that the defendant, upon being arrested in his own house, was 
confined to his bed by illness, and could not be removed without danger to 
his life, and continued so ill at and after the return of the writ, and for 
such cause the custody of the defendant was relinquished; the court were 
oiF opinion that this return was liad, though they allowed the sheriff time 
' to amend it, upon payment of costs ". And where the sheriff returned as 
follows, " I have taken the body of M. N., and kept and detained her in 
custody, till it appeared to me, that she had surrendered, in discharge of 
her bail, into the custody of the marshal, and was in his custody, to aH 
intents and purpoi^, by virtue of the act for indemnifying the marshal for 
escapes in consequence of prisons being burnt the court quashed the 

« I MaiKh. 8891 « fo. § 16. ' 

^ M. SS Geo. III. K. B. 4 Durtif. & " /d. § 81. Bat it doe* rtot seem to be a 

• toiiit, 496. and see 1 !W<ei 8S6. I Chit, good retui-n to a euims, that the defendant is 
Rep. SdU. (-»). dead. O. Bridg, 469, 

• 11 East, 691. I Oiit. Rep; 856. (a). Append. Chap, XIH. § 18. 

‘ ’ R. t ie Geo. ta» C. R. Post, Bn. * 6 Moores 497. - 

jR. % K. B/ a Vm£. & > Append, aap. XIIL § 19, SO. ' 

' ■Bast.TIf.* ” '■ "•^«<e,216. 

« A^Cttd; Cbaji.3EllIt|‘14.17. « DcH A Ryl 606. 

»ia,S l6. l7. ' ■ ^$t8t, 8l Geo. III. c. 1. 



And would jtdt ig^ve luam to amAjod it|.^<$ 0 > ,i>idierG the $he> 
vW had uitt^mly i?et!irned toacapw, that he had. token the defendant, 
whose body remained in prison under his custody,' the court of Common 
Pleas reused to allow him to amend his ^tum, by strikii^ it out, and 
making another, according to the foct ^ If the sheriff return non est in¬ 
ventus, where ho has or might have taken the defendant, he is liable to an 
action fot a false rethrn *; and if he return cepi corpus, el paratum haheo, 
%vhere he has taken the defendant, and let him go at large without bail, he 
is liable to an action, if the defendant be not in custody, or bail above'be 
not put in and perfected, at the return of the writ •*. But when the sheriff 
has taken bail, he is uot liable to an action, upon the return of cepi corpus, 
et paratum habeo * ,• for it was his duty to take bail: and though the latter 
part of the return be not strictly true, yet this* which was the ancient re¬ 
turn, is not altered by the statute 23 Hen. VI. c. 9. Still, however, he 
might have been amerced by the courts, upon such return, for not bringing 
in the body, or putting in and perfecting bail above/: and in the begin¬ 
ning of the reign of George the Second, the practice of amercing the she¬ 
riff appears to have given way to the proceeding by attachment b. 

If the defendant reside within a liberty, the bailiff of which has the 
execution and return of wits, it is usual for the sheriff to return, that he 
has made his mandate to the bailiff of the liberty, who has given him no 
answer, or has returned that the defendant is not found in his bailiwick, 
or that he has taken the defendant, and has him ready In the first case, 
the plaintiff is entitled to a non omitlas, by the statute Westm. 2. c. 39 
In the second, if the return be false, the bailiff is liable to an action; the 
sheriff not being answerable at common law, for the false return of the 
bailiff'^: In the last case, the ancient mode of proceeding was by distrin¬ 
gas^; but it seems, that the bailiff may now be called upon by rule, to 
bring in the body If the bailiff make an insufficietil reti 4 rn, he is liable 
to be amerced for it, and not the sheriff, by the statute 27 Hen. VIII. c. 
24. 5 9”. 

Upon the sheriff's return of cepi corpus, et paratum habeo, if bail above 
be not duly put in, or, if put in and excepted to, they do not justify in due 
time, the plaintiff has his election, either to take an assignment of the bail 
bond, or to proceed against the sheriff, by ruling him to bring in the body”; 
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bo«ly. 


“ Per Cur. T. 21 Geo. III. K. B. 
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aa^. ^ no bonkj or the with the M 

♦nhiew by the yhor itr, it is UBiifll, and necesMury in ilie Blind’s !Efein:h, ft*r tile 
plaintiff to mle him to bring in the body ^ %iut where, <m the return 


egai corptiS) the plaintiff brought an action against the sheriff for an e^pe, 
and recovered damages, the court of King’s Bench held, that he could not 
afterwards rule the sheriff to bring in the body, with a view to proceed in 
the original action fw costs •*. The rule to bring in the body is a Jbur day 
rule in London or Middlesex^ and a six day rule in any other city or 
county “; and should be served in like manner as the rule to return the 
writ. In the King’s Bench, it is a side-bar rule, and obtained from the 
clerk of the rules ; but, in the Common Pleas, it is given by the filacer 
who issued the process ®, on a note or extract of the writ and return foom 
the custos brevium, after which the rule is drawn up by the secondaries ^ 
and served®. And there should be no delay in giving the rule: for where 
the sheriff had returned cgji cfwpwr to a bailable writ in Hilary term, upon 
which tibe piaintiiF proceeded no further till Michaelmas term following, 
and in the mean time the bail became insolvent, and the defendant ab¬ 
sconded, the court of J^og's Bench thought it unreasonable that the she¬ 
riff should be called upon to bring in the body after such delay ; and they 
set aside an attachment which bad issued against him for not doing it 
The intent of this rule, when the defendant is not in custody, is to com¬ 
pel the sheriff to put in and perfect bail above *; And it cannot in general 
be taken out, until the time for putting in bail has expired ; for it is ne¬ 
cessary that the proceedings against the slieriff should keep pace with the 
times allowed for patting in and perfecting bail; otherwise this inconveni¬ 
ence might ensue, that the sheriff might l)c fixed with the payment of the 
debt and costs, and upon his bringing an action against the defendant or 
his bail, upon the bail bond, they might plead comperuit ad diem. In the 
King’s Bench,, where the rule to return the writ is given on the return 
day, a rule to bring in the body, dated on the day of the return by the she¬ 
riff of cepi corpus, though issuing afterwards in the vacation, is irregular*. 
But where the writ, in a country cause, was returnable on the ^first of 
June, and the sheriff was ruled to return it on the second, and on the eighth 
be returned cepi corpus, upon whicli the plaintiff, on the same day, served 
him with a rule to bring in the body, and on the JlJlcenlh obtained an at¬ 
tachment, the court held the proceedings to be regular j although it was 
objected, that the sheriff had all the eighth to return the writ, and consc- 
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to bod^ shoidd qo^baye beanjseryed tUb 

t|ip n^th: fojc tha pase, tbe"time ibr ^utt|ng in Wl' ^ expitfedj before 
the service of the rule to bri|ig in tbe tody *: 'A^eeatly ^ which it is now 
settled^ that in all cases where the time for putting ,in bail has expired, the 
sheriff may be ruled to bring in the body, on the same day thdt he returns 
cepi corpus 

When the sheriff is csiUed upon to bring in the body, he must either Sheriff’s duty 
bring it into court®, or put in and perfect bail above, within the time al- ®"* 
lowed him by the rule**: otherwise it is a contempt, for which the court 
^vill grant an attachment) on an affidavit of the service of the rule ®, and 
that no bail has been put in; or that bail has been put in, but not per¬ 
fected*': an affidavit that the plaintiff’s attorney had received notice of 
bail, not being sufficient« : And where, on a joint cause of action against 
two defendants, the sheriff was served with two different rules to bring in 
the bodies j the court of Common Pleas held, that two writs of attachment 
should be issued against the sheriff, on his non-compliance with such rules’*. 

But the contempt is not incurred till tlie day is past, on which the rule 
to bring in the body expires; for the sheriff has the whole of that day to 
bring it in, and therefore an attachment cannot be lUoved for till the next 
day ’: And, in the King’s Bench, the sheriff, we have seen is not liable 
to an attacliment, where the defendant is rendered at any time before the 
expiration of the day allowed for bringing in the body; or even after the 
rule for bringing it in has expired. The sheriff however is not entitled, 
in that court, to the benefit of u render made after the original time for 
putting in bail has expired : And where two days’ time to justify is given, 
if bail are not justified on the last of the two days, an attachment may issue 
on that day ’. 

In the King’s Bench, the plaintiff may move for an attachment against When moved 
the sheriff, at any time after the expinition of the rule to bring in the body; ®* 

and if it be obtained before the service of the rule for the allowance of bail, 
the sheriff is fixed. But an attachment obtained after a summons to attend 
before a judge, for payment of debt and costs, which was not attended by 
the plaintiff’s attorney, is irregular “: And, in the Common Pleas, though In C. P. 
the rule to bring in the body has expired, yet if the defendant justify bail 
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* Hex V. Sheriff ff Essex, H. 36 Geo. III. 
K. B. cited in 7 Dumf. & East, 586. 6 
Durnf. & East, 464. 1 PHccv S3B. 1 Chit. 
Rep. S56. 

k Anle, 288. 

> 1 Chit, Rep. S56. and sec 8 Powl. & 
Ryl 285. 

« 6 Barn. & Aid. 746. 




When rule ex¬ 
pires in vacs* 
tiun. 


In Exclicqua*. 


In eounttes pala> 


Wtak^ the jpriqrity of muttiop on |he isame •’i 
^ii brought up on the same day on which an attachmen^ haa^h^ 
tained against the sheriff^ the conrt wUl permit them to. justify^ and act it 
aside ^ But the plaintiff in such case is enticed to the costs of moving 
fw the^ atteohinentSo, if the plaintiff has incurred the costs of in* 
structing counsel to move for an attachment, before the defendant gives 
notice of his render, though he render before it is actually obtained, the 
court of Common Pleas will order the costs of those instructions to be 
paid by the defendant, upon setting aside the attachment •*. When a rule 
to bring in the body expires on the last day of term, the plaintiff is at 
liberty, at the rising of the court on that day, to move for on attachm«at 
in the King’s Bench % as well os in the Common Pleas for not bringing 
into court the body ef the defendant: and such attachment maybe ataord- 
ingly issued on the fejlowing day, provided bail shall not then, he perfected, 
or the defendant tigered in their discharge. In the Exchequer, as in the 
Commoa Pleas, though the rule to bring in the body has expired, yet if 
the defendant justij^ hail before the attachment against the sheriff is 
moved for, it is in time to prevent the attachment s. But where bail was 
put in and perfected cm the same day^ bat ajier an attachment had been 
granted ^inst the sheriff for not bringing in the body, that court refused 
to set aside the attachment on payment of costs, except on the terms of 
the defendant pleading issuably inslanters taking short notice of trial, for 
the sittings after term; giving judgment as of the term, and letting the 
attachment stand as a security to the plaintiff, in the event of his obtain* 
ing a verdict •*. , 

In counties palatine, the attachment, or other process of contempt % 
issues against the party who is in fault; as against the chancellor of Lan¬ 
caster, the bishop of Durham or the chamberlain of Chester, or their 
officers*, if they refuse to make a mandate to the sheriff, or to return the 
■writ into court, after he has made his return to them ; or against the she- 
^ riff, if he will not return his mandate, or bring in the body of the defend¬ 
ant, pursuant to his return of cepi cwpus, &c.; for though the sheriff is 
not the immediate officer of the court above, he is answerable to it for 



VM|t sthe kttacbment Apd.tbe fbnnw 


coiitempta. 

jprecaadlnfs It was formerly usual, in the King’s Bench, to proceed against the late 
kte »Jie. tbringing in the body, by distringas “, where the rule to 


* I H. Blac. 9. C. P. and see 1 Bos. & 
Pul. 8^. .9 East, 468. 8 Dowl. & Byl. 137, 

S & Pul. 88. and see l Bos. & Pul 

V ■ ' . i- 

8 Boa. ^ Pul 

SOS. 

* 1 Pdw* ios, SS8. 


*■ M'Clel. 83. IS Price,'268. 8. C. 

‘ F%ht ami otken v. M. 44 Geo. 

III. K. B. In4his case, a da/ria^os Issued 
against the bishop of Dvritam, being a peer, 
instead of an attachtaenh for not returning a 
■writ. 

*■ I m. 92 . 

' Andr. 191. and see Dinig..749. 8 East, 
1S1. 

" Ttje, S. S M. P,R,S10..S Bur- 



&C. Hi 

hftict itot felsplr^ 0#^ If It 

hlidj the .<!0iat^pt1}eing tTien eotapM^Jdimmed tbe 
^opfei" profcess •; But AoWj rule df tMt 'any felieriff, 

b^fbt« hig going otlt of odicc^shdU attest ally defendant, inS'a corpus 
ahalt afterwards be returhed, he shall atid may, within the dine allowed 
by law, be called upon to bring in the body, by a rule for that purpose, 
notwithstanding he may be out of office, before such rule shall be granted.” 

A similar practice has also prevailed in the Common Pleas : And in th^t' 
court, a sheriff who is ruled on the last day of term, but goes out of dftcie 
before the next term, is liable to an attachment, for not bringing in the 
body-i. 

The distringas against the late sheriff was a judicial writ, issuing out of By distringat. ' 
the King’s Bench office by bill, or filacer’s office by original, and directed 
to his successor; commanding him to distrain the late sheriff, by all his 
lands, &c. so that he might have the defendant’s body in court, to answer 
the plaintiff®. This writ must have been made returnable on a day cer¬ 
tain or general return, according to the former proce(:dings ^; and must 
have lain four days exclusive in the sheriff’s office: but it need not have 
been left there brfore the return, it being deemed sufficient to leave it on 
the return day e. Upon the first distringas, the sheriff, to whom it W'as 
directed, levied issues to the amount of forty shillings, which the plaintiff 
fhoved to increase; and if the debt were small, the court would order the 
whole of it to be levied, with costs, upon an alias distringas; but other¬ 
wise the plaintiff moved again to increase the issues, ^d sued out a plu- 
ries distringas, &c.: and when issues were returned, to the amount of the 
debt and costs, the plaintiff moved for a sale of them, under the statute 
10 Geo. nil, c. 60. 

By the statute 3 Geo. I. c. 15. § 8. it is enacted, that " if any high Procewlings on 
sheriff of any county of England or Wales, shall happen to die before during°his offic* 
the expiration or determination of his year, or before he be lawfully su- 
persededj in such case the under-sheriff, or deputy-sheriff by him ap- 
pointed, shall nevertheless continue in his office, and shall execute the 
** same, and all things belonging thereunto, in the name of the deceased 
“ sheriff, until another sheriff be appointed for the said county and sworn» 

“ in manner as therein is directed ; and the said under-sheriff, or deputy 
“ sheriff, shall be answerable fur the execution of the said office in all 


8726. Doug. 464. For the form of a dis- 
tringai againiit|he constable of Dover Castle, 
being a peer, to compel him to bring in the 
body, see AppenA Chap. XIII. § SI. 

* IStetU T. Sorivens, M. SI Geo. III. 
K.B. 

<» H. T. ai Geo. III. K. B. 4 Dumf. & 
£ast, S79. and see 8 Wms. SaunA 5 Ed. 
61. e. 

‘ Barnes, IDS. 

" 1 II. Bkc. 629. 

* Brownl. Breth Jud, Thes^ Brev, and Off, 


Brev. tk. Distringas: Ad see Append,Chap. 
XIII. § 23, 4. 

* Trye, HA 5. 

« Per Cur. H. 28 Geo. III. K. B. 

'■ s 5 Bur. 2726, 7, The mode of pro¬ 
ceeding by distringas against the late sherifl! 
on mesne process, is oWlele, in' consequence 
of the rule and practice bribre stated; but it 
may still, it seems, be used against the baUiff' 
of a libehy, for nqi bringing in the body. 
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Attachment 
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J^abeat caqxm, 
im return of cqd 
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«f to T^speoto 

intwvtd, as the high iso itypultj! by Jhpye bee^r^ 
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** if he .}^ bepa Jiving j aind the security giyeu to the high 
« .ceaseSf by the said under-tsheriff and his bi®<ig®s, shpll i^tand iiepiaiiii 
" and be a security to the hipg, his heirs and spccessorSj,! and aU per- 
" sons whatsoever, for such under-sheriflF’s due peiforniauce of his office, 
during such interval." On this statute, a nde for an attachment against 
an ujider-shmff, on the death pf the sheriff during his year, is not abso> 
Inte'to the first instanceAnd where two sheriffs had been ruled to 
bring in the body, and then one of them died, the court granted an at* 
tachment against the surviving sheriff only**. Before the making of the 
statute 7 Geo. IV. c. 17* the office of sheriff in the county palatine of 
Durham, being hi^d by grant of the bishop of Durham for the time being, 
daring the pleasure of the same bishop, became vacant upon his decease: 
But now, by that statute <=, “.no grant or appointment of or to any office 
or employment, concerning the administration of justice in the said 
county paiiitiae, sitoll cease determine or be void, by reason of the dcatli 
“ of any such bishop but every such grant and appointment shall con- 
“ tinue in full force, for the term of six calendar months after any such 
“ death, unless in the mean time determined by any succeeding bisiiop of 
“ the said see.” 

The attachment is a criminal process, direetpd to the coroner, when it 
issues against the present sheriff ; or when against the late one, to his 
successor: and, in the King’s Bendi, it must be made returnable on a 
general return, though the original process was at a day certain ®. The 
attachment may be moved for on the last day of term^; and until it be 
granted, the proceedings, in the King's Bench, arc on the plc^sidc of the 
court, and must be entitled with the names of the parties: But as soon as 
the attachment is granted, the proceedings are on the crorm side, and from 
that time the king is to be named as the prosecutor e. If the coroner or 
sheriff, being called upon by rule *•, neglect to return the attachment, he 
may be attaclied himself ; and the attachment against the coroner should 
be directed to elisors, named by the master in the King’s Bench, or pro- 
thonotaries in the Common Picas •. If cepi corj)ora be returned to the 
attadunent, the mode of proceeding, for obtaining payment of the debt 
and costs, is by moving the court for writs of habeas corpora S to bring up 
the bodies of the sheriffs, before one of the judges at chambers, to answer 
to such matters ife shall be there alleged against them ^; which is a motion 
of course, and may be made without an affidavit *. 


* « ait. Rei). i889. 
ivhe V, lienmit, T. 25 Geo. Ill, 

'*■'AniiCsd. XIII. § 3ii, &e. 

s :S|8s%.iS8i'2i5S. ,*7'puridLJt: 

East, m 2 UjEast. 105. 


and see 6 Bam. & Cres. 380. 8 Dowl. & 
Ryl. 140. S. C. 8 Bos. & ToL 617. (n). 

C. P. 

J* CHtap. XIH. § 87,8. 

* 2 B^c. 1218. Append. Cliap, 

XllLf *2. < 

* Append. Chq>. Xlll. § 4St 4. 

11 Cbit.Eepi 240. 



AGAlNSt* 

: Wliiein tEe idieriff is fixM for A contempt, li6 is! lii 1^ msanesr as LmUiity of she- 

hfs bail 'vpon the bail bondj to the |mymeiit of what is really due to, the ****■ 
plaintiff, though beyond the sum sworn to afld costs, lo the full extent of 
thfe penalty of the bond®: And he cannot relieve hirtself,’ by pay^Wit of 
the debt sryom to and indorsed on the Writ, since the statute 43 Geo, III. 
c. 46. § 2. haring neglected to take the money at the time of the arrest, as 
directed by that act; but must pay the whole debt and costs'*: nj^her 
can he be relieved on the ground of the defendant’s death, after the con* ^ 
tempt was incurred, and before the attachment issued®. But he is' iiOt 
liable beyond the penalty of the bond^: And where an attachment issues 
in an action against the acceptor of a bill of exchange, the sheriff is not 
liable thereon, to pay the costs in actions against the drawer or indorsms®. 

If a party has a right to enforce payment of his debt a^inst the sheriff. When ^a- 
he must pursue it within a reasonable time, and not lay by so long as that 
by his laches the sheriff shall be deprived of his remed) over against the 
debtor: Therefore, where the rule for an attachment against the sheriff, 
for not bringing in the body, was obtained on the 11th of February, which 
attachment was returnable on the 4th of May, and the plaintiff did hot 
issue the attachment till the 3d of May, and in the mean time the defend¬ 
ant became bankrupt on the 19th of March, by which means the sheriff 
lost his opportunity of paying the debt, and proving it under the commis¬ 
sion, the attachment was set aside for such laches And on a similar 
ground, it is holdcn that a cogmeii, for payment of the debt and costs by 
instalments, discharges the sheriff; although it was a^eed that the right 
of moving for an attachment against him should remain with the plaintiff 
as a security, in case any of the instalments should not be paid B. But 
where the plaintiff, at the desire of the sheriff’s officer, forbore to enforce 
an attachment in the first instance, and two day's afterwards applied to 
the sheriff for the debt and costs; the court of Common Pleas held, that 
the sheriff %vas not discharged by the indulgence given to the officer **- 
So, where the rule to bring in the body, served on the .5th July, expired 
on the second day of Mickaehnas term, two judges of that court held 
that the sheriff was not discharged, by the plaintiff’s having, on the 7th 
July preceding, and previously to the justification of bail, consented to an 
order to stay proceedings, on |)ayment of debt and costs within a month *. 

“ 7 Durnf. & East, 370. 8 Dumf. & East, * 2 Barn. & Aid. 192. ? 

28. 1 U. Blac. 233. 543. C. P. r 0 East, 467. 3 Bo*. & Pul 151. 1 

9 East, SIC. Taunt. Ill. accord, and mde ante, 310. 

® 3 Durnf. & East, 133. ® 1 Taunt. 159. and see 4 Taunt. 456. 5 

® a East, 604. and see Doug. 464. Star~ Taunt. 319. 1 Marsh. 59. S. C. Wlghtw. 

keiy V. Poole, E. 25 Geo. III. K. B. JEtfre v. 121. 4 Barn. & Aid. 91. I DowL & Ryl. 

Ihdl, same term, K. B. See also 4 Dumf. & 163. 9 Moore, 695. 2 Bin;;. 366. S. C. 

East, 433. 2 H. Bbc. 86. 547. 1 Taunt. Ante, 295. 801. 805. 

218. 3 Stark. Ni. PrL 166. S Moore, 27. ** 1 Taunt. 469. and see 1 DowL & Ryl. 

S Bing. 56.1 Younge & J. 285. as to Uie fi- 388. 

atality of the sfaeri^ In an action on the case, * Per Best, Ch. J. & Gasclee, J, dissen- 
for taking insufficient pledges in tiesiiSnu & RurrongAr Justices, 8 Bui£(. 



Ili'V'"' >v:r 

. ithp. jtsottrt: will *itot<8et iadd» afa titl^ agfeiitat^tltte 

>tb« ground of delay^i^uniew tbo% hftve<becna grbise; iladibtf4iii i^e 
J»rt 6f tfe« plaintiff, to Aft prejudicie of the sheriff *.' - . ' ■ - ^ : 

Setting aside If «tfie proceedings against the' sbtniff' are ih'Bgulai^' th^ maf be i^et 

®®‘** ** i or, if rtgtdm, may be set aride or stayed t^pctn terms, 
by the favour and itidnigenoe .jof the court, in order to let in a trial of the 
merits, ffn* the benefit of the sheriffV'cr of the defendnnt, or his bail**. 
But, in the King’s Benrii, by a late rule of court *, no rule can be 
diuwB np for setting aside an attachment regularly obtained against a 
sheritf, for mrt bringing in the body, unless the application for such rule, 
if made on the part of the original defendant, be grounded upon an ' affi¬ 
davit of merits or, if made on the part of the riieriff or bails, or any 
officer of the sheriffs, be grounded upon an affidavit, shewing that such 
application is really and truly made on the part of the sheriff or bail, or 
officer of the shm-iff, (as the caso may be,) at his or their own expense, and 
for his or thd*' only uid«nnity, and without collusion 'with the original 
defendant.’ X'his rule applies only to motions for setting aside attach¬ 
ments regularly obtained : And if the affidavit be made on bcffialf of the 
sheriff or bail, it must comply ■with the terms of the rule: Therefore, an 
affidavit which did not state that the application was made at the expense 
of the bail, and for their only indemnity, was deemed insuffieient The 
affidavit in such case should regularly be made by the defendant himself*'. 
And, the court will not set aside an attachment against the sheriff, for 
not bringing in the body, on payment of costs, upon an affidavit that the 
plaintiff purposely prevented the defendant’s being re-taken after a rescue, 
and that the application was by the sheriff himself, without motiving 
the fact of his having an* indemnity *. If an affidavit of merits however 
be i^odnced,' it is not necessary to state on whose behalf the motion is 
made®. 

Kule for setting The practice, when the sheriff has been fixed, is to move for a rule to 
teim iriiew cause why, on putting in bail, the proceedings against him should 

not be set aside ; and to have the bail ready to justify, when the rnle is 
dispose of *. If the plaintiff has not lost a trial, the ermrt will set aside 
the proceedings, upon putting in and perfecting bail above, and payment 


Sdie. But on S subiequent Jay, it appears, 
Best, C. J. said, Uiat upon payment of co^ts, 
die emtrt wmiU eoAsent to make the rule ab¬ 
solute, for letting aside the proceectings. Id, 
S69: 

” S Chit. Rep. 59. 

, AHte, Stay. 810. 818.815." 

* £. 88 Geo. III. 

: iand .see 8 Wms. 

« £. M. 581^ m: K.B. •« &. 

AW. *<», 4 Ohtt. J48.'(«). 878, S. {«). 


& Chit. 373, 4. and see 7 Durnf. & 
East, 289. 3 Maule & Sd. 209. 1 New 
Rep. a P. 123. 

* Append. Chap. XIIL § 15. 

* Id. § 16. 

*> 1 CSiitaBep. 416. Ante., 303. 

> 1 Chit. Rep. 317. 

. * Id. 782. 

.1 ^ Bam. & Aid. 198.' - 
*” 1 Chiu Rq>. 672. sad see td. 720, 81. 
Jnte, 3(». '• ^ 

' "i 1 Bos. A Ptfl. S3t. j/«r BuBer, J. 



AGAI9i»r rtail^>«^Sl8ri &c. 

Bttfciifja'tmlha^been Jbst/^Jxe aoiirtiM^l faf^^ that 

the attaebtaent shall Temainia the and’riband aa>»’.8ect»ity t0 the 
plaintijSf for the sum recovered And it 8eem8>1diat the atthehnneat idiall 
atsod as a security, as well as the bail bond, where a . trial' has bepn lost, 
although defendant has been surrendered in dischai^ of his baU°.> 
On Setting aside a regular attachment, on payment of cwts, the question 
whether or not the attachment shall stand as a security, depending ^aapon 
the fact whether a trial has been lost, it is for the plainti£F, ’who seeks to ^ 
qualify the rule, to shew by his affidavit the necessary facts^ such as the 
day of the delivery of ^the dedaratioti, &c. which may entitle him so to 
do'^: And where the court ordered an attachment against the sheriff, of 
which he had regular notice, to stand as a security to the plaintiff for the 
debt and costs, and the sheriff, in the next term, applied«to discharge that 
part of the rule which related to the attachment standing as a security, 
urging that he was no party to the role, the court held the application to 
be too late 

When the sheriff has been guilty of a breach of duty, in discharging the 
defendant out of custody, without the plaintiff's assent, upon his oipn. un¬ 
dertaking to appear and put in bail, or by taking money from him, instead 
of a bail bond, the court will not assist the slieriff, by staying the proceed¬ 
ings in an action for an escape, or by setting aside the attachment upon 
an affidavit of merits, and payment of costs and it is now decided, that 
he cannot, after paying the debt and costs, maintain an action against the 
defendant, for money paid s. ^ But, if he has taken a bail bond, he may 
resort to the defendant or his bail, by putting it in suit against them; 
though, in general, the money is paid by the officer, on issuing the attach¬ 
ment, and he brings the action on the bail bond, in the sheriff's name**. 
In an action on a bail bond, if the issue depend on the date of the appear¬ 
ance, the court of Common Pleas, upon an application by the plaintiff, 
will order the day of the appearance to be entered in the filacer’s book; 
although, before the application to the court, issue has been joined on the 
plea of comperuit ad diem •: And where bail above were put in but not 
justified, aud the sheriff, being fixed, brought an action on the bail bond. 


• 4 Dumf. & East, 852. 8 H. Blac. 235. 
AiUe, 308. 

^ GraueU v< WtUiams, T. 15 Geo. III. K. 
B. cited in 4 Durnf. & East, 358. 1 Chit. 
Hep. 237.270. 367. 

' 1 Chit, Rep. 270. (a). iVifls v. Gratf, M, 
67 Geo. III. K. B. there cited, contra •• and 
see 8 Dowl. & RyL 137. 

5 Taunt. 606. 1 Chit. Rep. £71. in notis.. 
Ante, 304. And for what is meant by losing 
a trial, see id- Hid. 

• 1 Chit. Rep. IbO.- 

f 7 Duntf. & East, 100.839. 8 Barn. & 
Aid. 354. 1 Chit. Rep. 68. S. C. and see 1 


Chit. Rep. 667. (o). 721. 2 Chit Rep. 93, 
4 Dowl. & Ryl 155. 1 Bos. & Pul. 825. 1 
Taunt. 119. 6 Taunt. 554. 8 Marsh. 861. 
S. C. 6 Moore, 111. 7Moore,558. 1 Bing. 
156. S. C. but see 1 Pricey’ 103. 5 Barn. 
& Cres. 844. contra. Ante, SSG. 888, 3. 

* 8 East, 171. 

^ 8 Wms. Saund. 61 ./. And see Petersd. 
Part L Chap. XV. as to ^ right of the 
hail against Uirir prino^^ and i^aiost each 
other { and a sure^'a right against the bwl. 

• 1 Taunt. 83. Ante, 836. and see » 

Fnes, 406, .. 
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piimded cmpermt aa tfteai, lliit'edvrt; on mt^ion 
Aeiiff, We^ thfe i^fiogtusance of baO in the original action to be 
.tdldlin off the file} tiiou|!k the defendant alleged, that the riieriff was fixed 
thi^tltb his own negligence: for that sho^d have bee# the subject of a 
Diiprtion to stay proceedings on the bail bbnd •. ■ 


■ 6 Taunt. 167. 1 Marsh. 6S0. S. C. 



CflAP. XIV. 


Of the Proceedings in Actions, hy and against At- 
TORNiES and Officers, in the Courts of KiNo’sf 
Bench, Common Pueas, and Exchequer ; and <f the 
Recovery and Taxation qf their Costs. 


T'HE proceedings in actions against defendants when at large, and mode 
of bringing them into court, in ordinary cases, having already been con¬ 
sidered ; I shall next proceed to shew whatever is peculiar to the (pro¬ 
ceedings in actions by and against atlornies, who are supposed to be al¬ 
ready in court, and against prisoners in the actual custody of the sh^iff", 
&c. or of the marshal of the King’s Bench, or warden of the 'Fleet 
prison. ^ 

Attomies, we have seen, may sue by atlacHment of privilege, and must 
be sued by bill ®. In the King’s Bench, the atlachmeni of privilege, at 
the suit of an attorney, is in nature of a latitat : therefore, in replying 
it to a plea of the statute of limitations, the plaintiff inust set forth the 
continuances <=. And an attachment of privilege is not a continuance of a 
bill of Middlesex, so as to avoid the statute of limitations In the King’s 
Bench, it is a rule, that " every attorney shall leave a praecipe ® with tihe 
“ signer of the writs, containing the defendant’s names, not exceeding 
“ fmr in each -writ, with the return, and day of signing such writ, and 
" the agent’s or attorney’s name who sued out the same: and that all 
“ such praecipes shall be entered on the roll, where th«^*prirctpe« of latitats, 
“ and all other writs issuing out of this court, are entered; and the of- 
" ficer that signs the n^rits in this court, shall not sign such attachment, 
till a praecipe be left with him for that purpose But when an at¬ 
torney sues by attachment of privilege, his name need not be indorsed on 
the writ: for thb 2 Geo. II. c. 23. § 22. which requires the name of the 
plaintiff’s attorney to be indorse4 on the writ, only extends to cases where 
the attorney sues for another person*. And an attorney, plaintiff, may 
sue by common process, emd indorse his own name on the copy as the at- 
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* Ante, 80. 

1 Shotv. S67. and see Append. Chap. 
XIV. §8.4.6. • 

® Cartb, 144. 1 Sbowjtee, 7,2 Salk. 480. 

S. c. ' ' 

^ 3 Durtaf. & East, 668. but see Willes, 
269. {a). And for the entry -of an attadh- 


«ment of privilege on the roll, to save the 
Ma^ute^ in K. B. aee Ai^iend. Chap. XIV. 

§ 9 . 

• Append. Chap. XIV. § 1.8. 

** R. H. 80 Geo. II. K. B. and see 1 Kot. 

394. 

B 4 Dumi^ &. 876. 
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Arrest on. 


|t|&^ aftertrards declare b]r aaother attonKey'Ait, If an 
Buet-by attacbtaeat of privilege, for words spcdcen in Healer, and the venue 
be laid ^ere, and the plaintiff do not recover a verdict for ten pounds, it 
majy be suggested on the roll, that the defen^nt Was’ vesidcat in 
&C. in order to entitle the defendant to enter a nonsuit, undertthe statute 
13 Geo. III. 0 . 51. § Ij 2. but if the venue had been laid in Middletex, 
it m^ht'have made a difference **. 

In tbe Common Pleas, an attachment of privily is in nature otf an 
original writ *; and must have^^een days between the teste and return 
..This writ should regularly he returnable on a day certain, in full term *: But 
where it was made returnable after the essoin day, and be&re the quarto 
die post, the court allowed it to be amended, on payment of costs *. And, 
being in nature ef an original writ, it is sufficient, when replied to a plea 
of the statute of limitations, to shew the teste of it, without 'the conti- 
l^uances It is a rule in this court s, that “ no attorney shall sue out an 
attachment <4' privilege atf his own suit, nor shall the same be sealed, un¬ 
less it be first stamped or signed by the clerk of the warrants or his de¬ 
puty, for which no fee is to be paid, to the intent to shew that such per¬ 
son is an attorney of this court, duly entered and continued on the roil of 
attomies." And there is another rule •*, similar to that in the King's 
Ben^, that " every attorney, who shall sue out a writ of privilege against 
any 'defendant, shall leave a pracipe ‘ at the prothonotaries’ office, with the 
defendant's names, not exceeding four in the whole, and the return day 
thereto, and the day of signing the same, together with the agent's or at¬ 
torney’s name who sues out the same; and that such praecipe shall be .en¬ 
tered by the prothonotaries upon a remembrance roll, in their respective 
offio^, to be kept for that purpose, withou^t fee or reward; and that the 
prothonotaries do not sign any attachment of privilege, without such 
praecipe be left in the office, at the time of signing thereof.” The practice 
therefore, as governed by these rules, is to take the praecipe and writ to 
the prothonotaries’ derk, who vrill sign the writ gratis, keeping the pree- 
cipes after which^e writ is marked by the clerk of the warrants, and 
then sealed.' 

An attorney ^was formerly permitted to hold the defendant to special 
bail, upon an attachment of privilege, for fees or disbursements, however 
triding But now, since the statutes for preventing frivolous and vexatious 
arrests, the defendant cannot be arrested and holden to special bail, upon 
an attachment of privilege, or any other process, unless the cause of action 
amount to twenty pounds or upwards. 'Where it is under that amount, 

• 1 Dwnf. & Ea»t, 86. a C. 

»■ 6 Dtirnf, & Eiwt, 600. This detenni- »1 Will. 167. 

nstim WM befote &e slat. 6 Geo. IV. c. 106.. « R. T. 9 W. III. C. P. and see R. T. 89 

§ 'l%.itO. bjr wideh the above act of parlia- Csr, II. reg. a C. P. 
nmt «W:i^|!«afa!d, sad other provi^as sub- R. H. 11 Geo. II.ng, 8. C. F. 8 Blae. 

ebtated iniieu li£ep.9}9. 

‘'AH#* Aap.l£IV.$10, , <isf ‘ Append? aap. XIV. § 9. 

< Barites, ilO. Caa. Pr. C. P, 149. a C. * R. M. 1654. § 9. K. B. B. M. 1664. J 

• 6 9|0Mc 119 * » B|94t ^ *^ng> 12. C. P. OUb. K. B. 846. GHb. a P. 86. 



must 6e il4fv&d'with ^iijpy^of t&e iWJd notice to 

i^pear>».toItt-otlfCTcases. ^ '" * ■''''’'* 

|« the fCing's Bench) the time allowed foi- dedaring upoii am attach¬ 
ment of privily,is the same as upon a hill of Middlesex "ot latitat, &c. 
And ^ an^ttorney sue out on attachment of privilege, and deliver or file 
hie dedtarotion and give notice thereof, days exclusive before the 
end of the term wherein the attachment is returnable, the defendant mipC 
plead as of that term; the plaintiff having entered a rule to plead, and 
demanded a plea; but if he do not declare within that time, the defendant 
may imparl to the next term j‘ and if he do not declare before the es^in 
day, the defendant will have an imparlance to the term following In 
the Common Pleas, if the attachment of privilege require only a common 
appearance, it must be entered, oh a proper prafcipe «, with the prothono- 
tanes ; and if it require special bail, the clerk of the dockets prepares 
the bail-piece and attends the court or a judge when the recognizance is 
entered into, as the filacer does in other cases, an^ the hail justify, or fresh 
bail is added, in the same manner *’. In the Excliequer, the declaration, 
at the suit of an attorney or side clerk, begins by stating the character in 
wliich he sues; and omits the qm viinus clause, in the conclusion 

In proceeding against attomies and officers of the court, the bill, winch 
is the foundation of the action, is a complaint In writing, describing the 
defendant as being presettt in court / and generally concludes with a 
prayer of relief, though the declaration upon the bill is not demurrable 
for want of it \ In the King’s Bench, the bill against an attorney could 
formerly have been filed in term time only, sedente curid, and not in va¬ 
cation *. But now it may be filed in vacation, as well as in term time^ : 
And where the cause of action arises after term, there should be a special 
memorandum, stating the day of bringing the bill into the office of the 
clerk of the declarations *. If a bill however, filed against an attorney of 
that court in vacation, be entitled of the preceding term, and the defendant 
plead the statute of limitations, he may shexv w'hcn it was in fact filed 
The filing of a bill is considered as the commencement o#an action against 
an attorney, without notice being served upon him. And where, in an 
action against an attorney fur goods sold, the plaintiff proved that he filed 
his bill at a certain time in the forenoon, and the defendant gave in evi- 


• For the beginning of a deckratipn, at 
the suit of an attorney, in K. B. see Append. 
Chop. XIV. § 8. In C. P. id, § 14. 

** B. M. 5 Ann. reg. 8. a. K. B. Glib. K. 
B. S46. 

‘ Append, Chap. XIV. § 12. 

^ 'Id. § 18. 

® Imp. C. r. 7 Ed. 541. 
f ARWnd. Chap. lElV. J.17i < ^ 

■ 1 Wms. Saund. 5 Ed.’SS. c. S0*. * 
Wms. Saond. 5 Ed. 415, &, and see AHiend. 
Chap.^xm § 18,19, : 

VtLl I.' ’■ ■ '■<' ' 


* Andr. S47. 

< 2 Salk. 544. 12 Mod. 163. Gik. K. B. 
846. 

^ Doug. SIS. I.aw,adininistrBtor,v.Jr/i«», 
M. S3 Geo. III. K. B. 5 Dumf. A East, 
173. and see 8 Dumf & East, 643, 4. 2 II. 
’Bbie. 608. 1 1'aunt. 1S0. 2 "WmS. ISaund. & 
Ed. 1.(1.) 
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XIY- § 81. 

“ I*eaWs Cas. JVf. 8 Ed. 0S. 

\ < f ' ' 



Time for de¬ 
claring, anil 
pleading, iu 
K. B. 


e 


' I.* 

Appp.?rance, and • 
putting in kail, 
in C. P. 


Beginning of 
didamtioii, in 
Exchequer. 

Bill ag.iinst at¬ 
torney, in K. H, 
what, and bow 
concluded. 


May he filed in 
vacatiuii. 


Considered as 
eoinmcncement 
of suit. 


y " 




Amendment of. 


Filing. 

(!opy of, to 
whom delivered. 


Sticking un in 
oiilcc. 


Time for plead, 
ing to. 


Co{i>' oC how 
written. 


OP PTROCSfleWlT^GS m XCtiCfNS 

lienee a receipt for the sum demanded, dated the same day j tfee judge at 
nisi prius held that this was no answer to the action, without proof that 
the payment w'as made before the filing of the bill *. Where the bill 
against an attorney was entitled of the term generally, being before the 
cause of action accrued, the court of King's Bench on motion allowed it 
to be amended, after a writ of error brought, by inserting a special mmo^ 
randurri of the day of filing the same; and gave the plaintiflF leave to carry 
in a new roll, agreeably to the amended bill, and to make the transcript 
conformable to such new roll, on payment of costs But such an amend.* 
ment cannot be made, after the proceedings are entered on record, without 
leave of the court®: atid, in one case, they gave the defendant leave to 
plead de novo, upon terms 

In the King’s Bench, it is usual in practice to file the bill with the 
clerk of the declarations ®, in the King’s Bench office; and to deliver a 
copy of it, to the defendant, or his known agent with notice thereon to 
plead mfem days® ; which notice has been deemed sufficient, though he 
reside more than twenty miles from iMudm **: Or, if the defendant's 
name and place of abode be not entered in the master's book kept for that 
purpose, a copy of the bill'may be stuck up in the office; although his 
name and place of abode be entered in the book containing a list of cer¬ 
tificates*. And if the bill be filed, and a copy thereof delivered, 
days exclusive before the end of the term, including Sunday, the defendant 
must plead as of that tenn ; the plaintiff having entered a rule to plead, 
and demanded a plea: but if the bill be not filed, and copy delivered, 
within that time, the defendant is entitled to an imparlance^ : And where 
the defendant was terved with a copy of the bill, before the bill itself was 
filed, the proceedings were set aside for irregularity *. The bill and copy 
were retiuired, by the general stamp acts ™, to be written in the usual and 
accustomed manner: and therefore, tlie copy of a bill filed against an at¬ 
torney, partly jirinted and partly written, on one sheet of paper, stamped 
with a /owr-penny stamp, which contained several printed counts, two of 
them being struck out, and was otherwise obb'tpatod, and exceeded se¬ 
venteen common law folios, was held to be irrc^lar; and it appearing 
that the bi^^s framed in tlie same manner, ivith the same obliterations. 


* S Campb. S31. 

*' 7 Durnf, & East, 4-74'. 

‘ Id. ibid. 1 Chit. Rep. .S36, but sec 1 
Manle & Sd, 233. 2 Bani. &.A1<3. 4,7a. 1 
Chit. Rep. S77. S. C. 10 Moore, 104. 3 
Bing. 46fl. 1 M'Clel. & Y. 802. S. C. 
i Chit. Rep. 46. 

® This officer is appointed to receive and 
make au entry of deekratious and bills filed 
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to file; eai$ keep tbc latter; for which he is' 
esttifkd ^ a ^ two shillings jkt tfirm, 
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3. li. E. 1» Cor. 11. K. B. 

* Ibij!. IE. B. 10 Ea. ’60l. But such itger.t 


i.< not hound to accept it. Per Cur, £. S9 
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* Append. Chap. XIV. § 20. 
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* Constable v. Edwards, E. 40 Geo. III. 
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48 Geo. III. c. 149. Svhed. Part II. 55 
Geo. III. c,\9i, Sched. ’PanXLinjiriiw^o. 
Blithe stamp duties imposed by tljese acts, 
were repealed by the statute 5 G», IV. C.4R 



AGAINST ATTGRNIES. 

the court set aside the proceeflings altogether*. The rest of the pro¬ 
ceedings, by and against attomies of the King’s Bench, are the same as in 
other cases. 

In the Common Pleas, a bill may it seems be filed againrt an attorney, 
to avoid the statute of limitations, in vacation, as well as in term time **: 
And after it is filed, if the defendant do not, on being publicly called in 
court, appear thereto, judgment is given against him, that he stand fore¬ 
judged from exercising his office of attorney, for his contumacy ^: upon 
which he is struck off the roll of attomies ; and being no longer entitled 
to his privilege, he may be proceeded against as a common person. For¬ 
merly, no bill could have been filed against an attorney or officer of the 
Common Pleas, to be called in court, in order tp a forejiidger, until the 
bill was actually entered upon record, and a number roll put thereon **. 
This rule however appears to be disused ®: and at present, the practice is 
to prepare a bill ^ against the defendant, which is delivered to one of the 
criers, by whom the defendant is to be thrice called in open court, with an 
intimation that he will be forejudged, if he do not appear; after which, 
the bill is entered with the prothonotaries: and a rule being given there¬ 
on by the secondaries, for the defendant's appearance, the bill should be 
filed in the prothonotaries’ office till the rule is out, and afterwards with 
the custos hrevium s. And it is a rule, that where any bill shall be filed 
against an attorney of this court, no forejudger shall be entered against 
him upon sucli bill, for want of appearance, if the action be laid in London 
or Middlesex, and such attorney reside within twenty miles of London, 
until four days after notice in writing, of filing such biU, be given to such 
attorney or his agent, or left at his usual place of abode, and a rule given 
for such appearance; and if such attorney reside above twenty miles from 
Ijmdon, or the action be laid in any other county than’*’I>o»do» or Middle¬ 
sex, then no forejudger shall be entered, till eight days after such notice 
shall be given, in such manner as aforesaid, and a rule-to appear as afore¬ 
said : the said days to be exclusive of the day of giving such notice 
The notice of filing thc’®bill ought to be given four days exclusive before 
the end of the term, or the defendant will be entitled to a^mparlance, 
and need not plead till tlie first four days of the next term W' If the de¬ 
fendant appear, on being called in court, he enters his appearance with the 
prothonotaries; and the proceedings against him are the same as in com¬ 
mon cases 
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If the defendant do not appear in due time, the proceedings are entered 
on a roll, which is obtained from the prothonotaries, and their clerk will 
sign the judgment of forejudger, on an incipitur being first made thereon. 
, The roll is then taken to the cleric of the warrants, wlio will strike the 
defendant t»tf the roll of attornics; after which he may be proceeded against 
by the jdaintifF, or any one else “, as a common person: and he cannot be 
restored, unless he pay the debt and costs: But when he has made satis¬ 
faction to the plaintiff, he may obtain a rule of court in term time, or 
judge’s summons in vacation, to shew cause why he should not be re¬ 
stored ; and if it appear that the plaintiff has been satisfied, a role or order 
will be made, for the clefk of the aoirrants to restore him 

It wjw formerly holdcn, that a bill could not be filed in vacation, against 
the warden of the Fleet, for an escape ®. But now, by the statjute 59 Gco- 
III. c. 64. “ it shall and may be lawful for any per-son or persons, having 
cause u{ iii'fioti against the warden of the said prison, for or in respect 
of tlie escuiu* of auy person or persons in his custody, from and out <rf 
“ the said custody, to commence his or their action against the said 
“ •warden, by filing his or their bill <igainst him, at any time in vacation, 
" in the office of the prothonotaries of the court of Common Pleas, or with 
“ the clerk or deputy clerk of the pleas in the office of Pleas in the court 
“ of Exchequer, for or in respect of such escape, and to entitle such 
bill as of the preceding term ; a copy of which bill so filed shall, within 
" twenty four hours after the filing thereof, unless a Sunday or public 
“ holyday intervene, and in that case on the next day after such Sunday 
or public holyday, be delivered to tlie said warden or his deputy, or to the 
“ turnkey or porter of the said prison ; and the said ■warden shall appear 
" and plead to the said bill, within the first four days of the following 
" term i otherwise it shall be lawful for such person or persons, having 
such cause of action as aforesaid, to sign judgment against him in siicli 
“ action. And, for the better ascertaining as well the time of filing such 
" bill, as of delivering such co]>y thereof as aforesaid, the proper officCT of 
** the court in which sudfi bill shall be filed, or his lawful deputy, shall, 
at the time of filing the same, indorse thereon a memorandum of the 
“ time of filing such bill; and the said warden or his deputy, or the 
" turnkey or porter of the said prison, shall, at the time of receiving such 
copy of the said bill, indorse upon such copy a memorandum of the time 
of receiving the same.” In the construction of this statute it has been 
holden, that the intervIS between the essoin dny ®nd first day of the 
courVs actually sitting, must be taken as part of the term: and therefore, 
a bill may be filed against the warden of the Fleet for an escape, on the 
day ^er the essoin day, entitled as of the term generally; and if the 
plamtiff give a rule to plead on the first day the court sits, he will sub- 
MontiaJly comply with the requisition of the statute 8 & 9 W. III. c. 27* 

4S. Geo. IIL c. 64. For the be^nning of a bill 

' P. 6 Ed. 5iSd.' against the warden of the .Fleet, see Appead. 

* 6 %jmt.^S47. S62. S Marth. 49.54. Chap. XIV, § §5. 

S. C. iUid see tliirpreaitjhlr to the statute 59 



01? DELIVERING AN A1?T0NNEV*S BILL. 

A I ' , 

§ 19. provided he do not sign judgment within eleven days after the tiling 
of the bill 

In the Exchequer, the bill against an attorney, or side clerk, begins by 
stating the character in which he is sued'»; and the proceedings thereon 
arc similar to those ogainst an attorney of the King's Bench. 


As between attorney and client, the remedy given by law to an attor¬ 
ney, for recovery of his bill of costs, is an action of assumpsit. This action 
lies for business done in other courts, as well as in the court of which the 
})laintilF is an attorneyBut an attorney cannot recover a charge for 
conducting a suit, in which the party charged has not had the l)enctit of 
the attorney’s judgment and superintendance **. ' It is also said, tliat an 
attorney ought not to prosecute an action, to be paid in gross ; for that 
will be champerty And an undertaking by a third person, to pay an at¬ 
torney the further expenses of business already commenced, must be in 
writing, by the statute of frauds 

By the stiitute 3 Jac. I. c. 7* § I- " oil attornies and solicitors shall give 
“ a true bill unto their masters or clients, or their assigns, of all charges 
concerning the suits which they have for them, subscribed with their 
hands and names, before such time as they, or any of them, shall charge 
their clients with any the same fees or charges." Upon this statute it 
was a good plea, to an action brought by an attorney for his fees, that no 
bill had been delivered to the defendant e j or the statute might have been 
given in evidenct*, on non as.mmpsU But if an attorney had delivered 
his bill to the defendsuit, after the arrest and before the bill filed, it was 
well enough *: and this statute did not extend to attornies in inferior 
courts, but only to those in the courts at IVestminstcr It should also 
seem, that an attOniey’s bill could not have been taxed, unless an action 
Avas depending thereon^, nor without bringing the amount of it into 
court 

To remedy these manifold inconveniences, it Avas enacted by the statute 
2 Geo. ir. c. 23. § 23. (made perpetual by the 30 Geo. II. c. 19. § 75-) 
that “ no attorney of his majesty’s court of King’s Bench, Common Pleas, 
“ or Exchequer, or duchy of l.ancnstcr, or of any of his majesty’s courts 
“ of Great Sessions in Wales, or any of the courts of the counties pala- 
tine of Chester, Lancaster, and Durham, or any otljcr court of record 
in that part of Great Britain called England, wherein attornies have been 


* 4 Moore, 425. 2 Brad. & Bing. 01. 
S. C. 

" Append. Chap. XIV. § 29, 30. 

' Cro. Car. 159. 60. 

* 1 Bing. 13. 7 Moore, 237, S. C. and 
see 3 Campb. 451. 3 Stork. jVi. Pri. 76. 

* Com. Dig. tit. Attorney, (B. 14i.) 1-lob. 
117. and see 2 Atk. 209. 4 Bro. Chan. Cas. 
350, 18 Ves. 31.3. in Chan. 2 Marsh.^7S. 

f 1 Surk. Ni. Pri, 270. 


«3 Keb. 118. 514. T, Raym. 246. 3 
Salk. 19. S. C. but see Carth. 57. 1 Straw. 
48. Comb. 126. S. C. 

1 Show. 338. Buk NL Pri. 145. 

> 1 lik P, R. 145. but see 1 Str. 633. 
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“ Carth. 147. 1 Show. 96. 1 Salk. 86. 
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accustomablf ailmittcd and sworn; nor any solicitor in any court of 
« equity, either in his majesty's high court of Chancery, court of equity 
“ in the Exchequer chamber, court of the duchy chamber of Lancaster 
at fVeshmHsier,or '^tts o£ the counties palatine of Chester, Lancaster, 
« or Durham, or of the Great Sessions in Wales, or in any other inferior 
“ court of equity, *in that part of Great Britain called England, shall 
« commence or maintain any action or suit, for the recovery of any fees, 
" charges, or disbursements, at law or in equity, until the expiration of 
''‘one month or more, after such attorney or solicitor respectively shall 
“ have delivered unto the party or parties to be charged therewith, or left 
for him her or them, at his her or their dwelling house or last place of 
“ abode, a bill of such fees, charges and disbursements “, written in a com- 
** mon legible hand, and in the English tongue, except law terms and 
" names of writs, and in words at length, except times and sums; which 
“ bill shall be subscribed wth the projwr hand of such attorney or solici- 
" tor respccfivelj. 

" And, iipun application of the jmrty or j)arties chargeable by such bill, 
** or of any other person in that behalf authorized, unto the Lord High 
Chancellor or Master of the RoUs, or unto any of the courts aforesaid, 
“ or unto a judge or baron of any of the said courts respectively, in which 
“ the business contained in such bill, or the greatest part thereof in 
“ amount nr value, shall have been transacted •>; and upon the submission 
“ of the said party or parties, or such other |)crson authorized as aforesaid, 
“ to pay the whole sum that upon taxation of the said bill shall appear to 
" be due to the said attorney or solicitor respectively; it shall and may be 
“ lawful for the said Lord High Chancellor, Master of the Rolls, or any 
“ of the courts aforesaid, or for any judge or baron of any of the said courts 
“ respectively, and they arc thereby required, to refer the said bill, and 
the said attorney’s or solicitor’s demand thereupon, although no action 
“ or suit shall be then depending in such court touching the same, to be 
taxed and settled by the proper officer of such court, without any money 
being brought into the said court for that purpose: and if the said attor- 
" ney or solicitor, or the party or parties chargeable by such bill respec- 
" tively, having due notice, shall refuse or neglect to attend such taxation, 
" the said officer may proceed to tax the said bill ex parte: pending which 
reference and taxation, no action shall be commenced or pr<Miecuted, 
touching the said demand. 

And, upon the taxation and settlement of such bill and demand, the 
" said party or parties shall forthwith pay to the said attorney or solicitor 
respectively, or to any person hy him authorized to receive the^pame, 
" that shall be present at the said taxation, or otherwise unto such nther 
person or persons, or in such manner, as the respective courts aforesaid 
shall d^ect, the whole sum that shall be found to be or remain due 
*^' th«fleon; whidh payment shall be a full discharge of the said hill and 

d^and.: imd in deffiult thereof, the said party or parties shall be liable 

' ‘ 

* iiiS. Id. 133. 183. Bontes, 133. 

^ 1 Sif£ib B9. bat see 8 Jlbrnortl. K. B. 
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” to an atftachment or process of contempt^ or to such oth<fr proceedings, 
" at the election of the said attorney or solicitor, as such party or parties 
“ was or were before liable unto. 

“ And if, upon the said taxation and settlement, it shall be found that 
“ such attorney or solicitor shall happen to have been overpaid, then the 
" said attorney or solicitor respectively shall forthwith refund, and pay 
unto the party or parties entitled thereunto, or to any person by him her 
“ or them authorized to receive the same, if present at the settling thereof, 
“ or otherwise unto such other person or persons, or in such manner, as 
“ the respective courts aforesaid shall direct, all such money as the said 
“ officer shall certify to have been so overpaid; and in default thereof, the 
“ said attorney or solicitor respectively shall, in like manner, be liable to 
an attachment or process of contempt, or to such other proceedings, at 
“ the election of tlie said party or parties, as he would have been subject 
“ unto, if that act had not been made. 

“ And the said respective courts are thereby authorized to award the 
“ coitiA- of such taxations to he paid by the parties, according to the event 
“ of the taxation of the bill, that is to say, if the bill taxed be less, by a 
“ «jr//i part, than the bill delivered, then the attorney or solicitor is to jmy 
“ the costs of the taxation j but if it shall not he less, the court, in their 
“ discretion, shall charge the attorney or client, in regsird to the rcason- 
“ ablcness or unreasonableness of such bill.” 

The provisions of the above statute arc couhnod to actions for the re¬ 
covery of fees, charges or disbursements, at law or iii equity- But though 
the statute applies only to particular cases, and to bills of a particular de¬ 
scription, yet the court it seems still retains, and has always exercised, a 
right, as at common law, to direct the taxation of other hills of costs; and 
such is said to be the constant practice®. In making out an attorney’s bill 
on this statute, it is not sufficient to charge the costs of an action brought 
by the attorney for his client, at one sum in the aggregate, although the 
costs in that action had been taxed at that sum, as between party and 
party **: But the plaintiff may nevertheless recover the residue of his hill, 
as to which the provisions of the statute had been complied with 

It having been doubted, whether an attorney’s bill could be delivered 
with ahbreviatiotis^, it was enacted by the statute 12 Geo. II. c. 13.® that 
“ it shall and may be lawful to and for every attorney, clerk in court, and 
solicitor, to write his bill of fees, charges and disbursements, with such 
abbreviations as arc now commonly used in the English language; any 
thing in any former law to the contrary notwithstanding.” On this sta¬ 
tute it has been holden, that an attorney may deliver a bill of costs, con¬ 
taining such abbreviations of English words, as are usual and intelligible 
And, by § 6. " the said act of the second year of George the Second, for 
** the better regulation of attornics and solicitors, or any clause matter or 
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** nbtext®idtd 4iiy Wfl’W'lSseiij cfeirges Asd 

*4 distiursemimts, due from «ny attorney or solicitor, to any Other attorney 
or solicitor, or derk in cotirt; bnt every such attorney, solicitor, or clerk 
" in court, may use such remedies, ior the recovery of his fees charges 
« and disbursements, against such other attwney or solicitor, as he might 
have done before the making of the said act.” 

For eoiivey. ' If the whole bill be conveyantnng it cannot be taxed. But if any 
Slicing, &c. pjjyj. attorney's bill, which has been delivered, be for business done in 
court, the bill must be delivered a month Irefore the action is brought, 
othcnvisc the plaintiff cannot recover**. Ani. o, warrant of attorney^, or 
dedimus poteslatem^, chargc(| in an attorney’s hfll, is a sufficient item to 
cmible the court to refer the bill for taxation; though, witli this exception, 
it be entirely for conveyancing. So, where one of the charges was for draw¬ 
ing and engrossing an affidavit of debt, in order to hold a p^rty to bail, 
which appeared to have hern sworn, the court of King’s Bench held this 
to be a cfhiyge for business done in court, which made the bill taxable ®. 
And a charge in an attorney's bill, for attending at a lock up house, and 
obtaining the defendant’s release, and filling up a bail bond, will render 
the bill subject to taxation^. But a charge for preparing an affidavit of 
the petitioning creditor’s debt and baud to the Chancellor, in order to ob¬ 
tain a commission of bankruptcy, was holden not to be a taxable item 
yvitfain the statute, as being a charge at law or in equity, the affidavit not 
having been sworn, nor a comnii.ssion issued So, charges for searching 
to sec whether satisfaction of a judgment was entered, or whether an issue 
was entered and docketed, will not constitute taxable items in an attorney’s 
bill, so as to make it necessary to deliver it signed before action brought 
And where an attorney had paid money, in consequence of his undertaking 
to pay the debt and costs, this was holden not to he a dishursement by him 
as an attorney, within the meaning of the statute'. 

When fart ia It has been made a question, whether an attorney may recover for 
tajcablc, and part pjjjjggg disbursements not taxable, when part of his demand is for busi¬ 
ness done in court; and the distinction that has been taken is, that he 
may, where he has delivered no bill at all ; but that where he has deli¬ 
vered a bill irregularly, he cannot'. And accordingly, in a modern case 
an attorney not having delivered any bill to his client before actim brought, 

* M. 19 Geo. II. dtum. K. B. Bamci^ ® 6 Dumf. & Bast, 645. 

41,8. C. V. and see Bui. AT. PH. 145. f 6 Barn. & Ores. 86. 
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Cos.,^3. 1 By. & Mu. 284: 2 Car. & P. >6 TaunU 196. 1 Marsh. 539. S. C- 
71, 2. S. C. - k. poke’s Cas. A’t. PH, 1 Ed. 102. 2 Bos. 
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but having afterwards delivered a bill of particulars under a judge’s orders 
was held to be entitled to recover charges for money paid for his client’s 
use, having no reference to his business of an attorney, although other ilems 
iu the bill of particulars were taxable. An attorney having delivered two 
separate bills, one of which was for fees and disbursements in causes, and 
the other for ma'king conveyances, a rule was made, in the King’s Bench, 

for taxing both *. And so, where it ivas moved that the master might be 
° ■% 
directed to tax those articles in an attorney’s bill which relal;ed to convey¬ 
ancing and parliamentary business, the rest being for management of causes ‘ 
iu the court of King's Bench, Lord Mansfield said, “ there was no doubt 
but the master might tax the whole ; that he recollected a case, where the 
foes paid to a proctor, for business dune in the ecclesiastical court, made 
jwt of the bill; and it w^as determined, that as the whole bill had been 
referred to the master, he might tax that part of it **.” So, where an at¬ 
torney had delivered three several bills, one for business done as an attor¬ 
ney, another as i^nt, and a tliird for fees due to him as steward of a 
manor, fur admittances and holding courts, the court held, that the taxable 
items in the bill, for business done as an attorney, would draw after them 
the fees due to him as steu'ard of the manor, so as to subject all the bills 
to taxation 


The court of King’s Bench will refer an attorney’s bill to be taxed. For business 
though all the business was done at the Quarter Sessions or in the insol- 
vent debtors’ court **; and in these cases, an action cannot be maintained 
fur tlie amount of the bill, unless it be signed, and delivered a month before 


the bringing of the action And a bill was referred to J)c taxed, for busi- In court of 
ness done in a criminal suit, in the court of Great Sessions at Carmarthen: *^*^*^* Sesaon*. 


and though it was objected that it would be impossible for the master to 

tax the costs in Wales, not knowing the practice there, yet the court held 

that he could os well tax these costs, as costs in the spiritual court; and i£ 

he were at a loss, he might call in assistances. In the Exchequer, a crown In Exc\i«<iuet. 

solicitor’s bill of costs, for business done under an extent, is taxable **; And 


if, on the taxation of his bill, a considerable sum be disallowed, the court 
■will not only order the costs of the taxation to be paid to the defendant by 
the solicitor, but, if he have received the whole amount of his bill by sums 
paid him on account, they will order him to pay interest on the balance 
reported to be due from him But the court cannot order a solicitor’s bill In Heuse of 

* T 4 

of costs, for business wholly done in the House of Lords, in the prosecution ‘ 

of an appeal, to be referred for taxation; bedluse their officer has no means 
whereby he may be enabled to tax such a bill : and great difficulty is said 
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< 

t* iMjcarred in thft H<iii8e of Z^rds, In not knowing hovr 

^rectiy to tax a solicitor’s bill- This however has beOn imdcT the 
recognizance; and the House has called in the assistance of a master^ to 
determine what the amount ought to be: but that has been considered only 
as putting the recognizance in force, not as a taxation independent of it, 
by virtue of any inherent authority possessed by the House For esta¬ 
blishing a taxati(Hi of costs on private bills in the House of Lords, it is 
enacted, by tj^e statute^ & 8 Geo. IV. c. 64. § 1, 2. that on application 
made to the clerk of the parliaments, as to the costs and expenses of sucli 
bills, he shall direct the same to*he taxed, by such persons as he shall ap¬ 
point ; and in actions against ^persons liable to pay the costs, the speaker’s 
certificate shall have the effect of a warrant to confess judgment. And 
there is a similar provision for the taxation of costs on private biUs, &c. in 
the House of Commons, by the statute 6 Geo. IV. c. 12,8. § 1,'2. 

In Chancery, an jprder for taxing a bill of costs, entitled in the cause, 
if obtained ?,•*• a jv^rty to the cause, is regular, under the general jurisdic¬ 
tion ;■ but a '‘"i'sou not a jMirty to the cause must apply ex parie, under the 
statute 2 Geo. II. c. 23. § 23’’. Whether a party, having obtained such 
an order in a cause, may pursue it under the statute, is questionable; but 
if the order be acted upon, the irregularity is waived An order has been 
made in bankruptcy, for taxii^ a solicitor’s bill, fur striking the docket, 
and previous business relating to the bankruptcy •=; and also, for business 
done in bankruptcy and otherwise But it has been decided, that a so¬ 
licitor’s bifl of fees, for business done for a royal foundation, the office of 
visitor being exercised by the Lord Chancellor, is not within the statute 
2 Geo. II. c. 23. § 23.; it not being for proceedings in law or equity, and 
it is not in the court of Chancery that the king’s visitatorial power is to be 
exercised, but by tl^ Lord Chancellor It has also been decided, tliat 
the jurisdiction of the court of Chancery does not extend to taxing a soli¬ 
citor’s bill of costs, for obtaining an act of parliament ’I Where the plain¬ 
tiff was employed as a solicitor, to carry on proceedings in Chancery, after 
which the defendant married one of the parties to the suit, and eventually 
received a proportionate part of the property in dispute, in right of his 
wife, under an order of that court; the court of Common Picas held, that 
he was liable to pay the plaintiff his proportion of his bill of costs, after 
taxatiop by the master, although there had beei' no retainer of the plaintiff 
by the defendant, and altho^h the bill had not been delivered to the lat¬ 
ter, hut to a co-defendant, umo had suffered judgment by default*. 

By the statute 6 Geo. IV. c. 16. § 14.’’ “ the petitioning creditor or cre- 
“ ditors shall, at his or their own costs, sue forth and prosecute the com- 
" njicsion, until the choice of assignees j and the commissioners shall, at 

the meeting fat such choice, ascertain such costs, and by writing under 
**' thdtf hands direct the assignees, (who are thereby thereto required,) to 
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'• 13 Ve$. m. 


* 9 Ves. 647. 
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® 7 Moore, 467. 
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ff reimlnuae such petitioning creditor or creditors Stwdi costs^ oat of the first 
*f money that shall be got xinder the commission j end all bills of fees of * 

“ disbursements of any solicitor or attorney employed under any cornmis- 
" sion, for business done after the choice of assignees, shall be settled by 
" the commissioners, except that so much of such bills as "contain any 
" charge respecting any action at law or suit in equity, shall be settled 
" by the proper officer of the court in which such business shall have been 

transacted; and the same, so settled, sliall be |aid by the assignees to 
“ such solicitor or attorney: Provided, that any creditor who shall have 
“ proved to the amount of itvmty poundslor upwards, if he be dissatisfied 
“ with such settlement by the commissioners, may have any such costs and 
“ bills settled by a master in Chancery; who shall receive for such settle- 
“ ment, and the certificate thereof, twenty shillings, and no more.” The 
former part of this clause appears to have been taken from the statute 5 
Geo. II. c. 80. § 25. upon which it has been holden, that the petitioning 
creditor is liable to the solicitor, for the expense of conducting the commis¬ 
sion, up to the choice of assignees But, as between the solicitor and 
messenger, there is no implied contract on the part of the former, to pay 
him Ills expenses The solicitor is ah agent merely, and is not to be re¬ 
garded as a principal, as respects the mcs.scnger; and although he make 
liimsclf responsible to the messenger, the petitioning creditor will not 
therefore be exonerated, without the express consent of the messenger to 
discharge him And the messenger under a commission of bankrupt, may 
recover from the petitioning creditor, his fees for his services before the 
party be declared a bankrupt; although the party was duly declared a 
bankrupt, and the messenger’s bill ordered by the commissioners to be paid 
by the assignee out of the estate The latter part of the aliove clause of 
the statute 6 Geo. IV. c. 16. § 14. appears to havebeen taken from the 
statute 5 Geo. 11. c. 30. § 47. upon which it has been determined, that 
the bill of costs of a solicitor, under a commission of bankruptcy, is tax¬ 
able, though approved by the commissioners, and stated and allowed in the 
accounts of the assignees ®. And an attorney’s bill, for obtaining a bank¬ 
rupt’s certificate, must be signed and delivered a month before be can sue 
thereon But an action may be maintained by a solicitor against an as¬ 
signed, for business done under a oimmissiou of bankrupt, oiie month after 
he has delivered a copy of his bill, although it has not been taxed by a 
master in Chancery e. 

The statute 2 Geo. II. c. 23. § 23. docs not, we have seen*', extend " to Agent’s bill, 
any bill of fees, &c. due from any attorney or solicitor, to any other attor- 
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tiey (ft solicitor, or ckr^ in court; but every such uttotUey, solidtof or 
clerk ia court, may use such remedies, for the recovery of his fees, &<}. 
against such ether attorney or solicitor, as he might have done before the 
making of the said act.” And there is a ease in Wilson’s Reports *, where 
a judge of the King’s Bench having made an order to refer an agent’s ^ill 
to be tajeed, and the master not having obeyed it, the,pourt was applied to, 
and held that the order was irregular; the master dedaring, that ho had 
never taxed a bill for agency. It is now the uniform practice, however, of 
all the courts’*, to refer an agent’s bill to be taxed, on the application of 
his employer, and upon his bringing into court the ^sum claimed by the 
plaintiffs But the bill of an agent to the attorney employed by the party, 
in respect of whose business the agency charges have been incurred, cannot 
be taxed, on the application of the dientIt is not necessary that an 
agent’s bill should be signed or delivered, l)cfore the commencement of an 
actionAnd where business has been done by an attorney, for a client 
who afterw'yrds Itoeojoes himself an attorne}', the former need not deliver 
a bill dgned. in order to recover his costs ®. 

It is not necessary for the executor or administrator of an attorney to 
deliver a bill of costs, for business done by his testator or intestate, before 
the commencement of an action the statute 2 Geo. II. c. 23. § 23. being 
confined to actions brought ^ the attorney himself, and not extending to 
his personal representatives: feut such a bill may be referred to be taxed, 
on the.defendaiit’s undertaking to pay what is due s. An attorney deli¬ 
vered his bill, and after his death application was made to tax it, and 
above a sixth part was taken off; it was moved that tlic executrix might 
pay the costs; but the court of King’s Bench held that she should not: 
for the words of the act, 2 Geo. II. c. 23. § 2,3. impose them upou[ the at¬ 
torney or solicitor only, and the executrix is not to blame, if she stand 
upon his biU, or make out one f^m his books 

Before an attorney’s bill has been settled and paid, it may be taxed as 
a matter of course, at any distance of time’. But after it has been set¬ 
tled and paid, and the payment has been long acquiesced under, the courts 
will not refer it to be taxed as a matter of course; nor, as it seems, unless 
a gross error or imposition be pnnted out K So, where a bond had been 
given for the debt five years before, and the vouchers had been delivered 
up, the court,Common Blcas would not refer the bill to be taxed ; say¬ 
ing, an attiuney at this rate could never be safe But though an attor- 
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hey’s bill has been settled and paid, yet tte courts, under social dreutn- 
slances, will refer it to be taxed ; for the client may by affidavit shew that 
the business charged ws never performed, or that the charges are fraudu¬ 
lent : and where that is the case, neither payment, nor a release, nor a 
judgment for the money due, will preclude the court from having the bill 
taxed ®. But overcharges alone, without circumstances shewing fraud, do 
not seem to be sufficientAn attorney's bill may also be taxed, though 
there was a special agreement, between the attorney and his client, that 
the former should be paid for his time, at a certmn rate by the day, be¬ 
sides his expenses ' : or th&gh he has obtained a warrant of attorney from 
his client, for confessing judgment for the money due upon his bill, and 
has entered up judgment thereupon ‘b But the plaintiff, having paid to 
an attorney the amount of his bill, caimot, after a reduction of the bill by 
taxation, maintain an action for tbe difference ®. And when a rule has 
been served for taxing an attorney's bill, the court of King's Bench will 
not grant an attachment against the attorney, for not paying the balance 
due to his client, until the costs have been taxed, though the balance is 
admitted, and it has been agreed to dispense with the taxation 

Where an action is brought on an attorney’s bill, the court will order it 
to he taxed, at any time before trial, though after plea pleaded, and issue 
joined But it is a general rule, that an attorney's bill cannot be taxed, 
at the trial of an action brought upon it **; nor after judgment by default, 
and a writ of inquiry executed ‘: for if the business was really done, 
(which must be proved at the trial,) the delay of the defendant for more 
thau a month, in objecting to the quantum, is an admission that he thinks 
it to be reasonable. In a modern pase however, an attorney’s bill was re¬ 
ferred to tbe master for taxation, after an action had been brought upon 
it and a verdict recovered, on a suggestion that some of the items in the 
bill would not have been allowed by the master, had it been originally re¬ 
ferred to him for taxation; but upon the terms of the defendant paying 
the costs of the application, and of the taxation, with the costs of the 
cause as between attorney and client, the plaintiff being at liberty to take 
out the money forthwith, which had been paid into court 

The statute 2 Geo. 11, c. 23. § 23. only requires the delivery of a bill,' 
for the bringing of an action; and therefore, though an attomey'cannot 
bring an action on his hill, till it has been delivered a memth, that cir¬ 
cumstance is not necessary t6 enable him to set it off. But he must not 
produce it at thc^trial by surprise: It is sufficient in sudi ca^, to •deliver 
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tli« biU time enough for the plaintiff to have it taxed before the trial*. 
The delivery of a fqnfter bill is conclusive evidence against an increase of 
charge Jn a subsequent bill, on any of the ifems^coutained in it, and strong 
presopiptive evidence against ally additional items s but if there were any 
real errors or omissions in the former biH, they may be rectify •». And a 
mistake in the date of items in an attorney's bill, which does not mislead, 
wfll not vitiate the delivery*: If ar’defendant be arrested by an attorney 
for fees, after a bill of costs has been delivered to him, without being 
sigtled, he cannot be discharged out of custody on entering a common ap¬ 
pearance, in the Common Pleas; as the want of such signature will be a 
defence to the action, on producing the bill at the trial *. 

The statute requires the bill to be delivered one mmUh or more before 
the coinmencement of the action; which is construed to be a hinqr month *. 
And where a hUl of costs is delivered to the party, it must be left with 
him, and not tak**n back again When two persons are liable to an at¬ 
torney, for business on their joint retainer, it is sufficient for him to 
deliver a copy of his bill to one of them, from whom he received his in¬ 
structions, and to whom the management of the business was left by the 
other s: but li seems, that the delivery of a copy of the bill in such case, 
to the one who did not intermeddle, would not be sufficient; for he can- 

I A 

not be considered os having autfamrity to rcceire.it for both, nor is he 
likely to know what foundatiomthere is for the charges in the bill And 
where a party in a cause having changed his attorney in the progress of 
it, a judge’s order was afterwards obtained by the second attorney, for the 
delivery of a bill signed by the first, of his fees aqd disbursements, which 
delivery was accordingly made to the second attorney, this was hblden, by 
a raaj(Hity of the judges of the King’s Bench, to be a sufficient delivery of 
the bill, to the party to be charged therewith, within the words and mean¬ 
ing of the statute, so as to enable the first attorney to bring his action 
E^inst the client,.,for the amount of such bill *. So, the delivery of a bill 
to the attomby of the party to be charged, is deemed sufficient, if the 
party himself attend the taxation, or the bill be she’wn to have come to 
his hands K If the bill he not delivered to the party, it must be left for 
him at his dwelling house, or last place of abode; leaving it at the compt- 
ing house not being deemed sufficient *. ^ 

In an action on an attorney’s bill, it is sufficient to give in evidence a 
judge’s order to tax the bill, the defendant's undertaking to pay what 
should appear to be due,, and the master’s allocatur thereupon"'; and the 
defendant will not be permitted to question the reasonableness of the 


• i>oug, Ifjy. in noth, Marim ij- fn/!*, 

v. }Vtnder, one, li. SS 
.Gev. lU. K- li. 'jhere cited. 1 Esj). Uep. 
4.4a.S,I*w , 

*> ] Eofi, 4{). 

* 4 Taunt,'80((il! 

** 4 4- 

n H. Pkc. S£K) 


* S Cnifipb. S77. and sec 1 Catnpb. 487. 
2 Dowl. & Ryl. 4Cl. 

!' 2 Catnjd). 277, 

‘ 12 East, 372. 

1 Gow, 71, 

" 2 Bos. & Pul, 348. hut see 1 Stark. A’l. 
FrL S24. I Gow, 73. n. 

2 Canjpb. 496. 



attorney’s hire. 




Urns before ^ jvLTy^ In such, an action^ the nisi prim n»(ird w giwd . 
prima facie evidence, to shew that the action was not commenced till tlie 
expiration of a month after the delivery of the bill And where it is 
material for the defendant to shew that the action was commenced earlier 
than it appears to have been by the nisi pfius record, the declaration de¬ 
livered by the plaintiff is admissible evidence When an attorney has 
regularly delivered a bill signed, he.imay give a copy of it in evidence, 
without proof of notice to produce the original'*«- It may indeed be in- , 
ferred from one case ®, that unless a duplicate of the bill be kept, )the 
plaintiff cannot give parol evidence of its contents, without a notice to 
produce it: But in a subsequent case it was decided, that a copy of an 
attorney’s bill, not signed by the attorney, ,^e original of which, duly 
signed, has been delivered to the defendant, is admissible in evidence, 
without proof of notice to produce the original 

If an attorney refuse to deliver a signed bill to his client, the latter may Delivery of, 
compel him, by taking out a summons before a judge, entitled in one of 
the causes in which he was concerned; and/ in the King's Bench, if the 
attorney, on being served therewith, do not attend, an order will be made 
for delivering it within a reasonable time. In the Common Pleas, three In C. P. 
summonses are necessary, in case of iion-atteildahcc, before an order can 
be obtained 6. And, in either court, if t|ic attorney' still neglect to deliver 
it, the order should be made a rule of couj't; and on personal service of 
the rule and making adidavlt thereof, the court on motion wiU grant an 
attacliment. The bill being delivered, a judge’s summons may be ob- Summons ami 
tained for the attorney to shew cause, why it should not he referred to the ****' 

master in the King?« Bench, or one of the prothonotarics in the Common 
Pleas, to be taxed ; upon which, if the attorney attend, and the judge 
think it reasonable, he will make an order of course for taxing it, on an. 
undertaking signed by the client or his attorney, in the judge’s hook, to 
pay what shtill appear to be due upon such taxation ‘: 4-^d, in the King’s In K. B. 
Bench, a peremptory order will be made in like manner, upon the first 
summons, in case of non-attendance ‘‘; bqt, in the Common Pleas, if the In C. P. 
attorney do not attend, there must be three summonses taken put, and an 
affidavit made of the service and attendance thereon, before the judge wiU 
make an order ex parte But in neither court can the client have a 
summons for deliver)'' of the bill, and. taxing it togetherIn the Exche- Rule for at- 
quer, the rule for an attachment against an attorney, for not delivering 
his bill of costs, is not absolute in the first instance, but only a rule »n Exchequer. 


* Doug. 199. ^nte, 333. 

» I Bos. & Pul 268. 

■ ;i|f 2 Campb. 497. ti. ’ *' 

■> 2 Bos. & Pul 237. 3 Esp. lU'p. 167. 
S. C. Peake’s Evid. 5 Ed. 104. 261. Jute, 
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^ G Barn. & Cres. 394. and see 7 Moore, 
112. S'Brod. & Bing. 2^. S. C. 
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XIV. § 31, 2. 

*• 2 (Chit. Hep. 66.’. 

. * For the form of an undertaking to pay 
an attorney's bill on taxation, in the Ex¬ 
chequer, see Ayqiond. Chap. XIV. § S3. 

>> Imp. K. B. 10 Ed. 506. 
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^ OF TAXING AM ATT0»m*8 BILt. 

^ and vhm it appeared, cm' sheving caufe, that t^e MU beeti 

Uvei^d since the rule was served, .and illness was assigned in t|ie aflyatat, 
as the cause of liot obeying the ordc^, the rule wos dischajged,, without 
‘806t<-*. ' ■ f 


Appomtaent When the order is made, a copy of it should be served, with the mas- 
for, am) taxation pj^thonotjoy ’g uppiptment thereon, to ta** She co^} Mid there is a 

rule in the King’s Bendh”, that "on every hppointoent tolie^de by the 
master, the party on whom the &ne is served, shall attend such appoint¬ 
ment, without waiting for a second; or in default thereof, the master shall 
proceed ex parle^on the first appointment.*’ But, fc the Common Plp|^, 
it is said there must be three appointments, in case of non-attendance, bdi' 
fore the prothonotary c^n {^oceed ex parted, And that court will not 
. stay proceedings, in an action on an attorney’s bdl, brought subsequent to 
the order of the judge of another court for its taxation, but previous to its 
being taxed*: Nor will they require the attendance of a third person be¬ 
fore the prqtht'-iiotui v, on the taxation of a bill of costs, whicli had been 
referred to hjir. in aid of a master in Chancery, to whom the reference had 
been previously made And wKere, more than one tixlk part of an at¬ 
torney’s bill having been taken off on taxation, the defendant presented a 
petition to the Vice ChaSicellor, to allow the costs of taxation, and, pend¬ 
ing this proceeding, thd attorney fought his action for the residue of his 
bill, the court of King's Bencl^, held, that the action was well brought j 
the statute 2 Geo. II. c. 23. § 23, having only prohibited an action being 
brought pending the reference and taxation 
If a sixth part of the bill be taken off, the attorney is to pay the costs 
of taxation; but if less, the costs jire in the discretion of the court s. In 
the exeiiaise of this discretion however, the courts arc governed by the 
statute; and accordingly, the costs of taxation have liecn alivays recipro¬ 
cally given to the client or attorney, as a sixth part has, or has not been 
taken off**. Bi^t, in the Common Picas, an attorucy is not liable to pay 
the cpstB df taxing his bill, where the deduction of one sixth is occasioned, 
not.by,the particular being‘taxed, but by % whole branch of it being 

disallowed K And wh^re an attorney is entitled to the costs occi^oned 
by tUe taxation of his bill, he ought to apply for them at the time; aud 
cannot recover them by motion, after making a subsequent settlement 
If a client, in the course of a cause, advance money to his attorney, for 
specific disbursements in the cause, those disbursements must nevertheless 
be included in the bill of costs: Therefore, where a sum was deducted 


Cotts of taxa¬ 
tion. 


• 11 Price, fi9.% 

* "H. H.a2Geo.III.K.B. 4Durnf.& 
£aiat,6Sa 

‘‘ Imp. 0. P, ? PA S&7. 

*• 8 Tsiwt. 3 iMoorc, S. S. C. 

* Sec the 387. and Pick, 

388. in r%Mk 


’’ 6 Bam. & Crea. 760. 6 Dowl. & RyL 
S89. S. C.«. B. Cas. Pr. C. P. 78. 1^. 
Reg. 36. Barnes, 118. S. C. Id. 147, 8. C. 
P. 1 M'CleL & Y.S64. Excheq. and see 14 
Ves. 1S4. 3 Ves. & Beam. 141. 2 MadcL 
Rep. 389. Buck, 139. in Chan. 
•SaBkc.S67. 

* I Bing. 807. 8 Moore, 40. S. C. 



S87 


OF.AN-'4^.'»OR-!>«5»%'a.lFja''-FOit«^^ dOSTS.-» »■ 

U{^& &a» than one sixth of the^amohat o£ the hiil delivered, in- 

dudh^ftkoae 4M»uvsei|tents, tlie court of Common Pleas ordered the 
clienl: tu.flt}e,t^o.,e«sts the taxation ?. And in that cdurt, where an or¬ 
der is obtained fd' taking au attorney’s bill, and deliyering up all papers/ 

&c» upon the back of whielt thu ;.prothonotary, according td tbe usiial 
practice, indorses his klfficatur, the attomey.«is firtitled in th©«iSrst in¬ 
stance to possession nf it, for the purpose of enforcing payment of lu» 

bill **. , ' * « 

To assist tbe' attorney io^tjecovering his costs, he has a lien for the Lien of attor- 
ami^t of his bill, upoh the deeds, papers and writings of lis dient, which 
c«ime to his hands in the course of liis professional employment; and until 
liis biD be paid, the court will not wder thenj^^to be delivered up ®: nor 
can an action of kroner or detinue be maintained for them.- Therefore, ’ 
where A. gave his attorney a specific sum, for'the purpose of Satisfying a 
debt, for which an execution had issiibd against fiis goajjls, at the suit of 
B., and the attorney paid tjic money to B., who thereupon delivered to 
him* a lease which had been deposited by A. \Vith B. as a security for the 
debt, the court held, that the attorney bad a lien on it for his gineral l>a-<' 
lance due from A.; a^d tliat such lien^Avais not, cxtingriislied, '‘by his hav¬ 
ing taken acceptances from A. for the amount Of that balance^ before the 
lease came to his hands, sf>me of those ac(jL!ptanc^ Idving been previously 
dishonoured, and^mc of them taken up by the attoniev'h An attorney ' 
has a lien upon papdrs belonging to a bankrupt, not oftly fur his, l)ill for 
business done, but for the costs of ^n afftinki brought against the liuilknapt, 
subsequently to the issuing df the commission, to recover tlie amount of 
his bill®. An<| agent for an attorney ,jdying iiitestaW and insolvent/ 
pending a suit wherein he was plaiintIlF,%as a dien for his oosts upon a 
jiostea, of which l^e agent has obtained pefesession after the death of the 
intestate But the liHi which an attorney has on the. papers in his hands, 
is only commensurate with the right which the jiarty deli verging thbtifhasf. 
therein: and therelbre,,,fwhcre the delivery is nnautlnirized, the atthracy 
cannot detain them s. Anc^a solicitor lias ho lien ih equity against' a re¬ 
mainder-man, on deeds put into his hands by teniuit -hir life 

Au attorney has also a lien on the money recovered by his client, for On sum reco- 
Lis bill of costs *. If the money come to liis hands, he retain it to 
the amount of his bill: he may stop it itt transitu, if he can lay liold of it:' 
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Eflecf of com¬ 
promise, &c. 


» , 'OF 

lfl|| to tlie eourt> tiiejr i^U piroi^nt its l^isg 
inan& be satisfied ^ And X^otd'AffMiu/fe^ dedlered'^e, ^Df^ineA tOigo 

1^1 fiirther; ani to hold^ that if li»e'attorney give |ioti«e to' the dofend- 
not |0 pay the iiioney recovered by his client, till hi$ hjill be satisfied^ 
a p|iaent. by t%defendant, after such^oticei would be Jo Idsewn wrong, 
and like paying a, debt whieh has been assigned aftet notice^. Accord- 
^gly it has been holdfen, that iflfche defendant’s attorney pay-to the plain¬ 
tiff the debt and costs recovered, after notice from the plaintiff’s attorney 
net to do so, tilj,,bi8 bill has been first satisdl^, the foijper is liable to pay 
over again to tlie latter, tlie amount of his lien on, iSach debt - and costs • of 
the suit' An attorney has ^so a lien upon a suin awarded in f^our of 
his client, as well as if reccu’crcd J)y judgment; and if, after notice to the 
defendant, the latter pay it over to the plaintiff, the plaintiff’s attorney 
may, compel a repayment of it to himself; and he will not be pr^udiced 
by a collusive relwise from the plaintiff to the defendant**. But the 
courts^vili ok gu beyond these limits: and therefore, where the defend¬ 
ant, not iiaviitg had any nofice to the contniry, compromised the debt and 
costs witfi the plaintiff, before 'his attorney had been paid, tlie court of 
King's Bench would not oblige the defendant to pay him ®. In the Com¬ 
mon Picas, if the defendant, after action brought, pay the debt to the 
plaintiff, without ki^owlcj|ge of the attorney, and without disclmrging the 
costs, the plaintiff has a right to proceed i^ the action for the recovery of 
them^. And if a plaintiff collude with the defendant’s bail and attorney, 
to deprive the plaintiff’s attorney of hig costs, by settling the debt and ac¬ 
cepting a part payment, without the intervention of the latter, the court 
of Common Pleas will not restrain him from proceeding against the bail, 
in order k* recover such costs ' But* where there is no fraud, the plain¬ 
tiff is allowed to com^nomise the action with the defendant, in that court, 
as ^vell as in the King’s Bench, without consulting his attorney **. And 
if the plaintiff and defendant coUusively settle the debt and costs upon an 
execution, in order to defraud the plaintiff’s attorney of his costs, the lat¬ 
ter calinot sue out a wcond execution on the same judgment, to levy his 
costs, bat must apply to the court *. So, where the defendant ha^ been 
discharged out of custody of the sheriff, with the consent of the plaintiff, 
notwithstanding^a notice from the plaintiff’s attorney to the sheriff*#, of- 
^ ficer, not to release the defendant, until the costs were paid, the court 
held, that the sheriff was not liable to pay those costs, nor bound to retain 
the defendant, after the plaintiff was satisfied So where an attorney, 
without a regular authority from the plaintiff, commenced an action of 

rejdevin, and the plaintiff, knowing of the proceedings, suffered the cause 

^' 
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to down to trials but afterwai^, concerting with the def(^»dsiftt, 

entered up satisfaction on the record, Without securing the attorney his 
costs; the court refjised to yacate the ehtry of&atisfacufm ®. Andwhi^rc 
plaintiff’s attbrney was indebted to the plaintid^ in a greatril sunt-tbilin 
the amount of the attorney's costk in the mise, the couft of CoihidoJI 1*1608 
held that the agent, to whom the plaintiff's%ttorney was indebted on a 
general account, in a sum greater than the amouht of such costs, ctm^^ 
not, as against the plaintiff,b retain out ol,the sum recovered by the latter, 
more than the charge^for agtiicy in that particular cause ^ As a further Furtlicr secarity 
security to the attortfey, he cannot be changed by his client, without leave ^ 
of th^'Court, or order of a judge, on payment of his bill, to be taxed by 
the proper officer‘ 

In the King’s Bench, when the defendant applies to set off the debt and tiSen, on totting 
costs in one action, against those in another, the court in general will not eos^'&r'in 
suffer it to be done, until the attorney’s bill, for business done in the K. U. 
cause wherein he was concerned, be first discharged ^: But it is other-r 1“ C. P. 
wise in the Common Picas; where the attorney’s lien for his costs is held 

'K i 

to be subject to the equitable claims that exist between the parties in the 
cause®. And, in the King’s Bcncli, it has been holdcn, that an attorney 
has a lien on the judgment obtained by his client against the opposite 
party, to the extent of his costs of that cause only and the plaintiff, in 
that court, may set off interlocutory costs in the same cause, payable by him 
to the defendant, against the debt and costs recovered by him on the final 
result of the cause; notwithstanding the objection of the defendant's at¬ 
torney, on the ground of his lien, which only attaches on the general re¬ 
sult of the costs, &c. of the caused. So where a defendant, being sued by 
bill as an attorney of that court, pleaded by an attorney or agent who had 
not filed any warrant to defend, and the plaintiff, being nonsuited, moved 
to stay the proceedings in the action, undertaking to set off the defend¬ 
ant’s costs against a judgment debt due from him to the plaintiff, the 
court held, that the defendant’s attorney or agent had no lien upon the 
costs, for his own costs in defending .the suit Wliere the plaintiff, hav- After Heath of 
ing charged the defendant in execution, died, and the defendant’s wife P^®^**®* 
took out administration to the plaintiff, the court of King’s Bench ordered 
the defendant to be discharged out of custody; saying, that the plaintiff’s 

• 8 Biog. 132. 587. 8 Bos. & PuL 28. 1 New Eep. C. P. 

^ 1 Bing. 20. 7 Moore, 249. S. C. and 22. 4 Taunt. 320. 8 Taunt. 526. 5 Moore, 
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& Sel. 240. 8 Taunt 526. * 8 East, 862. 1 Price, 875. 
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OF AN ATtORNEl’S ?itBN FOR HIS COSTSs 

had,no Ken on the judguient ibr his c<Ms“. >. And where the 
plaintiff, after judgment i*ccov(^8i^ settled the action ^wth the defendant, 
fmd eglployed a new attoJ»y to feikejp “up satisfactiojji on the word, the 
i^irt held, that the dfefendant was entitled to be dischar^ of cus¬ 
tody;. although theiicn of t£e plaintiff^s attorney for the rSosts had not 
been satisfied •*. 

-li i. 

* 8 Durnf. & East, 4.07. but see 8 MdOre, ■’ 4 Bam. & Aid. 466, 
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criAP. XV. 


Of the Proceedings m Actions against Prisoners, in 
Custody of the Sheriff, ^c.; and of the Marshal 
of^ the King’s , Bench, or Warden the Pleet 
Prison : with the Relief th&tj are entitled to, under the 
Lords’ Act, S^c. 


Prisoners in gftneral may be considered as they arc in custody on a 
civil or criminal account: and on a civil account,“they are either taken or 
detained in custody of the sheriff, &c. on mesne process before, or ffml 
process after judgment; or they are committed to the custody of the wiar- 
shal of the King’s Bencli, or warden oi the Fleet prison, on a cepi carpus’^, 
or habeas corpus, or surrender in discharge of bail. 

In treating of prisoners, I shall consider, first, the mode of proceeding 
in actions against them, when in actu^ custody of the sheriff, &c. pre¬ 
vious to the plea ; secondly, the writ of habeas corpus, and manner of re¬ 
moving prisoners under it, into the custody of the marshal of the King’s 
Bench, or warden of the Fleet prison; thirdly, the bill against prisoners, 
in the actual or supposed custody of the marshal, and how far it is con¬ 
sidered as the commencement of the suit; fourthly, the proceedings in 
actions against prisoners, in the actual custody of the marshal or warden, 
previous to the plea; fifthly, the proceedings iu actions against them, 
when in actual custody of the sheriff, &fi. or of the marshal or wardm, 
subs«}uent to the plea; and lastly, the relief they are entitled to under 
the Lords’ act, and other acts for the discharge of insolvent debtors. 

It has already been seen that when the defendant is arrested, he is 
cithm* let out of custody, upon giving bail to the sheriff, or an attorney's 
undertaking for his appearance, or depositing in the sfaerifiT’s hands, fhc 
sum indorsed on the writ, with 10/. in addition to answer costs, &c.; or 
he remains in custody, or escapes, or is rescued, &c. And when he re¬ 
mains in custody of the sheriff, the plaintifif in due time should declarle 
against him in such custody, unless he be removed by habeas corpus, to 
the custody of the marshal of the King’s Bench, or warden of the Fleet 
prison. 

Before the making of the statute 4 Sc 5 W. & M. c. 21. there could 
have been no declaration in either court, against a defendant in custody of 
the sheriff, or other officer by whom he was arrested; but the plaintiff was 
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oblige,to briog a habeas carpus cum"'caUs&, aiMl bo fuBui him over to tW 
custody of the marshal orewardeii^ iq order t'O charge him with a declara¬ 
tion ♦. But now, bythe^bofe ^ which iras passed to rdiew 

paintil^l^rMn the troj^ble 'and expensc^'of briiijging up prisqUers by htAeas 
corpus*', " if any defendant fe^taken or chained in custody, at the‘‘’Suit of 
" any pcfson,iiUpon*any writ oqt of any of the courts at WekiHiHHer, and 
« impriloned for wanfoof sureties for his appearance, the plaintiff ll fuch 
“ writ may, before the end of the next term after such writ is returnable, 
“ declare a^mst such prisoner, in the court out of which thi writ issued, 
'' whereupon the said prisonef^Was taken and impf^ni^, or (barged in 
“ custody; and may cause a true copy thereof to be delivered to such pri- 
** son^, or to the gaoler or keeper of the prison of gaol in whose ctiiitody 
*' such prisoner shall be or remain; to which declaration the said pisoner 
" shall appear and plead; and if such prisoner shall not appear and plead 
“ to the same* the plaintiff in such case shall have judgment, in such 
** manner o;! if the prisoner had appeared, and refused to answer or plead 
‘'’ to shcli dtciaration." 

And, hy the same statute, § 3. “ in all declarations against any pri- 
“ goner detained in prison, by vii-tuc of any •writ or process issued out of 
“ the court of King's Bench, it shall be alleged in custody of what she- 
“ riff, bailiff, or steward of any franchise, or other per»son having the re- 
“ turn and execution of tvrits, such j)risoner shall be, at the time of such 
“ declaration, by virtue of the process of the said court, at the suit of 
“ the plaintiffs ^ ; which allegation shall be as good and effectual, to all 
'• intents and purpose#, as if such prisoner or prisoners were in the cus- 
“ tody of the marshal." If the declaration tlierefore do not allege, either 
expressly by implication, in -ndiat custody the defendant is detained, 
and Ut whose suit it will be bad on a general demurrer. This allegation 
however is only necessary, where the plaintiff proceeds upon a bill of Mid¬ 
dlesex or latitat, &c. or by aliachmcnt of privilege, in the King’s Bench; 
and not where he proceeds by original writ in that court, or by action in 
the Common Pleas. And, in a declaration in debt, it is unnecessary to 
state at whose suit the defendant is in custody ; the words “ ofa pica that 
he retidcr, &c." bfing a sufficient allegation, that he is in custody at tiw 
plaintiff's suit 'f‘'' 

Upon this statute, a defendant in the actual custody of the iffieriff or 
other officer, may be proceeded against by the same plaintiff at whose suit 
he was arrested, or by a third person: by the former, upon tke original 
caption., by the latter upon a subsequent charge, and by cither of them, 
upon a recaption by virtue of an escape warrant*. 

the defendant is a prisoner in custody of the sheriff, &c. a bill 
must be ffied a^nst him, in the King's Bench, with the clerk of the de- 

‘ 1 Wils. ISO. 1 Dumf. & East, 192. 

Append. Chap. XV. § j, &c. 

« S lA. Rayrt. 1862. 1 Wila. 119, SO. 
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dilltMibpsiQ ^egs.B^f^ qA^c^ ; It being bolden, tbat .th^ delivery of 
|i,deelarati(^ against a prisoner^ tbongh ifithin two terms,, is a nullity, if 
there were no bill filed before «: E. 5 W.^ M. if the de- 'Wlien and how 

clai^ion be not filed in the KiHg^4 Bench^ aM Exchequer^ nofdectoig!' 

and loft in the office in the Common B|,eaf, before the end.of the next 
term after the writ or process, by which the prisoner: Ws taken or charged 
in, eu^dy, is returnable, the prisoner shall be discharged, in die King’s 
Bench and Exchequer, on filing common bail ; or, in the Common Pleas, ‘ 
upon entering his appearance with the prppcr officer, by vt^it of super¬ 
sedeas made by hjjp, Ihcording to the ancient pnicticc of that .court 

The statute expressly provides, that the plaintiff may dcchire against a Time for deolar- 
defendant in custody <rf the sheriffi &c. before the end of ,the nejct term ' 

after the process is returnable: But a subsequent rule, of the court of 
King's Behch ®, having rather ambiguously required, that if the defendant 
should remain in custody fur two terms, and the jiluintiff should not de¬ 
clare against him within that time, the defendant should be discharged out 
of custody, after the end of the second term after such imprisonment; the 
judges of that court, in favour of liberty, deter/nined, that uhere a de¬ 
fendant was arrested in one term, on a writ returnable the next, the term 
in which the defendant was arrested' should be reckoned as one of the two 
terms; and consequently, that the defendant should be discharged, for 
want of a declaration, after the end of the some term in which the writ 
was returnable This practice however has been since altered ; and it 
is now settled, agreeably to the letter and intention |of the statute, that 
." in all cases where a prisoner is taken or charged in custody, by mcsiie 
“ process issuing out of the King’s Bench, the plaintiff may declare 
against him, before the end of the next term after the return of the 
" process, by virtue whereof he was taken or charged in custody k.” And 
a plaiutifl' need not declare against a prisoner, until the term next after 
the return of the writ, even though there was time in the term in which 
the writ was sued out, to have mdSe it returnable in that term, and it be 
not in fact made returnable until the next term The term however, in 
which the process whereon the defendant was arrested is returnable, is still 
:aiecounted one of the t%vo terms; although it be returnable on the lust 
dky of the term ‘: and the jdaintiff cannot declare hefore the return of 
the process, upon which tlie defendant was taken or charged in custody 

If the defendant be’taken and detained, or charged in custody of tlic Motfe of ileclar- 
sheriffi &e* for a bailable cause of action, a copy of the declaration should 

* 4 East, 16. and see 1 Cliit. Rep. 389. f 3 Bur. 1448. 4 Bur. 2060. Cookmn v. 

** R. E. 5 W. & M. rcg. 3. § 6 ; K. B. Forster, T. 23 Geo. III. K. B. 
and see Cartli. 469. 1 Salk. 98. A C- ® R. H. 26 Geo. III. K. B. 2 Bkc^ ReiJ. 

° R. E. 6 W. & M. reg. 3. § 6 . in Scae, 1242, 3. C. P. accord. ^ 

Man. Ex. Append. 208. . 5 . .'^ , *> 6 Durnf. & East, 647. 

<« R. E. 6 W. & M. reg. 6 . C. P. And ‘ B. T. 2 Geo. I. («). K. B. 
for tlie form of the writ of supersedeas, see R. E. 5 W. & M. reg. 3. § 1- K> P* 

Append. Chap. XV. § 36, Ac. C. P. & Excheq. 

' R. T. 2 Geo. I. K. B. > 



1be 4i^d«d to tlie or ^ ‘with tbe Jgi&dter 

or M^ejwr of gai^ or pyison in whoas^Stodly he Is confitteSj Ijeforo the 
end ef the nextjpterm aftt>i|||he retorft'if the process »: And if any gaoler 
or Jk^p^Ca prlsoil, liavilig received a copy^of a declaration againstieny 
prisoner in his custj^y/ shallfstjppress the (»rtie, and not deliver itNforth- 
with unto su<^ pri|bier, an att^hment i\lll be issued against Mm *►. It 
Is not sutKcientj -where^the defendant is a prisoner in oiS^ody ef 
&c. to file or enter a dcclarat^n in the^^ffice, to which .the^defendant is 
not cfijliged % plead, and on whici' the plaintifif cannot take a regular 


Affidavit of de» 
ivery, &c. in 
V. B. & Exclic- 
|uer. 


judgment ^: Asd, in the Common Pleas, if a delWd«i(t in dlilody em¬ 
ploy an attorney, merely for the purpose of putting in hail, the delivery 
of a declaratiohj^to shell attorney is not snfiicient But it is not neces- 
sa^, in that eoiirt, to enter the declaration with the prothonotary, before 
the delifery thereof to the prisoner; it being sufficient, if if be entered 
af any’‘time before tlic giving t.f a rule to appear and plead ®. And, in 
the King’s Beii'-’.. it the defendant be served in custody of the sherifiT, 
&C- with a <’..p^ of proces|, at the suit of the .wjwe or a different plaiiitiflF, 
it is not necessary that a copy of ]the declaration should bd delivered per¬ 
sonally to the defent^t, or left fd^bim with the gaoler or turnkey: but 
it may be delivered or filed, absolut^y or de hene esse, and the plaintiiF 
may proceed thereon, as if the defendant were at large ^ 

The ptaintifT having declared, an affdavit should be made, and filed 
with the clerk of the rules, in the King’s Bench, l>cfore the first day of 
the ensuing term s ; stating the delivery of a copy of the declaration, and 
the time when, and |llrson to whom, the same was delivered **; if to a 
gaoler or turnkey, that he acknowledged the defendant was then a pri¬ 
soner in his custody *; and that the defendant was arrested, or cliarged in 
custoily, by process of this court, returnable before the delivery of the 
copy K The ^imo when i-mch affidavit -w’as filed should be entered tliereon, 
by the clerk of the rules, and a copy of it produced to the master in the 
King’s Bench, or clerk of the pleas in flie Exchequer h before judgment 
Hence it is necessary, and usual in the King’s Bench, when the defendant 
is in custody of the sheriff, &c. to make three copies of the declaration : 
one to be delivered to the defendant, or left for him with the gaoler or 
tunUkcy, who shottld be asked if the defendant be a prisoner at the plain¬ 
tiff’s suit; another, to be annexed to the original affidavit of such de- 


‘ Stat. 1 & 5 W. & M. c. 21.5 2. i Bos. 392. 

& Pul. %8a. s II. II. 26 Geo. III. K. B? 

R. E. S VV. & M. 8. § 7. K. B. •> B. E. 6 W. & M. r^. S. § 2. K. B. 
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Utcpy, and filed with tl«* clerk of tske rules f md a tbfrd, to be onncjusd 
to aji office co]iy of such affidavit: On tbis» last copy, a rule is (pven with 
the clerk of tlie rulcf., for tlie ilefendaat to ap^'ar and plead ,* and in de¬ 
fault thereof, judgment may be signed *. In the Common the af¬ 

fidavit of the delivery of a co]>y of the deciaration, &c. sholila be made 
and filed with one of tin* hectttidaries, within twenty days after the end of 
the n< 9 l|t term after that in which the writ or jnocess is returnable. Easier 
term excepted, and within ten days after Easter term**: therefore, if a' 
declaration against a prisoner he delivered on the last day Of the term in 
which tho w-rit is, petulhnahle, the aflidavit of the deliv'ery need not he filed 
till twenty days after the (‘Xpiration of the folloA^iuglerm*". And in that 
eonrt, the jwotlia lion of a copy of the affidavit to the proUionotsiry being 
disponsi'd with it is only nec( ,sary to have twn copies of Uic declarutiou ; 
one to he delivered to the dt ieiuluut, or left for him with the gsuder oi 
turnkey, and the olhertoheamu'xedto an affidavitof such delivery ; upon 
Avhich latter copy, the secondary will give a rule for the defendant to ap¬ 
pear and plead. 

I’lie mode of < hanrinir a defond.iiit in actual Custody of the slierifl’, &,e. 
for a InillaUe cause of avtictn, is by malWng an atHdavit thereof, and sTiing 
ont fntMYs\; which shoidd be duly uiaikc‘d or indorsed for bail, and left 
at the sheriff’s office. Cut if the cause' of .u'liun bo not baihibJe, tlie same 
jilaintiifor a tniut jter-on may proceed .igainst the defendant, as if he were 
at lar*',e, hy sening him wilii a cojiy of ])iocot.s< ; and if he do not appear, 
Ijy filing a di-cl.uutiou in the office, and ghmg him notice thereof. But 
neitlier tho jduiulifl' nor a thud person can chargi* a prisoner with a de- 
cLiration, or execution in a cn?/ action, sc hen he is in custody of the she¬ 
riff, or in any other cnstmly, on a c rhmW .lecouiit, w ithout leave of the 
court f’, or a .judge: and a jirisoner in custody on an attaehnient for a Con¬ 
ti nipt, is hidden to be a prisoner in custmly on a tnminnl account, within 
the ineaniug of this rule ’’; thuugli if he accept a declaration, and suffer 
judgment to go against him W'ithont complaining, ho has w^aived the ad¬ 
vantage which he might have taken of the irregularity, and shall he bound 
by itA })CTSi>n in custody however, under an attachment, for non-pay¬ 
ment of costs, may be charged w 1th lui execution in a different action, as 
a matter of course ^ • And one who is attainted of felony, or even treason, 
may be clmrged with a civil action, by leave of the court or a judge*; so us 
it be not to defeat the effect of thekiiig’s pardon, by disabling him from going 
abroad h But the court of Coniraon Pleas will not grant a habeas cor- 
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hi^rhiin diaigsd mditb a mil 

7^ fi>r deelar.. W3iai a defajd^it, pti^ipiiik >in mstody c® itiw iBtpon 

nWSae be t^en iBnd detained in eustody<<^,<ai^dieriji(% 

virtue of a judge’s vr|u^t f(s| an escape^ thnplaiidiff sfaali^IhredgBmst 
hitt) ineuBtod||;%f snira s]^ff, l^ore die cMof the 8edipd*tyaptj^f^t! |^li 
taking and detaining; otherwisl e.sufersedec» may bh^RMide £gri^in9|^e- 
fendant*’: ;^nd,-in liw Connaon Plea8> vd^en tke defendant had'lv|ffin.prc< 
viousty renddtiiid to the fleet‘frison^e^^iit hold, that the time'of his 
reason, oi^ coming again into prison, should be loi||e^pon ai^e time' 
of the render " • 

Tiinuferap- The timer fij^'^ppearing and pleading, wheu'^the defendant is in cos* 
tody of the sheriff, &c. are regulated as follows: That upon every arrest 
njr meane pocess out of either court, returnable tbe first day of 
<*‘Easter t» Michaelmas tcrai, if a copy of the declaration bo delivered 
agaimd the defiant, before one month from the day of Easteryi'Or the 
" morrow of All Soyls," (that is, before the third return of Easter term, 
or of Michaelmas term, as it then stbod *,) “ and affidavit thereof made 
", and filed, and the ,^^ndant do-- not u'ppear before the end of ten days 
’" after thosO terms respectively, judgment may be entered against him, if 
" rules have been given: but if he apipear within that time, he shall im- 
" parlmjto the next term; unless the action be in London or Middlesex, 
" and the defendant be in prison within forty miles of London or West- 
" minster; in which case, though he appear before the expiration of that 
" time, he shall plead 'two days before the essoin day of the next term: 
" and in dei^ult thereof, rules having been given, judgment may be en- 
" tered against him aforesaid And where the essoin day of the 
term fell qgi a Monday, and on the Saturday preceding, defendant not 
having pleaded, the plaintiff signed judgment as for want of a plea, 
the court of King’s Bench refused to set aside the judgment for irregu¬ 
larity e. ** 

If a copy • of the declaration be delivered against sucti defendant, 
" on or after one month from the day of Easter in f^astcr term, or the 
" morrow of All Souls in Michaelmas term, or in Hilary or Trinity term, 
" and thereupon the plaintiff give rules to appear and answer, tbmi if 
" the defendant appear^wq days before the essoin daj;of the next term, he 
" shall imparl until the next term; but if he do not appear within that 
" time, judgment may be given against him 
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And ^ if« tnit be returnable in any tenn» aM 'alWipy of tbc de« 
daration hare been delivered before the eMoin daf of »the next term, 

** the plaintiff in such next term mof give roles to appear and answer: 

** %ad if thn defendant do not appear and plead npon the expira]|||Oii of the 
** rules, judgment shall be given ^^ainst him*.’' 

^Khertthe defendant is in custody of the sheriff, &c. the demand of a Demand of plea, 
plea is unnecessat^ And when a plea is filed by the defendant, at an Notice of tiling 
earlier lime than by the rules of the court he is compellable to plead, he* “®' 

must, in order to prevent surprise, notice of his pica ‘: but no audi 
notice is required, wllere the plea is filed in regular time ^; and, in the Plea, before de< 
Common Pleas, where a declaration was delivered to a prisoner in gaol, 
indorsed uith a notice to plead in eigkf days, a plea pleaded before the de¬ 
claration svas filed is good ^ In other respects, the proceedings sub- Subsequent pro- 
sequent to the declaration, tqrainst a defendant in custody of the sheriff, 

&c. are similar to the proceedings against him when in custody of the 
marshal or warden; which will be treated of in a subsequent part of tliis 
chapter. , 


It will next be proper to consider the writ of habeas corpus, and the Habeas corpus. 
manner of removing pri«,oner8 under it, into the custody of the marshal 
of the King’s Bench, or warden of the Fleet prison; after which, the 
remaining subjects of this chapter will be treated of in tbeir proper 
order. 

The writ of habeas corpus lies in civil or criminal oases. In criminal In criminal 
cases, this writ, and the proceedings thereon, principally depend on the 
statute 31 Car. II. c. 2. tlie provisions of which are extended by the sta¬ 
tute 56 Geo. III. c. 100. " for more effectually securing the liberty of the 
subject.” But this writ, whether at common law or under thtf 31 Car. II. 
c. 2. dot's not issue as a matter of course, upon application in the first in¬ 
stance, but must be grounded upon affidavit, on which the court are to ex¬ 
ercise their discretion, whether the writ shall or shall not issue A pri¬ 
soner in execution, in tl»e King’s Bench, may be charged there criminally, 
by a ju.stice of peace’s warrant *; but no such justice can take a prisoner 
of this court out of the custody of the court, and send him to the county 
gaol The court, however, will grant a habeas corpus, to the warden of 
the Fleet, to take tbc body of a debtor confined there, before a magistrate, 
to be examined from time to time, respecting a charge of felony, or misde¬ 
meanour And where a prisoner is brought up under a habeas corpus, 
issued at common law, he may controvert the truth of the return, 
by virtue of the statute 66 Geo. III. c. 100. J 4 *. In csml cases. In «va casek 


” R. E. 5 W. & M. reg. S. § S. K. B. 
C. P. & Exebeq. 

” 1 Durnf. A East, 501. 6 Dunf. & East, 
but see 2 Bos. & PuL S67. 

• 4. Dumf. A East, 6ti4. 8 Dutnfi & East, 
596. 

J 5 Dumf. A East, US. 


• 4 Taunt 545. 

< S Chit Hep. S07. 

• 2 Str. 888, 

0 5 Bara. & Aid. 780. 

• 4 B^ni. & Cres. 186. 6 Dowb A B>’t 
SQSii!^. a 



OF THS 


Mahean corpus 
in civil cases, 
^hat, aiui #bcn 
it muea. 


tbe wit of hai0iu wrpm w used to rernetm the d^endant firom «nc 

|l ' ' u 

caatady to another,»as fcom the owtody erf the tariff, oj* other o%!er 
by whom he was arrest^,; into the/enstody Of the marshal or warden ; 

, or froin |he custody, of' the marshal into that of the warden, or ticc 

Bringing u]) pri- versil; or from the piihon of an inferior court. If the defemhint be a 
MiTe *” “» the King's ^cnch dr Fleet prison, by^ process crf&tn|mo 

court, he ntOy be brought upTjy rule; but if he be in custody undw f the 
process of another court, thdk must be a habeas corpus ?. lig-, r 

Habeas corpus Tlrtf writ ot habeas carpus, in ctarf-dasOS, is a Judicial writ, supposed to 
*hal!^'aiur#hcn of the Klng’i Bench**, or prothonotaries’ olfice| commanding the 1 

it issues. sheriff, or Other officer to whom it is directed, to have the body of the de¬ 

fendant, togethet; with the day and cause of taking and detaining him, be¬ 
fore the court or a judge, on a day certain in term time, or immediate, to 
answer ot,saiisJ'tf the plaintiff, or generally, to do and receive 'what the 
DilFcrcnt kinds court or Judge sliall cousider uf him. Hence it is called, according to the 
^ subject matter, a writ of corpKjf rtt/ rcsjmndendmn, ad salisfaciett- 

llabeascopm dum, or atljaotendum el recipiendum ; though the latter is more com- 
cum eauio. monly called a habeas corpus cum causd : and it is graiitablc of common 
right, at all times, whctlier in term or vacation, without any motion in 
court 

For removing The writ of habeas corpus cum causd ® lies for the defendant to remove 
^stody o/rfKN. himself, c^rfor the plaintiff to remove him, from the custody of the sheriff 
rilZ &c.^to^tliat^ oj. other officer by whom he was arrested, into the custody of the marshal 
waVdtm. of the Icing’s Bcnqh, or warden of the Fleet prison. At common law, 

when a defendant was arrested, and detained or charged in custody of the 
sheriff or other officer, for want of bail, upon mesne process, if the plaintiff 
did not, within two tcrjps, cause him to be brought up, by Avrit of habeas 
corpus cum. causd, and committed, so lshat he might declare against him in 
custody of the marshal or warden, the defendant was entitled to his dis¬ 
charge, on common bail or appearance This mode of proceeding wsis 
altered by the statute 4 & 5 W. & IVI. c. 21. § 3. ivhieh enables the plain¬ 
tiff to declare against the defendant, in custody of the sheriff, or other 
idliccr who arrested him s. He is still at liberty, however, to remove the 
defendant, by writ of habeas corpus cum causd, from the custody of the 
, . sheriff or other officer, into the custody of the marshal or warden, at any 
Fot disclargiijg time before ur after Judgment *". This writ a].so lies fpr the bail of the de- 
r , fendant to bring bim up, and surrender him in their discharge, to the cus¬ 

tody of the marshal of the King's Bench, or warden of the Fleet prison; 

1 and may be granted, the King's Bench, whether the defendant be ift 

custody in a civil suit, or on a criminal account *: and under it, we have 
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AGAINST T^ISOKESS/&C. 

seen*, the coart will either commit the ^fendant to jlw custody of the 
incffshal or warden, or remand hint’ll his former custody. 

The writ of habeas carphs dvm ^asiesd should be direct|d to the sheriff, 
or hther officer in whose custody the defendant is detained; an^ there is 
an old l^e cS both courtsdirecting it to be mdde returnable in court, 
at a da^4atain in t^m, unless directed to the sheriffs of London or Mid~ 
or ti^less id be to deliver over the defendant in discharge of his 
bail. Bttt this rule having fallen into disuse, writ is now made return* 
able, before the chief justice at his chambers, immediate: and under it the 
' defendant should h^ blnught in custody, according tb the writ, in due and 
convenient time ®, without being permitted to wander abroad, under pre¬ 
tence of such writ^ : And though the writ be returnable before the chief 
justice, yet any of the other judges, in his absence, may commit the defend¬ 
ant to the prison of the court A tipstaff is entitled to take a fee of six 
shillings, and no more, for conducting a prisoner froiin the judge’s cham¬ 
bers to the King’s Bench And the usual allowance to the sheriff, for 
bringing up a defendant on a habeas corpus from the county gaol, is one 
shilling jm' milcB; and if the defendant will not pay the sheriff his 
charges, the court will remand him •*. 

When the defendant, being charged with process issuing out of the court 
of King’s Bench, is removed 6e/orc declaration, from the custody of the 
slieriff or marshal to the Fleet prison, the plaintiff cannot proceied further 
in that court; but must either declare against him in the Common Fleas, 
or remove him into the custody of tlie marshal, by writ of habeas corpus 
ad respondendum^, in order to charge him with a declaration So where 
the defendant, being charged with process issuing out of the court of Com¬ 
mon Pleas, is removed before declaration, from tha, custody of the sheriff 
or warden to the King’s Bench priawtj, the plaintiff cannot proceed further 
in the latter court; but must cither declare against him in the King’s 
Bench, or remove him into tlic custody of the warden, by writ of habeas 
corptti ad respondendum. This writ also lies for a ihir'd j)erson to remove 
a defendant from the Fleet, or prison of an inferior court, in order to 
charge him with a declaration in tlic King’s Bench •. But then, there 
must be something to charge him with, cither in the body of the habeas 
corpus or return, or ready in court upon bringing him up ■": And under 
this writ, a defendant may be committed to the custody of the marshal, on 
a special originalThe writ of habeas corpus ad respondendum should be 
directed to the tearden of the Fleet, or keeper of an inferior prison, return¬ 
able at a day certain in court j and will be as good cause of detainer, as a 
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an inferior court, to tlit tltsftadilBt int#ti«e 

King!s BotoIi,' to onnwer fo a new actiditi titera Jor the same debt And 
a prisoner under ^^efaninal process in the house of correction, &c. tiau- 
not be brought Ify li^t^as corpus ad respondendum, jftjp tlippparpose 
of beii^ ch^ed with' a deification on a bailable re^jiinidtted 

to his forBi^'ea8ta4^,1so c^^ed*’. » ■,'■'■ '*'• * 

When the dei^ndant ia 'Tiitoi^d after defiaratiop, frdm the eastody ..of 
the sheriff or marshal, to the Fleet prisoh, the plaintiff should proceed to 
judgmenlf 'igunst hii^ in the King’s Bench, and thhfii'lwmovehim into the'’ 
custody of the marshal, by writ of habeas corpus ad satisfaciendum, in 
eder to^uuge him in execution *>. And so, vice vers^ if a prisoner ia 
the Fiteti charged with a declaration in the Common Pleas, remove him¬ 
self by habeas cdlrpus^l^ the custody of the marshal, the plaintiff must 
proceed to judgment in the Common Pleas, and then cariy him back by 
hahesiS corpus ad mtifaciendum, to charge him in execution ^ This writ 
is alto used as the ordinary mode of charging the defendant in execution, 
in the Common Pleas, when a prisoner in the Fleet and it should be di¬ 
rected and returnable in the same manner as the writ of habeas corpus ad 
respondendum; and the number of the judgmer^ roll indorsed thereon, 
by .^the attorney who sues it out But where the defendant, a prisoner, 
after the issuing of a writ of habeas corpus for bringing him up to be 
charged in execution, sues out and obtains the allowance of a writ of error, 
he cannot be charged in execution, but most be rmauded to his former 


costodyja. 

Under^’ona <at other of these %vrit8, a defendant may be removed from any 
civil custody, into that of the marshal or warden. If he be already in cus¬ 
tody of the sheriff, under process of the same court, he has only to we out 
a writ of habeas cprpus cum causd, and deliver it to the sheriff; under 
whi<& he will be removed, as a matter of course, on paying the usual fees: 
And ha may be removed, in like mminer, from the prison of an inferior 
oourt. But if he be in custody of the sheriff, under the process of anelher 
euperior^^ourt, a bailable writ must be taken out against him, in the court 
to the prison of which it u intended to''remove diim, and lodged in the 
sheriff *s office, as a toundation fbr bis commitment on the habeas corpus. 
manhalU he is in ottstodymf the marshal or w|rden, under process of both 

^ courts, h* may be temoved, as a matter of course, on wing out a vmt of 
■^siat'mshi- habeas corpus cum causd but wkere he is detained upon prooesO aneiher 
coturt .only, the practioe.' is, to sue out a bailable writ against him, and put 


Rnnovsl of de- 
fcaduit from 
sherifTs custody, 
to that of toar- 
stol or wOrden. 


» R. Iff. 165«^ 7. K. B. § 10. C. P. 
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.fit 'and sto" A|^d. 
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K. B. R. M. 16S4. s iL C. P. ' 

■ t Bara, ft fttd. ^ Moore, 

860. 8 Brod. & Bing. C. where the 
court of Coinino;^ Pleas, under particular cir¬ 
cumstances, disdiatp^. the nde for an at- 
tatoment against ^warda^’for disobeying 
a wtit of luAeos corpus, on ^ paying all 
coals,*' T " ■ ' 



Iftboiil £^V9(^e7aoii, |^e «cR}i!t^t;d theipi!lHim^<wlii^fi|^eii'^ 

vlMttfieinoVied^ftBd th^n to briag hakeat^carp^ eautSikktaiieT 

.(o'surreatdor lum in disohaige«f U^ bail; or he mayibo jeonoTCNii in tenn 
time, hf writ of habeas corpus ad respot^^ump'ee^ngepd^ in <^t.on a 
day oertala y^ttpon which he most be chi^-ged ^ cOoi^vin^ a declarataoa, 
an aiSidtwit being fiiMft made of a bailaUe oai^ of Action. 

If a prisoner bei removed'from the custodfof the warden of the Fleets to 
the King’s Bench pti^n? by writ of habedwe^rpus, he'must remain in ench 
prisem, and shall ntit be set at liberty, until he has paid the prison fees due 
to the warden of tlriS'Fleet®. On a removal by wISt of haheas corpus ad 
respo»dendum-to the King’s Bench or Fleet prison, the prisoner Cannot be 
removed elscwhcjPj^ till he has answered to the cause dependitig against 
him in the King’s Bench or Common Pleases; ’And it is a gen.e1ial rule, 
applicable to all writs of habeas corpus returiialde in the King’s Bench, 
that every prisoner, who, by virtue thereof, shall be committed to the 
" custody of the marshal, &all remain there for tno days next after such 
“ commitment, notwithstanding any other writ of habeas corpus, to the 
" said marshal delivered and allowed 

In an action i<x an escape out of execution, the declaration allied that 
the prisoner was, by habeas corpus, brooght before a judge of the King's 
Bench, and by him committed to the custody of the marshal, " as by the 
said writ of habeas^ corpus, and the said commitment thereon, now re« 
" maiuing in the.^d court, more filly appears; ” and the court of Com¬ 
mon Fleas held, 1st, that evidence of a commitment by a judge dE the 
King’s Bench, not filed of record, would not support the'action; and Sdly, 
that the above allt^tion, even if unnecessary, must be praived as laid 
But in a subsequent case®, which was an action against theinardial, for 
an e^pe on mesne process, it being alleged in the declaration, that the 
prisoner was arrested on mesne process, and brought before a jt^ge at 
chambers, by virtue of a writ of habeas corpus, and was by him thereupon 
committed to the custody of the marshal, as bp the record ihereqf,.stMv 
remaining in the court of King’s Bench, appears, &c. it was determined by 
the court of King's Bench, that such allegation is either impertinent and 
surplusage, for, properly speaking, such documents are not records, nor 
capable of becoming so; or considering them as quoM of record, the alle¬ 
gation is sufficiently proved, by the production of them from the office of 
the clerk of the papers of the King's Bench prison, with whom they are 
properly deposited. And that court will not compel the marshal to affile 
of record a writ of haheas corpus cum causdg by virtue of which a person 
is committed to his custody in execution'. In the Common Pleas, the dis¬ 
tinction seems to between commitments by a single judge, on mesne 
process, and commitments by the court, in execution; the oiie is mid to 
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Prison books, 
how far evi¬ 
dence of; 


Bill, nnd decla- 
mtion,* against 
prisoners. 


In actual, or 
supposed cua- 
to<iy of marshal; 


be rm^ the ctber Inr tlie coniil; ,iw$ 

and ^b^dmgiy, where in an actio|i against the warden foviMBt 

eisea]^^ prif^^tras to:d).e bar ef-th^aeoaetl bj 

the defendant, Jjj* awicit o£Jaliea.f and rims liie seme 

cnttrt re-eommitted ltd. pridUb in ^jcecution, “ ^ by liie eomtnitment more 
fully {pai'nt; ||rge epjX^s; ^ the plaintiff, on specid deoiirrrer, j»s«i^ing 
for cause jC^^at averred in die bill that the x^nximitinent was of'^ 

r0^d>.had leave to amend^llpayment or|osle*. jfhe prison books gf 
the King’s Bench and Fleet prisons, though admissible evidence to prove 
the period tU4t|oirillitiSie«t and discharge of a pirfsoner, are not admis- ■ 
iiiible to prove the caUse ef Udd commitment <=- , 


Wj^en a defendant is commitied to the custody of.-Ahe marshal or has 
put in bail unm a corjj^ ®, dS- habeas corpus the plainitff, or jiny 
' otlier person, mayesihibit a bill, - and declare against him in the King’s 
Bench, as a prisoner of the court, in i^hatevcr action, and charge him witli 
, whatever injury he thinks proper «. 

When the defendant is in aclMpl custody of the marshal, he has the pri¬ 
vily of the court, and cannot be compelled to answer elsewhere ; so th^ 
if he were not to answer here, none could have remedy i^inst him **. And 
even where ho is not in actual custody, yet still, whtisn appears and puts 
in bail, lie ip suppos^ to be in custody of the marahifj and may be pn>- 
c^ded agakist^accordingly. But an appearance alone, without.il^il, is not 
sufec^eut ^; it. being clearly scttleii, that when the defendant is na|- in 
actual custody, no action can be legally commenjpqi.. against him as a pri¬ 
soner, Until he has filed bail It is the entry of bajl in such cascj which 
gives this'court jurisdiction': and thcrefon', where no bail is entered .for 
the defendant*’*, or where bail is entered for him by a wrong name**, i/r 
there are several defendants, and no bail is entered for one of them®, the 
proede^ngs are void, apd coram non jt/dicc.’* But it is said, that by the 
practice of the King's Bench, though the defendant’s bail lie not talien and 
entered till the last day of term, and the bill be,.put in before, any time 
that term, it is well enough; from thc 'time of the bail, the defeudaitf 
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migONElrS, 

ti as iii custody of the M&rshal, an4 not in strictness of 

The ^ against a prisoner, in the Kir^'s-«Pench/lt Jk jJifHQ^iliifiit ijr wi- BiU a^in* pri- 
tingj-euijposjcd to be exhibited to the court, hut rci3ly4Ue<^ ^heii,necessary, *” 

with the <^rk of the declarations in tlie ^ing'^ench office; and^ except 
where the action » brought for a trespasi coSninitled in MiddRisitiii % or 
ibther county where the court sits, or^the defendant ts a JiTisone^f in custody 
the sheriff, &c. sttbuld afiege the defend^t %o be in custody of the mar* ’’ 
shah When the defendant is in actual custody, the bill should be hied, AMien nercssary 
before a copy of it is delivered to the defendt^i or^ft[%for him with the »"<* 

Wlicll I]Om 

gaoler or turn^y ®: the delivery of a declaration agair^ a pr^ner/though 
in due time, beih^a nullity, if there be no bill filed ^^inst himy'and he is 
entitled to his discharge •*. But when a prisoner is in custody up<ti pro¬ 
cess by original, it is sufficient to deliver a declaratwtMAiewn, without 
filing a bill a^nst him ^ And a declaration against a defendant at large 
upon bail is good, although a bill has not hecui^led;-because, if the bring¬ 
ing of a writ of error, or any other reason, malte the filing of a bill neces¬ 
sary, it may be filed at any time , * 

When the defendant is in the actual or supposed custody of the marshal. How far consi- 
upon a bill of Middlesex or latitat, &c. the bill exhibited against him in nlenccmentTf 
the King’s Bench, as a prisoner of the court, is considered as the com¬ 
mencement of the 8uit,«nd the hill of Middlesex or latitat, &c. merely^as 
process to bring him,into court«. Such process therefore, we have seen 
might formerly have,been sued out, though the defendant could not have ^ 
been arrested upon it, before the cause of action; and the plmntiff is still' 
allowed to give in evidence % cause of action arising after it is sued eut, 
and before the exhibiting ef the bill. 


suit. 


A prisoner, in actual custody of the marshal or warden, may be proceeded Prweedings > 

against by the plaintiff aj whose suit he was arrested, or charged in fn custodv'of 

custody by a third person: and the same plaintiff' may prqpeetf against marshal or war- 

, p ,■ den, prexiousto 

him, either for the cause of action expressed m the process, or for a differ- plea. 
ent cause of action. 

In the King's Bench, when a defendapt S committed to the custody of Bill and declara- 
the marshal, on a bill of Middlesex or latitat, &c. or on an attachment of B. 

'* privilege *, the plaintiff must in due time file a bill^ against him, as a pri¬ 
soner of the court, with the cleric of the declarations in the King's Bench *’ 
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jSfdi; #<!n Ms Mil 

and iTila to plead not' h«eemv^ d«^brftlSon 

fyri!h« defendant iri custody *. If ft prisoner be turiiied over from <me oi»* 
tody tO.ftDc^lier, it is considcu'ed fts a conti^t/ifiMtce o{ the same imprison- 
iDCril*^: 'ifeefbre, #here a defendaM, ht^tig betm taken or riiarged in' 
eijstttdy of th#Sheriff or otheriofficer by mesne proeelsj is afterwards ie» 
moved by habeas corpus, and committed to the custdoy of the marsbalj the 
proceedings agaihst Stm are to be reckoned from the time of his having 
been so t^tmsor chirged in custody *. In general, howevp,, it is a mlei 
that whcli the defendant is committed to the custody^^e marshal, upon 
a cept corpus **, or habeas corpus ®, &o. before declaration, the plaintiflF 
should declare a^nst him, in the King’s Bench, before the end oi the 
terni next after such commitment ; or, in case of a surrender,to riie mar¬ 
shal in discharge of bail, bdbre the end of the term next after such surren¬ 
der, and due notice thereof^ But the term of the commitnmnt or sur¬ 
render is to be accounted one, although the defendant was not committed 
or Surrendered till the last day of vacation f. The defendant was fisrmerly 
brought into court by rule, in" order to be charged with a deckration; 
there being no occasion for a habeas corpus, when it was in the same 
coart ^: but this practice is now disused. And there is no occasion for an 
affidavit of the delivery of the declaration, where the defendant is in cus¬ 
tody of the mairshal h 

In the Common Pleas, if the defendant be committed to prison by pro¬ 
cess out of this court, or habeas corpus, the prisoner entering his appearance 
with the prothonotary, in case of a plaint or attachment of privilege, or 
with the filacer on other process, and giving niles to declare, the plaintiff 
*ltot declaring before the end of the next term after the commitment, the 
’defendant, in reference thereunto, is entitled to be discharged of his impri- 
somnent by supersedeas, in the end of the next terra •, with libmty fra: the 
plaintiff to declare upon that appearance, the next terra after thsA at the 
furthestAnd " if any defendant sliall render him or herself, on be ren¬ 
dered to the Fleet prisoui in discharge of ^ or her haih at the suit of any 
pbintiif, where no forther prot^eedings bydedaratibn have been had agaifut 
Such defendant so ret^eredi such render, unless the plaintiff shall 
dedare against sudi defendant within two after such reader, such 
defendant may^l» discharged out of cusfody thy rapersedeas, to be.allowed 
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,i4(f41 i^khe ^|1 w 

lUi^iybf ^e plaiotijOl 09 : hin j$fetof n^, to ^.piem giye» 

lijr tihe<^ff»idai)t'«i aUtorjBiejf'or1%cali, and<^at|i!iaa(ilo<rf $u<^.notj^ jgiyea**" 
'.. It 'WOO £)mierl]r nececiacy; in tiiis ooort, as well as -jn the Excheqocr, to 
Iw^g up the defendant by habeas corptfs,, to the bar of^the court, ii^^oMier 
to charge him with a declaration at the suit of the plaintiff**..,. But now, 
'l»y the statute 8 & 9W. III. «. 2^.^ 13. for the more easy and,,qw^ ob¬ 
taining of judgment against prisoners in the Fleet, " it dball and may..|^e 
lawful for any person or persons, having cause of , action against any pri- 
soner or prisoners committed to the said prison bffthe F/ccl, after filing 
or entering. ^ declaration in such action mth the proper ^cer> to de- 
liver a copy of such declaration to the defendant or defendants in any 
personal action, or to the turnkey or porter'of the said prison'’: and 
**• after rule given thereupon to plead, to be out in dght days at most after 
** delivery of such copy of declaration, and affidavit made of such delivery**, 
“ before the Lord Chief Justice or one other of the justices of the Common 
“ Pleas, or before the Lord Chief Baron or some other of the barons of the 
coif of the Exchequer at Westminster, to sign judgment in such action 
against such defendant or defendants, as if he or they had been actually 
charged at' the bar of the Common Pleas or Exchequer, with such ac- 
tion." The practice, as regulated by this statute, is to make two copies 
ef the declaration, and take the same to the prothonotaries’ office, wlijerc 
the clerk, on being paid for entering the declaration, will piark both copies; 
one of which should then be delivered to the turnkey at the Fleet prison ; 
and if he acknowledge the defendant to be his prisoner at the plaintiff's 
niit, an affidavit is made of, the delivery, and sworn before a judge, the 
other copy of the declaration being annexed thereto ; after whidi the affida¬ 
vit is taken to the secondaries' office, and the secondary will give, a rule 
thereon, for the defendant to appear and plead: and if he do nut plead 
within the time limited by the role, the plaintiff fhay sign judgment, and 
give notice of inquiry. If necessary, to the prisoner or turnkey, and proceed 
as in dtffier cases ®. The declaration, however, mu^t be entered with the 
prothonotaries, before it is delivered to the defendant ^: And where the 
defoudant has put* in special By attorney, and afterwards renders in 
discharge of his bail, the declaration it seems should be delivered to him¬ 
self personally, or the turnkey of the priW) and not to his attenney 8. So 
where the defendant, lyldjist at large, was served with a copy of process, 
with notiee to appear, but before '4 declaration became* a prisoner in the 
Fleet, and the plaintiff, by virtue of an affidiivit of service, entered an ap¬ 
pearance for the defendant, left a declaration in the office, ai|d gave him 
notice theroif; the.court «et aside the declaration, ai^d subsequentprocecd- 
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of debt, unne- 
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; Proceedings 'on 
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on*llib,grbtiit«l 'that as' hi *tVftl&’ia |iHS6i^'dt' 
rtra, it ou|lit to have bera db^rened ttt tbe l^kef of <' i*' 

. In the Exchequer it is a that '* lflniiM-:88Sea ^hei#^ liHsOTt# is 

or shall Ite taken S^ti^ned or chai^d . 

suing dnt of that wiirt^ and the jtlsdiltiiF sH^^not iAee a declaration 
delit/i(^:«d to such prisoner, or to the gaoler^ OT fe&mkey lof the gaol or pri¬ 
son wherOl^lS'i^aincd or charged ii^'^castd^, before the end of the next 
teirtn after ihe return of the process, and cause an affidavit to be made and 
filed in the office of pleas, of the delivery of such declaration, and of the 
time when and persoli to whom' the same x^as delivered, *by the first day 
of the next ti^m after the delivery of such declaration, the prisoner shall 
be discharged out of custody, by writ of supersedes, to bi granted by the 
court or one of the barons, upon entering an appearance, unless, upon 
notice given to the plaintilF.'s attorney or clerk in court, good cause shall 
be shewn to the eontr^rj : And in case of a commitment or surrender to 
the Fkel imson iu discharge of bail, before a declaration delivered, unless 
the plaintiff shall cause a copy of a declaration to be delivered ns afore¬ 
said, before the end of the term next after such commitment or surrender 
shall be m<ade, and due notice of such surrender given, the prisoner 
shall be discharged out of custody, by writ of supersedeas, to be granted 
as aforesaid, upon entering an appearance, unless, upon notice ^ven to 
the plaintiff’s attorney or clerk in court, good cause shall be shewn to the 
contrary." 

When the defendant, being charged with process issuing out of the 
King’s Bench, is removed before declaration, from the custody of the she¬ 
riff or marshal to the Fleet prison, the plaintiff, we have seefa ®, cann<»t 
proceed fur|:heT in the King’s Bench, without removing him to the prison 
of that court, by habeas edrjius ad respondendum ; but he may deebre 
against hfoo lo the Common Fleas, in the same manner as if he had been 
arrested by process out'bf that court, and proceed to final judgment: and 
for default of declaring, &c. in due time, that is the proper court to bejqp- 
plied to, for discharging the defendant out of custody In that case baw- 
ever,,there having been already aii affidavit of the debt, when theydalRriff 
took out the process upon whfoh the defeiftitant was arrested, it is not ne¬ 
cessary to make any further affidavit, in {tder to charge him in custody >; 
and it seems that the defendaift, after such r^ova), may put in and jus¬ 
tify bail in court But x^here a defendant b removed to the Fleet 
prison qfier deebfation, the a^oti must proceed in that court wherein the 
plaintiff declares; and tibe, defendant is to be superseded by that court, 
for want of sul)sequent prosecution, though detained in the prison Of the 
oBier'Icourt®. v . , 
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' I xA'p^nei; oaoi^ cpinuaitted. to the custody of tljc uiar.sfcal or^warden| Js 
liable to be char|;ed with «|.<pvil, aptioix, ,i?f the same pontiff for a 
different cpuse'of actiip^ror )by a third pprspn, so long as he remains in ac¬ 
tual costly. F Oft tl^^Ugh it> h® ® that a.prismier once superscdeablcj 
vis always soS yet this holi|Biii^ly,witlt r^ard to the same plsintiff> at 
whose suit he wps 'in cosjto^, for the original cause of actioft^'^; and even 
xvith regard to him, it must be understood with this qufUficiif^gn, that the 
prisoner is only supersedeable, so long as he remains id the same cust^y, 
and under the same process; for the moment the nature of the custody is 
changed, the tlile ceases: Therefore, if a prisoner upon mesne process be 
superscdeable for any irregularity, as for want of the dcmat]yd of a plea, he 
cannot take advantage of it, rt/ler he is charged in execution; supposing 
he had any opportunity of applying on that ground, beforeha was charged 
in execution *. So, where a prisoner is sujxerscdcablc, for want of filing a 
bill against him in due time, he waives the irregularity, by afterwards 
pleading And it has been holden, that a creditor may lawfully enter a 
detainer against his debtor, who is in fact resident within the walls of the 
King’s Bench®, or Fleet prison^, though he be not there by coinpiilsion. 
But a fugitive, surrendering himself to tlic warden, in order to take the 
benefit of an insolvent act, was not considered as a prisoner, nor liable to be 
charged as such with a declaration s. 

In the King's Bench, the mode of charging a prisoner with an action, 
in custody of the marshal, in term time, is by filing a bill against him, as 
being in such custody, and delivering a declaration, which is a mere copy 
of the lull, to the turnkey. In vacation, there was formerly no way to 
charge him, but by making an entry in the marshal's book in the King’s 
Bench office, that he should remain in custody, at the suit of the intended 
plaintiff, which was deemed suflicient to charge him, provided he were 
then in actual custody; for if he were at liberty, he might have been ar¬ 
rested But ill a modem case *, where this matter was fully discussed, 
the court of King’s Bench were of opinion, that the right method of 
dMirging the defendant with a new suit in vacation, is to file a hUl, as of 
the jffcceding term ; and then deliver to, or leave for the defendant in 
custody, a copy of the declamrion, as of the precediug term, and to make an 
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Rule, that pri¬ 
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Mode of charg¬ 
ing prisoner, in 
custody of mar¬ 
shal, in K. B. 
in term time. 

In vacation. 


affidavit thereof K And when the defendant is charged in vacation, upon Special menrn- 
a cause of action arising After the last term, thwe should be a special me- 


morandum, similar to -^at agaiust an attorney under tbe like circum- 
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«auw of tetion, 


Mode of chain¬ 
ing prisoner in 
Fleet, by third 
person, in C. P. 
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t ra 


tilu> of l^irin^^ 'cMoe 

tbe ^ecIa^Mons, Forpreveittiiig, however, tM detain^ c^pinsonei^ ct^ 
with declarations in custody of the niarsnaJ, Sviiere the'csifi^ of a^oti 
against them does not’amount t» a bailable sutft, it is a ^le ®, in the 
King's Bench and Exchequer, that “no declaratibn shall be sufficient 
cause,pf ^taiaiag such prisoner in custody, unless an affidavit, that the 
plaintiff'svi^uae of action against him does amount to ten pounds or 
upwards, (since increased to twenty pounds or upwards, by the statute 7 & 
8 Geo. IV. c. 71 v§ !•-) shall be first made and filed with the clerk of the 
rules in the former court;^ or in the office of pleas in the latter, and the sum 
specified in such affidavit indorsed by him on such declaration, before the 
same is left: with the turnkey." 

In the Common Pleas, there seems to have been formerly a difficulty in 
proceeding against prisoners in the Fleet prison, at the suit of a third per¬ 
son; to obvi'ste which, a rule was made, that “if a capias were returned 
in court nw ifiucneus, against a prisoner in the Fleet, he should be com¬ 
pellable to appear upon a habeas corpus ad respondendum, as well at the 
suit of a stranger, as at his suit whereupon he was imprisoned, and to an¬ 
swer to a declaration according to the rules of the court, or that judgment 
might be entered against him : ” and at length, by the statute 13 Car, 
II. stat. 2. c. 2. § 5. k was enacted, that “ every person or persons, having 
" cause of personal action against any prisoner in the Fleet, may sue forth 
“ an original writ upon his or their cause of action ; and that a writ of 
“ hudicas cqrpus be granted to every such person or persons, to be directed 
“ to the warden of the same prison, to have the body of such' piismuer be- 
“ fore the justices of the Common Pleas, at some certain day in any term, 
“ to answer said plaintiff or plaintiffs, upon his or their said cause of 
“ actions-and.that if the said plaintiff or plaintiffs, at the said day, put 
“ into |he said court his or their declaration, according to the said original 
“ writ, against the said prisoner being present at the bar, the said prisoner 
“ Shall be bound to appear in person, or to put in an attorney to appear 
“ for him in the said action; '^and unless the said defendant plead upon a 
./ulc given, to be out in eight days at the least after such appearande, 
“ judgment by nihil dicit may be entered a^inst such defendant, as ajp- 
“ pearing in person, which, shall, be good and effectual in la\v; and ^uch 
“ charge in court by, dockratiofis, signified by rule unto the said 
“ shall be a g<|ijd cause of detention of,:auch'prisoner in his custody, ftrom 
which he shall n^t be discharged, without a lawful supersedeas or rule 
of court; and if the, said war4en‘ shall do otherwise, he shall be respon- 
irihlf to the q^urt, and to the j^rty grieved for damages, by action upon 
" the case, to be htuught against him for discharging such prisoner.” A 
rule ,of court ^wu8 made, soon-after the passing of this statute limiting 
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should be bi^jight to tbe bar of the court 
jto charged with ^ecii^ra^om: i)iit*'l:li>(i il^ttte 8 ^ i) 

■W.'^nil ^ is. having ^s^enwd with the necessity of bringing them ’ ■ " 

to J;he bar the court for that pui^se, the mode of charging them with a 
declaration, at the suit of a third person, is now similar to that used by^the 
same plaintiiF, at whose suit they were originally arrested; And they may, 
it seems, be charged with a declaration in vacaitm, as well ^ ilk’ term 
time ®. But a rule was made in this court **, as well as iii the 'King’l* lAffidavit of 
Bench, in consequence of the statute 5 Geo. II. c. 27- that “ no copy of 0 ^ action, 

declaration, delivered at the Fleet prison, against any prisoner there, shidl 
be a sufficient charge to hold such prisoner to bail, or to detain such pri¬ 
soner in custody for want of bail, unless an affidavit that the plaintiff's 
cause of action amounts to ten pounds or upwards, (since increased to 
imeniy pounds, by the statute 7 & B Geo. IV. c. 71' $ !•) be first made 
and filed in the proper prothonotary’s office, and an indorsement made by 
the said prothonotary, or his deputy, upon such ct>py of a declaration, sig¬ 
nifying the sum of money specified in such affidavit ; for which sum so in¬ 
dorsed, bail shall be required, and for no more.” On this rule, it is neces¬ 
sary that the original declaration, indorsed by the prothonotary, should be 
delivered, and not a copy of such declaration and indorsement ; but the 
ride is confined to cases where the prisoner is charged with a new action; 
and does not apply, where he is proceeded against by the same plaintiff, 
for the cause of action expressed in the process ^: And the court will not Of delivery of 
.discharge a defendant out of custody, on the ground of the affidavit of the 
delivery of the declaration not having been filed withiii twenty days after 
the deliveiy, if it be by way of detainer ®. 

When a bill is filed against a prisoner in custody of the marshal, if a Time for plead- 
cqpy of it be delivered for him to the turnkey, four days exclusive before *" 
the end of the term, a rule to plead given, and a plea demanded, the de¬ 
fendant must plead as of that term ; but if the bill be not filed, and copy 
delivered. Jour days exclusive before the end of the term, the defendant 
may imparl until the next term; and in^default of pleading in due time. 

Judgment may be signed In the Common Pleas, the defendant must In C. F. 
plead within the time limited by the rule given by the secondary; and a Demand of plea, 
< demand of plea is necessafy, when (he defendant is in, custody of the anj 
marshal of the King's Bench prisons.; which demand may, it seetns, be 
made at the time of delivering the declaration **: but when the defendant 
is in custody of the warden of; the Fleet, a demamV iff pleft is ih ge¬ 
neral unnecessary*; though if a prisoner, in the Gebamibn PleaSj be’pre- 
veuted from justifying bail, by the plaintiff’s desiring furthfe# tiine to 
i inquire into their sufecicnii^,; lie is, Iroiih the thiife bf his ikotjbe <X justifica- 
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^TUties for pr^- 
coeding to trial, 
or final judg¬ 
ment, and exe- 
outioD, in K. B. 


ii si’ 


ASki the deliverer of the ddclarail^ 1|ie 

sfaeri£P> &o. or against a inrisoner in dtttody of the ffhe'^biatiff, 

in'the King’s Bench, shbuM proceed to tri8l,''<d#fihiii 4^^^;taent, wiBiin 
three terns next after such declaration dehvered^ if by the course of the 
court he Chn so proceed; of which three teradijt, thetenn whernn the de^ 
olaradbn was delivered is one *>; and shonM cause the defendant to be 


. <^arged in execution, within fn<o terms next after such trial or judgment; 
of which two terms, the term wherein the trial was had, or judgment oh* 
taiued, is also one ; in case no writ of error be dependii^, nor injunction 
obtained for stay of proceedings; And if any writ of error be depending, 
or injunction obtained, then within fm» terms next after the judgment is 
affirmed, the writ of error nonprossed, or discontinued, or the injunctimi 
dissolved ; including the term of the affirmance, non pros, discontinuance, 
or dissolving ihe inj’jnction *•. 

On sender, in In case of a surrender to the marshal in discharge of bail, after deckra- 

^SebargnofbaiL piainliff, in the King’s Bench, should proceed to trial, or final 

judgment, within three terms next after such surrender, and due notice 
thereof, if by the course of the court he can so proceed; of which three 
terms, the term of the surrender is one ®; or, in case of a surrender in 
discharge of bail, after trial had or final judgment obtained, he should 
cause the defendant to he charged in execution, within two terms next 
after such surrender, and due notice thereof; of which two terms, the term 
of the surrender is also one ®; in case no writ of error be d^iending, nor 
injunction obtained for stay of proceedings: And if any writ of error be 
dcpendings: .or injunction obtained, then within ffro terms next after the 
judgment is affirmed ®, &c. This rule does not attach in a case where 
there ar^ t#0 defendants, one of whom suffers judgment by dckult, and 
the othey pleads to issue; the trial of such issue being had within fbe third 
ternt, though the costs are not taxed, nor final judgment in &ct sig^^, 
till after that term, but thcj^Wtered, according to the course of the 
court, as of that term ThO final judgment mentioned in the above nile^ 
means fin^ Ju^ment without a trial, as upon an interlocutory judgment, 
dbniurrey, or tiel record: Therefore, if there be a trial against a ptii* 
soaer, he is supersedeable, unless charged in execution within fmo temis 
afterwards^ .But when .a defendant surrenders in discharge of bidl,:in! 
the same vsmation' as the trial was had apd verdict obtained against hiaili 


the preceding term is not reekoned as ode of the two; but thq plaintiff i& 
allm^<the two toci^yge him in execution d’ After de- 

. plp^vind j«aBe4 Trinity term, the defendant 
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surrendered in discharge of his bail; in Hikirff, term, the plahfflT entered 
final |a%meQt f and, the eeort hdd, that he might charge th^ defend¬ 
ant, in execution iit'filSa^jCr term, though the latter might have been pre- 
viott^y super8edeabie*.'i'' And where the plaintiff obtained final judgiUent 
in Hi/arj^termi'againsfa defendant who surrendered in diacharge of his 
bail, on the day preceding ^ essoin day of Easter term, but notice of the 
surrender was not given until two days afterwards * it was holden, ^at the ' 
two terms allowed for charging the defendant in execution, were to be caK 
culated from the time of giving notice of the surrender ; and of course, 
that the plaintiff might charge him in execution in Trinity term A 
person, when at large, was sued by A.j and was afterwards in custody at 
the suit of B., the court held, that he need not be charged in execution at 
the suit of A., within two terms after judgment, but might be so charged 
at any time; ft>r though in custody at the suit of another person, he was 
not in custody at the suit of A ■=. 

In the Common Pleas, in like manner, “ if any plaintiff shall declare Times for pro* 
against any defendant, in custody of the warden of the Fleet prison, or mMt'Sd'exe^- 
of any sheriff or other officer, by virtue of any process of this court, and twn, in C. P. 
shall not further proceed to judgment, within three terms after such de- 
cloratiou delivered, inclusive of the term in which it is delivered, the de¬ 
fendant having appeared; or if any plaintiff, having obtained judgment 
in this court, in any action against any defendant being a prisoner as afore¬ 
said, shall not charge such defendant, so remaining a pri^ner, in execution 
upon the judgment so obtained, within two terms next after such judg¬ 
ment BO had and obtained, including the term in which the said judgment 
shall be signed, then such defendant, so remaining in prison, may be dis¬ 
charged out of custody where he shall be so detained, by supersedeas ^ to 
bo«allowed by one of the justices of this court, if cause shall not l)e shewn 
by tlie pfaintiff or his attorney, why such plaintiff had not proceeded be¬ 
fore that time to judgment and execution as aforesaid, upon 'notice to 
either of them given by the defendant's at|^ney or agent, and oath made 
of such noti^ given.” 

And "if any defendant shall reader him or herself, or b® rendered to On render, in 
(fhe Fleet prison, in dischaige of his ot her bail, at the suit of,.any plaintiff, 
where any declaration hath been d^vered against such person so rendering 
him or herself, or being rendered, or judgment has been had against him 
or her before sndi render, unless the^ plaintiff shall proceed^to judgment 
upon such declaration delivered,- within tk^ee tpms after such reader, the 
defendant having ap^red, aad ^li^ged su^ d^ndont in execution 
within two terms after such judgmemt obtained, siM^ defm^t may be 
dischaiged out of eustody, hj j^persedeas to be ^dwed by one of the jus¬ 
tices of this couirt, if cause shall not W 
said, by the plaintiff or his attorney, upo; 

•S , ' * 
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Dlttinctbii be¬ 
tween rules nf 

K. B. & C. P. 


Times for pro- 
to jadg- 
meht andbciMU- 
tiofl, in Exche¬ 
quer. 


Upoli theftdf ralesj it is neceaA&^^l(|lft'<#e 
PJeasi should proceed to final 

dei^ration^ nnleaB he can shew that it 'was out of }i^„>power to inooced sp 
fast *>; and, if final ju^inent be signed m the va^tlbs of the third term, 
it will hot be snffieient to prevmt a supersgdms^- ' There, is a ritatinotiffn 
herVhyerv^betrveen these rules, and those of the King’s Bench, as to the 
time allowed for proceeding against prisoners: In the latter court, it is 
iSequired that the plaintiff shall proceed to trial or final ju^ment, 'within 
three terms incluuve after declaration, and shall cause .the defendant to be 
diarged in executiony^within two terms inclusive tffter such trial at judg¬ 
ment I’ of which the term in or after whichithe tri^l was bad, is reckoned 
as one : but, in the Common Pleas, no notice is taken of the trialS' :the 
rule* being, that the plaintiff shalli proceed to Judgment within three 
terms incIuM ve after declaration, and charge the defendant in execution, 
wiUiin two terms inclusive after Judgment against him. And where the 
plaintiff had omitted to charge the defendant in execution within two 
terms, the court held, that the defendjpit was supersedcable, although in 
the mean time he had removed himself to the King’s Bench prison, by 
habeas corpus, in another action 

In the Exchequer it is a rule s, that " in all cases, after a dedaration 
delivered al.’the Fleet, or any other gaol or prison, unless the plaintiff sdiall 
proceed to judgment thereupon, within three terms next after such , de¬ 
claration delivered, if by the course of tlie court he could so proceed, (of 
which three terms the term wherein the dedication was ddivered shall 
be taken to be one); qi, ip case of a surrender in discharge of bail after 
declaratian .delivered, unless the plaintiff shsdl proceed to final judgment 
therenpon, within three terms next after such surrender and due noitice 
thereof, if by the course of the court he could so proceed, (of which thre^ 
^nns the tern wherein the somnder was made shall be taken to be one), 
4he,prisima' shall be disdliaj^,d out of custody, by writ of suj)ersedecis, 
npen entering an appearance; nnless, upon notice given po the plaii^ff's 
l^t^rney .•ar clerk in court, good cause shall be shewn to the 
And'in all ^aaes,. after find judgment obtained againsf any^jH^koner ,jn 
the Fleet, or any other g^l or prison, juniess the plaintiff Idiall cause sud^ 
•^soner to be chargoi r^^executien upon the said judgment, within 
terns next after such final judgment obtained, (of which two te^ms the 
term-wiberein final judgment wng obtpijoed shall be .taken tq be one), in 
case no writ of error diall be depending on such judgment; but if any 
wit of ®fror shall be diE^ondin^' thereupon, then wfthkt t^s^uext 
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discoBtinnedj including the tenu hf the affinuance, non-pros nr dlsoen- 

a suriendhr ih'discharge of bailj ccftnr fioal^jodg- 

Uieht obtained^ unl^ thh .j^alntiff iihail proceed to cause the defendant to 
be charged in e)cecutS>n updn the said judgment, within imo terns next 
after such surrender,' aiid due notice thereof, (joi which two terms the 
term wherein the surrender was made shali be taken to be one)i in^cise no ' 
writ of error shall be depending on such judgment j but if any^WjW ef 
error shall be depending thereupon, then %vithin tno terms next after tiio 
judgment shali he affirmed, dr the ■writ of error non-prossed or .discoiw 
tinned, including the term of the affinnmice, non-pros or discontinuance ; 
the prisoner shall be discharged out of custodj by supersedeas, unless. 


upon notice given to the plaintiff’s attorney or derk in court, good* cause 
shall be shewn, in cither of the said cases, to the contrary." 

Tlie mode of proceeding to trial and final judgment against a prisoner, 
in all the courts, is pretty much the same as in common cases. The plea 
is usually pleaded in person ; but it may be pleaded by atiom^, as is 
commonly done, where the defendant surrenders after appearance in dis> 
charge of his bail; The issue in thpt case is delivered to the attorney, but 
otherwise to the defendant or turnkey*: and formerly, where a prisoner 
ap|)earcd by attorney, he was bound to pay for the issue, or judgment 
might be signed ; though it was otherwise, where he appeared in person 
and notice of trial to the gaoler or turnkey is deemed sufficient*. In the 
Common Pleas, ten days notice of trial was formerly required to be given 
to a defendant in the Fleet prison ^ ; but now, the same notice of trial is 
usually given as in other cSses. 

In order to charge a defendant in execution, in the King-s Bench, the 
proceedings must be entered on record, and the judgment roll docketed and 
filgd*) after which, if the defendant be a prisoner in the county gaol,a writ 6f 
ifepias ad saiv^aaendum must be sued out, directed to the riieriff the 
county in whose custody he is, if the venue be laid in that county j or if 
not, a ea. sa. must be sued out into the coutt% where the venue is laid, and a 
tedium ca. sa. directed to the sheriff of the county where he is a .prisoner, 
anld ^t to the under-sheriff, with directions to charge him in custody^: 
df if he b^dotaiued in the King's Bench prison, at the suit of the^amc jddn- 
tiif, the plaintiff’s attorney should pjbtmn a ride-bar rule from the derk tof 
the rules, for the marshal to acknowledge him In his custody a; and the 
inarahol, being served with a copy of the rule, will write diis adcnowledg- 
!ment at the bottom of it, whidt ciUght to be of the same term in which the 
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CommittUw 

piece. 


Entry of cm- 
wiittituTf b 
marshal's book. 


Oil record. 


Filing commit- 
titur piece. 


list of cmmii- 
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mi&ihir piece*? shpld be^ken dvftw»<.^pMflfn pa^rfiha^t^ iem >9f a 

. Wai^pwee, ithd filed widi lit e^ 

enttnr the eommttitm oa msenl; .Ali|§^|$|>t{8Qal><^i))ef^ this; is dpnei t|o 
'Center the cmamitiimr ixi the mari^al’ft!|^i(i3cj .k^t1kt <the King’e JQeach of¬ 
fice If the defendant be not: detained in custodj^ at the butt of the 
«niMc plaintifiF> the proper mode of proceeding is, to sue out a writ of ha- 
bem ad faH^aciettdum, and bring the defendant into court therow, 
in til^^^io charge him in execution. 

It was formerly holden, that the commiHitur must he actually entered 
m record, before the end of the second term incluave after trial or judg¬ 
ment, otherwise the defendant was supersedeable; and there was no ex- 
tmision of the time, to the continuance day idter term; nor was an entry 
in the marshal's bode in time sufficient ®. But jt was afterwards deter¬ 
mined, that if the ploiutiif's attorney signed judgment, and filed the tom- 
mitfifur piect- with the clerk of the judgments, within the second term 
after trial and verdict against a prisoner, that was a sufficient charging 
iidm in execution within tfvo terms, pursuant to the rule of court; thot^ 
the final judgment and cmnmitlitur were not entered of record, by the 
officer of the court, till the continuance day after the second term, pro¬ 
vided l^hc entries were then complete And a rule of court is now made^, 
that “ the commiitifur on every judgment obtained against a prisoner in 
this court, shall he filed with the clerk of the dockets, on or before 
the last day of the term in which the prisoner is charged in execution: 
and the said clerk shall enter such committilur on the judgment roil, 
within fmr days next after the end of such 4cTm, exclusive of the last 
day of terra; unless the last of the four days be Sunday^ and in that 
case within five days next after the end of such term; and in default 
thereof, die prisoni^ shall be entitled to be discharged." In the con¬ 
struction of the above rule it has been holden, that where a prisoner is 
chatged in execution, it is not sufficient for the plaintifiT's attorney to file 
.,B y^mmllitur piece in due time with the clerk of the dockets; but he 
anustalso see that the latter enters the committilur on the judgment roll, 
within the time prescribed by the rule; and if that 1^ not dohe, the pri- 
.smer la entitled to be discharged K But this rule does not extend to dte 
paae of a prisoner committed under d habeas corpus, in which no cowt- 
mititsk piece was ever necessary *. It is usual for the clerk of the ju^~ 
mei^s, at the end ctf every term, to send to the marshal a docket or. list 
of the commlHtars which have been entered in that term, stating therein 
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th^ riameA df vll^bi^ plaj$t(i(t lib;^iMe<a«d«t it dbalp^ in 

tondfe; th€ mawhal. 

A«id[%b£i^ the'tleA saf th# » ihrataku^ k:,onii^^g 

the rtftttic of one «if aeverel 'in: his docket trahsjnitted to the 
Marshal, it 'waa rectified by tht^iroift, at thein8tance^trf th8^rk•. When 
the defcnd^int has beeik once committed, a second commitment far the 
same cause, befiare the'first is discharged, or notice given that it is, aban¬ 
doned, is clearly informal But where the defendant being ackitowlodg^ 
by the marshal to be in his custody, at the suit of A. it was nia$t|d^^hat 
he might be charged in execution also, on a judgment of outlawry in an¬ 
other action at the suit of B. the court ordered the same in the first in¬ 
stance ®. In the Exchequer, where a prisoner was charged in execution 
in Trinity term, for a sum trhich was wrongly stated in the judgment roll 
and subsequent proceedings; the court, in the following term, ordered the 
judgment roll and coim^iUttr to be altered, according to the facts appear¬ 
ing by the jmtea, and master's allocatur 

• If the defendant be removed, after declaration, to the Fleet, or found 
in the prison of an inferior court, the mode of charging him in executiiM,, 
in the King's Beach, is by writ of habeas corpus ad satisfaciendum, re¬ 
turnable in that court, oti a day certain in term; and the number of the 
judgment toll must be indorsed on the habeas corpus Nor is the pri¬ 
soner bonnd to give notice of his removal ; but the plaintiflP must take 
notice of it at his peril: Therefore, where a prisoner, who had been iSur- 
rendcred in discharge of his bail, and afterwards removed tb the Fleet, 
wthout giving any notice to the plaintiff, was charged in executhm as a 
prisoner in the King’s Bench, the court granted a «wpcr.rc«/efl.s ,• for the 
plaintiff should have demanded to see the prisoner, and if not produced, 
would have known where to find him, and bring kim back by habeas cor^ 
pusy to" charge him j and it would be putting difficulties upon prisoners, 
to oblige them to give notice ^ 

■ In order to charge the defendant in execution, in the Common Pleas, 
when he is a prisoner in the county gaol, it does not seem to be necessary 
that the proceedings should be first entered on record; that court having 
refused to discharge a prisoner out of execution, where there, was no judg- 
taent against him docketed, and entered upon the rolls of the court In 
(Aher respects, the mode of char^'ng a defendant in executitm in the 
iboiinty gaol, is the same in the Common Pleta, as in the Kipg's BMich*. 
Wliwe the defendant is a priwner in the Fleet, the proceedings, being first 
butted on record, and the judgment roll docketed and filed, a, habeas cor¬ 
pus ad satisfaeiendum should be sued out, directed to the “Warden, and re¬ 
turnable in court Ml a day certain *. . On this writ, the number roll of 
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be talren toihe ef 4lie 

bfiare thfi.retuni ; .ti|Mn vbidb; the defeodent beiH^ brought ipt»<eoiirt, 
iviththe judgi»el.t*«oU> the e(m]rt’<wUl>jceiai)!dt him to the custody o£. the 
^eideUi duu^Bd'>ia:^ecution at the plaintiff’» suit; and the : 8 e 0 (Mnidary 
roarks thie habeas carpus and ctHnmitment by the courtj in the margin of 
thiat,^plgmwt roll, and afterwarda enters the award ef the writ and com- 
miUiim thereon^.^ If a defendant be brought into court upon a habeas 
corpus ad satisfaciendum, he is to be charged in execution upon that judg* 
xnent only on which the habeas corpus issued ; and therefore^ if there be 
aeveral jud^moits on which he is to be ch8rged>> there must be a habms 
corpus ad satisfaciendum in each cause 

Cornequcnc^esof When the defendant is charged^ by any of ..thtoe means, the execution 
is oonsidiired as executed: and therefore, wheite the plaintiff afterwards 
cutien;, died, it was boldnai that lus executors were not bound to revive the judg¬ 

ment by scire J^acias; or to charge the defendant in execution de novo ^ 
J3nt where the plaintiff, having charged the defendant in execution, died, 
' ■ and the defendant's wife took out administration to the plaintiff, the court 

, ordered the defendant to be discharged out of custody; and held that the 

phunti^s attorney had no lien on the judgment for his costs And the 
court of Common Pleas discharged a defendant out of custody iUhCxecu- 
. tioq^ after the plaintiff’s death, it appearing that the next of kiu'did not 
intend to take out administration, on service of the rule nun on the next 
of kin^* But they would not discharge a defendant out of custody in 
execution, at the suit of a plaintiff, althougk^thc application was not 
nmde until eighteen months after the death of the latter; it appearing 
tiijtt haijbad appointed ejfecators who were stUl alive, and had not assented 
to the discharge 

manbal or By the statute 8 & 9 W. III. c. 27* § 8. ** if the marshal or waiden, 

** ** respective deputies, or keeper of any other **pri8on, shall, after 

" one day’s notice in writing given for that purpose, refuse to shew any 

pi'isoner committed in execution, to the creditor at whose suit such pri- 

toner was .committed of charged, or to his attorney, eve^ such refusal 

Penalty on mar- f< 'Shall be adjudged to be an escape in law.” And, by § 9. " if any per- 
mal or warden, „ ' , . . , . , 

<1^ wfi-Mxj t to 'persons, desiring to charge any person with any action or exe- 
!i give a note in w.^Dthm, shall desire to be informed by tiie said marshal or warden, os 
•, ^|iewo n be bi« their respec^e deputies, or by the ke^ier of any other pfiaon^whether 
^posooeror not. ct person be a prisoner in his cu 8 t 9 dy or not, the said marshal or 
. " w^r^, &C. shall give a true note in writing thereof, tp the persem so 

tlm same, or to his lawful att(Hmcy,;upon demand at 'his 
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iNNiiaitii’MAnd if lock BM»lhid l^tt.nate m fitRiet ef sw^ 

*^{^Mnrjt)itig,'Wli«t '|udt person ik an actual prisoner in bis^'or tiMSir casto^i note ia evidence. 
f^'««fvery'sacb note shall be aeoepted and taken as evidence ibat 

^**«injb person vm at that time a prisoner in actual custody," 

If the defendant be superseded or snpersedeable, for vTsit of proceed- Consequences «l 
ings judgment) the plaintiff may nevertheless take or chaise ban in 
elecutioH) at any time a/mr judgment *: but he cannot do so, if the 40 ^ sewble. 
fendant be ^superseded, or superscdcable, for want of being chargied in 
execution ^ ; his only remedy intbnt case, for charging the person of the 
defendant, being by action of debt upon the judgment, wherein the de¬ 
fendant cannot be holden special bail ‘: And it is a rule in the Com¬ 
mon Pleas, that " if prisoners dischai^d hy supersedeas, for want of 
pt^eution, be afterwards arrested or detained in custody, by aetimi of 
deU upon the judgment obmined in the former cause, a common appear¬ 
ance sh^l be accepted V' The 'supersedeas however, in the first action, 
cannot be pleaded in bar of the second °: and, after judgment obtained^in 
the second actioni the defendant is again liable to be token in execution^*. 

In the King's Bench it is a mies, that “the marshal present to Ae Ust by marshal, 
judges, in their chamber at Westminster Hall, within the first jfewrdays ei 
every term, a list of all sucli prisoners as are supersedeable; shewoig as to 
what actions, and on what account they are so, and as to what actions (if 
any,) they still remain not supersedeable." And by another rule'^Jt is , 
ordered, that “ if, by reason of any writ of error, fecial order of the 
court, agreement of parties, or other special matter, any prisoner, detained 
in the actual custody of .i^ie marshal, be not entitled to a supersedeas or 
dischai^e, to which such prisoners would, according to the general'niles 
and practice of the court, be otherwise entitled, for wont of diwdafll^, 
proceeding to judgment, or charging in execution, within the lames pre- 
sedybed by such genmal rules and practice, then and in every such case, 
theplaintiff or plaintiffs, at whose suit such prisoner shall he so detained 
in custody, shall, with aU convenient speed, give notice in writuig of such 
writ of error, special order, agreement, or other special matter, to the mar¬ 
shal, upon pmn of losing the right to detain such prisoner in custody, by 
reason of such special matter: and the marshal shall forthwith, after the 
receipt of such notice, cause the matter thereof to be entered in the books 
of the prison; and shall also present to the judges of the court from time 
to titite, a list of all the prisonera to-whom such special natter shall re- . 

tj-V.-- ' ' ' . , ' ' ■ - ' 

' • H. T. 8 Geo. I. § 1. (c). K. B.-1 Buraf. Cas. Pr. C. P. St. Bamei, S76. 890. 1 
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late> ibe«riiag SUcU spewal together ^ Ikt 0f |d«iaier8^«a' 

j^ertedeeble, ae required firfb>iaefiAiianod rttUtt" > ^ 4iy » preti^ 

rulfj •, « all prisonws jvho klave beea, be» i« Custody of dte nNMr 

dfaial, fat the spade of Mte months afit^ilb^/l 9 e sapersedeabic, eltbsligh 
not superseded, shall be forthwith llischarge^ t^t of the King’s Bmach pri> 
■on, as to all such aotions in which they have been or shall be supersede- 
sble." There is also a similar rule in the Common Pleas ^ for discharging 
prisoners out of the Fleet prison. ' 

If the deelari^oa be not delivered, and an affidavit thereof duly made 
and died, when the defendant is in custody of the sheriff, &c. or if the 
plaintiff do not proceed to trial or iktal judgment, or enuse the. defendant 
to be charged in execution, in due timeMi the ^defendant, we have seen^, 
may be discharged out of custody, <by writ of supersedeas or otherwise, 
according to t^e course of the epurt, on filing bail by bill, or ehterin|^' a 
common appearance by original, in the King's Kench^; or, in the Com- 
mon Fleas, he Miay discharged by writ of supersedeas, ou entering an 
ai^^rance with the proper officer ®; unless, upon, notice given to the 
plaintiff's attorney, good cause be shewn to the contrary..^. And the de¬ 
fendant may also be discharged out of custody, when bail above has been 
put in and justified for him, and allow ^; or when the action is abated, 
discontiipued, or decided in his favour, where B., being in custody 
at the suit of d., in a joint action against B. and C., justified bail in an 
acti^^ entitled by misteke d. against B. only, and a rule so entitled was 
served on the marshal of the King’s Bench, who thereupon discharged B. 
out of custody, he not beipg charged in more than one action at the suit 
of A.j it was holden, that the marshal was liable in an action for an 
escape*'. ,i 

To discharge a prisoner, for not declaring, or for not proceeding to final 
judgment or execution, in due time, his attorney or agent should ob¬ 
tain a certificate *, or copy of the causes wherewith he stands charged, 
from the gaoler or kee|^r of the prison in which he'^ confined**, if in 
custody of a sheriff, &c.; or, if in custody of the marshal or warden, 
from the clerk of the papers of the King’s Bench or Fleet prison; and in 
the former case, an affidavit must be made, of the gaoler having signed the 
same': upon which a summons ** sliould be taken out, ,and served on the 
plaintiff's attorney or agent, to attend a. judge, and shew cause why a 
writ sVipsrsedeas should not issue to dikharge Uie defendant, if in lais^ 

tificate fVoro the clerk of the declaration^ in 
the King’s Bench, that no bill or dwlara- 
Uon was filed in bis oilice against the de< 
fendant. K. T. S Geo. I. § 1. (fi). K. B. I 
Str. 474. But this cerfificste' is now dis. 
pensed wiUt, except* in.caws where a decla> 
ration has.hoen dt^'etSd, tet no bill filed. 

fcR. T.JB Geo. I. f■!. («; K. 5. Ap, 
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< Append. Chap. XV. § 81. 
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toAf^ji^ JtktriJ', &c. «* tmriea «f Hefft; br, if ifl ciistody of the mUt^ 
whyfae chtold sot be 4^s<!lia^d out of stidh etistody*, on filing 
eiismott bail by biff, ot ente^kig<li tsommm aii|)eairaace original. 

'%t the time appointed the ifitnmons, the plaAtiff’# attorney or agent 
cither attends and consentl'tj^ an ordeff shews cause against it^ of does not 
attend. In the latter case, an affidavit being made of the service and at- 

«»T 

tendanra the judge will make an order*' for the defendant’s discharge Oh 
the^rjf summons, if the application be for hot declaring,' in the' King's 
Bench; but in the Common Pleas, the order on the first summons, if not 
cemsented to, is only an order ntjriy tinless cause be shewn within six days 
and in either court, if it be for not proceeding to judgment or execution 
in due time, there must be summonses, before the judge w'ill make 
an order for non-attendance ; and ih a country cause, the order on an at¬ 
tendance is not absolute in tbe first instance, but only an order ?tm, unless 

cause be shewn within a limited 4imc, to give the agent an opportunity of 
• « • • • ^ 
vrriting to his client for instructions. 

When an order is made for the defendant’s discharge, common ifeil 
should be filed with the clerk (»f the common bails by bill or a common 
appearance entered with the filacer by original: and if the def^dant bh 
in custody of the marshal, a certificate fpm the clerk of the hails or 
filacer, of the bail l>eing filed, or an appearance entered, will be a shifiicient 
ground for discharging him, without a supersedeas^. But if the defend¬ 
ant be in custody of a sheriff, &c. or of the warden of the Fleet, a wm of 
supersedeas is necessary 8 ; for issuing which, in the King’s Bench by bill, 
the bail-piece, signed by one of the judges, is a warrant to the officer, with 
whom it is to be left; and he delivers it gver to the clerk of the common 
bails to be filed •>. By original, jhe writ of supersedeas is made out by 
thh filacer *: and, in the Common Pleas, it is signed by the pr6thono- 
taries K 

A, fraud having been attempted to be practised, in cibtaining the dis¬ 
charge of a prisoner from the custody of the w’arden, by altering the sum 
for which bail w'as allowed, in the order for the writ of supersedeas a 
general rule was made in the Common Pleas, that “ in every rule, and 
also in every judge’s order, for the allowance of bail, which contains also 
an order for a supersedeas to discharge the defendant out of custody, there 
be inserted in the body of such rule or order, in words at length, the sum 
far which such bail was allowed; and that the' same sum be also written 
in figures, in the margin ther^f: And that there be inserted in the body 
of every such supersedeas, in words at length, the sum for which such bail 
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aHowed: and that the prothenotary dr his tslerk^ who signs thc' 
tedeas, shall indorse the same sum in figures on the saM writ;; which im 
dorsemciit shall ho attested hy the initials of such pro^onotary or cleriiici 
And that the said sum so directed to be inserted in the body of such mle 
or order, and in the body of the said writ, 8nd*'the said sum also directed 
to he written in figures in the margin of the rule or order, and to be in¬ 
dorsed on.the writ of sttpersedeed^ shall in no case be written on an era¬ 
sure: and every such rule and order shall be retained and filed in the 
protlionotaries’ office i,. 

Having thus sliown in what n^anner the defendant is to be discharged, 
it will be proper to consider what causes will be sufficient to prevent his 
discharge, for not declaring, proceeding • to trial or final judgment, or 
charging him in execution. We have already seen that where a prisoner 
is superscdeable, for want of filing a bill against him in due time, he 
waives the irregularity by afterwards pleading. *’When there arc two de¬ 
fendants, and of tl-.ei'i is arrested and detained in prison, but the other 

absconds, so the j.iaiutilf is obliged to proceed to outlawry against 

liiin, this seems to lie a good cause fur not declaring against the defendant 
is iii^irison, until the other defendant be outlawed ®: But the plain¬ 
tiff in such case must move for time to declare against the defendant in 
custody?**. 

After declaration, if the vcime be laid in a county where, the assizes arc 
hohlen but once a year, it may be impossible, by the course of the court, 
for the plaintiff tu try his tsiuse in three terms: this therefore, when it 
happens, is allowed to b<r* a good cause for not proceeding to trial So 
where the writ, in a country cau|je, was returnable in Michaelmas term, 
and the plaintiff declared in llilarif, and the defendant imparled till 
Easier term, by which means the plaintiff was disabled from proceeding 
to trial till the next summer luisizes, a judge refused to grant a superse¬ 
deas^. And in like manner, where the court talce time to give judgment 
on demurrer, &c. they will not suffer the plaintiff to fie prejudiced, but 
will allow this to be a good cause for not proceeding to final judgment e. 
AVJicre a prisoner, who had been diargcd witli a declaration as of Trinity 
term, absconded during the long vacation, and did not return into custody 
till Hilary ternr following, the court of Common Pleas would not dis¬ 
charge him, though the plaintiff had not signed judgment before the end. 
of Hilary term ^ * 

After trial or final judgment, a writ of error and injunction are, whilst 
they continue in force, good causes for not clvarging the defendant in exe¬ 
cution*. So, a writ of' error has been deemed a good cause for not 
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AGAINST PJIISONRRS, &C. 

obatging him m .ex«cuti<i^, although the bail thereto do not justify ^ 
And'wherc the plaintiffs, being assignees of a bankrupt, \pere prevented 
charging the.defendant in.^ecution, by his pleading a bad plea to a 
3(^e facias, the court of Conunon Pleas would not grant , a supersedeas K 
And in that court, it seems that a priiOner in custody on mesne process 
may be charged in execution, after judgment against him, notwithstanding 
the allowance of a writ of error®. A re^ar treaty of accommodation, or 
agreement for a compromise, is, in any stage of the action, a good cause 
for not declaring, &c. ^: But no treaty or agreement is sufKcieiit to pre¬ 
vent a sup^sedeas, unless it be in writing, signed by the defendant or his 
attorney, or some person duly authoriaed by the defendant; and it be ex¬ 
pressed therein, that proce^irigs ar# stayed at the defendant’s request ®. 

It is also a rule, in all the courts *, for preventing unnecessary expense 
to plaintiffs, in case of notice given by prisoners of their intention to ajiply 
for their discharge, undef'any act made for the relief of insolvent debtors, 
that “ after such notice given to any plaintiff, no prisoner shall be super¬ 
seded or discharged Out of custody, at the suit of such plaintiff, by reason 
of such plaintiff's forbearing to proceed against him, according to the rules 
and practice of the court, from the time of such notice gi%'en, until somfei 
rule or order shall be made in the cause in that behalf, by tjie court, or one 
of the judges thereof." And, by the statute 7 Geo. IV. c. 57 '‘.Uo pri- 

soner who shall have petitioned the court for relief under that act shall, 
“ after the filing of his or her petition, be discharged out of custody^ as 
" to any action, suit or process, for or concerning any debt, sum of money, 
damages, or claim, with respect to which an adjudication in tin* matter 
“ of such petition can under the provisions of that act be made, by or by 
virtue of any supersedeas, judgment of wo» pros, or judgment as in the 
“ case of a nonsuit, for want of the plaintiff or plaiutiffs in such action 
“ suili o*" process proceeding therein.” Where the defendant, after sur¬ 
rendering in discharge of his bail, in on action in the Common Pleas, Avas 
committed to crimiml custody for a misdemeanor, and continued in such 
custody, the court would not discharge him from the action, because the 
plaintiff had omitted to charge him in execution within two terms after 
his surrender And where the defendant, after verdict, applied for his 
discharge under the insolvent debtors’ act, and was sentenced to eighteen 
months' intprisonment, the court of Common Pleas held, that though no 


® 6 Maulc & .Sel. 139. 
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799. 2 Chit. Bep. 877. 1 Dowl. & Ryl. 
472. R. M. 8 Geo. IV. C. P. 7 Moore, 
459. iSBing. 120. R. M. 8 Geo. IV. in 
Scac. 11 Price, 422, 3. 

® § 15. and sec slat. 3 Geo. IV. c. 123, 

§ 11 , 

^ 1 Bing. 221. 8 Moore, 81. S, C. 
and see 4 Dowl. .& Ryt 210. 347. ante, 
214. 


Notice of appli- ■ 
ration for dis- ' 
charge under 
insolvent art, 

&c. 


U 1* 2 




Prisoners in ex- 
erution, Ireat- 
luent of. 


Fees payable bj'. 


Subsistence of, 
anil allowances 
to. 


OP** 

hiid Ijcen tbikd^ the phlhitiff did. <llot ■ iltt* 

Mettdfknttd be diwhin^ at his isw^ , : ' 


By the eemmop law, a prisoner jui execution was to be Itcpt in salvS el 
arettt cmtotM, till he satished the plaintiff. But, in order to prevent any 
..uimecosaary hardship or oppression, rules of court wore made, in the bc- 
gipiiiig of the reign of king George the second, for the better government 
ofthe Kin^s Ikuch and Fleet pri 80 ^^'s^ and the preservation of good or¬ 
der thls^; which have hceii since extended and explained by subsequent 
rules': and tables of_/ee.v were settled and established, to be taken hy the 
marshal or warden, for any prisoner’s commitment, or coming into gaol, 
or chjupber rent there, or discharge thence, in any civil action**. By 
the statute 55 Geo. HI. c. 50. all fees and gratuities paid or payable by 
any prisoner, on the entrance, commitment or discharge to or from prison, 
shall absolote'u- ceuc-r, and the same are thereby abolished and determined ; 
with an cxcc])tiou of the King’s Bench prison, F'lcct, Marshalsca, and 
4hilacc courts®: And, by the statute 56 Geo. III. c. 116. § .3, “ the said 
recited act, and the provisions therein contained, shall extend to all pri- 
soners^as well civil as criminal, whether confined for debt or crime, in 
any of the prisons in England, except as to the said pri^^s in the said 
act excepted.” Tliere is also a clause in the Lords’ act for the further 
protection of prisoners against the oppression of inferior officers, and the 
exaction of gaolers to whose custody they may he committed. 

For tlic subsistence of prisoners confined in county gaols, and in the 
King's Bench, Fleet, and Marshalsea prisons, certain allowances are made 
«mt of the county rates, by the statutes 14 Eliz. c. 5. § 37. 43 Eliz. c. 2. 
§ 14, LL.and 53 Geo. HI. c. 113. By the 52 Geo. HI. c. 160. justices 
of the peace arc enabled to order parochial relief to prisoners confined 
under mesne process for debt, in such gaols as are not county gaols. By 
the 53 Geo. Ill. c. 21. tlic commissioners of the customs and excise are 
authorized to make allowance, for the necessary subsistence of poor per¬ 
sons confined under Exchequer process, &c. And, by the last general in¬ 
solvent act B, “ the court for tlic relief of insolvent debtors may order and 
** direct the assignees to pay to any prisoner who shall have, petitioned 
“ the court for relief under that act, out of his or her estate and effects, 
'* such allowance fdr his or her support and maintenance, during such 
“ prisoner’s imprisonment, and previous to the adjudication in the matter 
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" Aad in all cases where such prisoner shall, upon.such adjudication, he 
f* liable to further imprisonment, at the suit of his or her creditor or crc- 
" ditors, it shall be lawful at any time for the said courtir on the appKca- 
“ tion of such prisoner, to order theiBreditor or creditors, at %vhose suit 
“ he or she shall be so imprisoned, pay to such prisoner such sum or 
sums of money, not exceeding th4 rate of Jimr shillings by the week in 
" the whole, at such times, and in su6h manner, and in. such proportions, 
as the said court shall direct; and that on failure of payment thOliedf, 

" as directed by the said court,' the said court shall order such prisoner to 
“ be forthwith discharged from custody, at the suit of the creditor or cre- 
“ ditors so felling to pay the sam&f.” 

The rigour of imprisonment is also considerably abated, by a prisoner’s When entitled to 
being allowed, on giving security to the marshal or warden, the benefit of 
the rules of the’King’s Bench or Fleet prison, or of living within certain 
limits out of its walls. This benefit is extended to prisoners in execu¬ 
tion, as well as to those who are confined on mesne process; and it may 
he had by one in custody on an excommvfiicalo capiendo^: but it is never 
granted, except under very special circumstances **, to a jtrisoner in excmi- 
tion on a criminal account ®: and, generally speaking, prisoners in cus¬ 
tody for a contempt arc not entitled to the rules of the King'^ Bench 
prison *■. But where the marshal, in consequence of a surgeon’s certifi¬ 
cate that a prisoner in his custody for a contempt, in not paying money 
pursuant to the master's allocatur, was dangerously ill, and would die if 
closely confined, allowed the prisoner the rules until he got better, and 
afterwards confined him again within the walls; the court refused to pro¬ 
ceed against the marshal, hy ordering him to pay the money fur the non¬ 
payment of which the prisoner M^as in contempt, and dismissed the appli¬ 
cation with costs s. p'or preventing prisoners from breaking the rules, it 
is ordered, that “ whensoever it shall be made appear to tlic court, that 
any person, having the benefit of the rules of the prison of the King’s 
Bench, shall, during such time as he has had the heuefit of such rules, 
have escaped and gone at large out of and beyond the limits of the said 

* 7 Geo. IV. c. 57. § 5G. and sec stat. 1 disobeying the orders of, any ecclesiastical 
Geo. IV. c, 119. § 19. court, or for a contempt committed in tlie 

For the lin)its of the rvtes of the King’s foce of such court. See also 5 Barn. & Aid. 

Bench prison, see K. K. SO Geo. III. K. B. 791. 1 Bowl. & Ryl. 460. St C. 3 Bowl. & 

3 Burnf. & East, 683. H. E. 36 Geo. III. Kyi. 670. Th#ecclesiastical court, however, 

K. B. 6 Burnf- & East, 306. li. '1'. 36 Geo. has no jurisdiction over trusts : and tliere- 

III. K. B. 6 Burnf. & East, 778. And for fore where a party, sued as a trustee, was ar- 

tbe limits of the rules of the Fleet prison, rested on a writ de cmUumace ciynertdo, the 

see 9 Moore, 283. 2 Bing. 163. court of King’s Bench discharged ban out of 

‘ 1 Sir. 413. And for the nature of this custody. 1 Bam. & Ores. 666. 3 Bowl. & 

writ, see 7 Bumf. & East, 168. See also the Kyi. 41. S. C. 

statute 63 Geo. III. c. 127. by which ex- ■'4 Bowl. & ByL 832. 

ctmimunication is discontinued, except in * 1 Str. 196. 2 Str. 846. 

certain cases ; and a writ de conlumace co- ^ 8 Str. 817. 

liu'ndu is given, instead of tlte writ de esconi- • 2' Bowl. & Byl. 709. and see 4 Bowl. 

munkal 0 capienda, for non-appearance in, or & KyL 832. 
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mles, every 8ueh person shall thencfefbrtii lose tod be deprive of iih® ‘be¬ 
nefit of snch rules j artd be thereafter wholly ineajmble of dnjoyii^ the 
saine, under any grant thereof j and shall thenceftwth bp kept and confined 
a prisoner, vvithin the walls il^lihe said prison, unless the court .shall other¬ 
wise order And, by a late rule^, no clerk, tnrnkeyi officer, or other 
person, employed by or under tbe litarshal, shall receive or take, except 
from the. marshal, any fee, gratuity, or reward, for or in respect of mak> 
ing inquiry into the sufficiency of any person or persons proposed or in.#,;, 
tcitdcd to give security, upon the granting of the rules of the King’s 
Bench prison, or otherwise in respect of the granting of the said rules: 
and that the marshal do dismiss any person who shall oflTend therein/’ 

A prisoner likewise, whether he be detained in custody on mesne’pro- 
cess, or in execution, may, on petition to the court have day rules allow¬ 
ed him, br the liberty of going out of the prison or its rules, for transacting 
his business in term time. The petition for this purpose must be signed 
by the prison.-r, before iie goes at large and when the day nile is made 
in the King’s Hencli, it covers, by relation back, the liberation of a pri¬ 
soner who had signed the petition, hut had gone out' of prison before the 
sitting of the court on the same day; though the marshal was sued for the 
escape before the sitting of the court But every prisoner liaviiig a day 
rule, must return within the walls or niles of the prison, at or before nine 
o’clock in the evening of the day for which such rule sliajl'bc granted^. 
It was formerly a rule, that ^',no prisoner in the King’s Bench prison, or 
within the rules thereof, should have, or be entitled to have, day rules, 
above three days in each term; ” and another rule was made s, by which 
it Avas ordered, that “ notwithstanding the above rule, if any person in the 
King’s Bench prison should thereafter state, by affidavit, any special cause, 
to the satisfaction of this court, for having an additional day rule or day 
rules, Ijeyond those allowed by the aforesaid rule, such additional rule or 
rules should ht granted accordingly, for any day or days ensuing such aj>- 
plication." But, by a subsequent rule the two former ones were re¬ 
pealed ; so that the practice is noAv the same, as it was before the three 
last rales were made upon the subject 

Besides these indulgences, some permanent provisions were made for the 
relief of prisoners in execution, by the statute 32 Geo. II. c. 28. § 13. 
which (originating in the House of Lords.) is called the Lords' act. By 
this statute,'" if any person shall l)e charged in execution, for any sum'bf 
“ money not exceeding 100/." (since extended to 200/. by the 26 Geo. III. 
c. 44. § 1. and to 300/. by the 33 Geo. III. c. 5. § 1. which iil^ade per¬ 
petual by the 39 Geo. Ili. c. 50.) " and shall be minded to deliver up to 


• E. & Ji7 Oco. III. K. B. 

«• E. 8 & 3 Geo. IV. K. B. fi Barn. 
A AM. 560. 8 Cliit, Rep. 876, 7. 1 Dowl. 
& SyL ^1. 

* For ithe fom at the petUim for a day 

rule, in K* B, «ee Append. Chap. XV § 57. 
and for rfde thereon; id. § 58. 

’’ 1 ^. 503 . 


* 9 East, 161. and see 8 Mod. 80. arUc, 
SS5. 

* R, E. 30 Geo. III. K. B. 3 Dunif. & 
East, 584. 

* E. M. 87 Geo. III. K. B. 7 Dumf. & 
East, 88. 

f R. H. 45 Geo. III. K. B. 6 East, S. 

' 3 Smtlit R. 340. and see id. 5.37. 



RELIEF OF lords’ ACT. * ^ 

" all. his^esta^e aod effects., in satis^ctlosii iff! his.debts, he 

ip (Order to entitle liimself to, the benefit of thQ.abov^ .acts, before 
the end of the first term next after he shall be charged in execution, 
exhibit a petition to any court of law, ftpni whence t^^. process issued, 
upon which he was taken and charged in execution;! or to.the court 
into which he shall be removed by habeas corpus, or diarged in custody; 

“ certifying the cause of his imprisonment, and setting forth a just and 
" true account of all the real and personal estate, which he, or any persons 
" in tru|t for him, was or were entitled to, at the time of his so petition-' 
ing, and also at the time of lits first imprisonment, and of all iucum- 
branccs and charges (if any,) affecting the same, and likewise a just and 
true account of all securities, deeds, evidences, writings, &c. concerning 
“ the same, and the names and places of abode of the witnesses, &c,; 

u|)Ou which he shall be entitled to his disclt^rge, on complying with the 
“ requisites of the act.” And, by the statute 40 Geo. III. c. G. “ all j)cr- Exu-ndwi toper- 
sons who arc or shall be in custody for contempt of any court of equity, for'contcinptlrf 
■“ by not paying any sum or sums of money or costs, ordered to be paid by ‘ of equity. 
“ any d^jeree or order of any .such court, shqll be entitled to the benefit of 
“ the ^Kl .several acts of parliauieiit, and shall be subject to all the said 
“ term.s and condition.s, as arc therein expressed and declared, u'itli respect 
" to prisoners for debt only 

The humane ]>rovisiuns of the Lords' act were rendered as beneficial as On aiudimcni, 
possible, by the liberality of the judges, who construed it to extend to pri- 
souers in custody upon an attachment;, for the non-performance of an 
award or non-payment of costs &c.; which construction has been re- 
cogniaed by the statute 3.3 Geo. Ill. c. 5. § 4. whereby, after reciting that 
]K‘rsons arc often committed on attachments, for not paying money 
awarded, under submissions to arbitration by or made rules of court, and 
likewise for not paying costs duly and regularly taxed and allowed, after 
juoper demands made for that purpose, and also upon writs of c,xconmu- AVrits of fmmu 
w/cn/o rnpiewdo, or other process for or grounded on the non-payment of p^ndo'%c'~ 
costs or expenses, in causes or proceedings in ecclesiastical courts ; it is de¬ 
clared and enact<?d, that “ all such persons are and shall be entitled to 
“ the benefit of this act, and subject to the feimc terms and conditions 
“ as arc therein cx])rcsscd and declared, tvith respect to prisoners for 
“ debt only And a defendant in custody upon an attachment, who 
had been convicted on an indictment for an assault, and upon reference to 
the king’s coroner and attorney, was awarded to pay so much for costs, and 
so much hn compcnMioii to the prosecutrix, was held to be entitled to be 
discharged as an insolvent debtor, under the Lords' act, without the aid pf 

* See also tho statute 57 Geo. HI. c. 117. Durnll & East, 317.809. 7 Dumf. & East, 

§ 6. liy which persons imprisoned under any 156. 1 Bos. & Put 836. 13 East; 190. 8 

writ of ca2ms, on extents in aid, may apply Taunt 57. 1 Moore, 494s S. C. 3 Barn. & 

to the court of Escliotiucr for their discharge. Aid. 59. M‘CJeL 577. but sec 10 East, 408. 

8 Price, 95. << And see the statutes 52 Geo. III. e. 13. 

1 Durnf. & East, 366. 8 Taunt 57. 1 58 Geo. HI. c. 1(«. § 47. 1 Geo. 1\'. e. 

Moore, 494. S. C. 119. § 4. 16. 7 Geo. IV, c. 57. § 10. 50. 

' Cowp. 136. 1 Duiid. Kaor, 366. 1 ’ 
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OF THE 1»180NER8, 

i- 

tb^ It baft alt9iai be«n4«^tinii»»d 

tt» {msone»d$ui)rge4> dn p)ro(i«»iasuiBg^ 

of t^W 0 r» ,as weUas #Mj>eriojg qaurtaK And it k no objection to ft pri¬ 
soner's beu;^dkicdiarged under it^ t^at his creditor is dead'’; or diat the 
d^ndant hft* i^ced uo^ to take the benefit of tho act where the 

defendant, in the Common Pleas, is charged in execution with the penaltjr 
of a bond, it may Iw reduced to the p^icipal andninterest, in order to en- 
,title him to such benefit ^ .. But the defendant in a qvi tarn action is n^. 
entitled to tho benefit of the Leeds’act nor a defendant ip custody 
under a writ de excommunicato capiendo^ for contumacy in not 
BUtn for alimony, aiid also for costs in the ecclesiastical courts.. ft 
prisoner who is taken in execution for more than 300/. and afterwailip’iik- 
duces his debt below that sum, is not entitled to be discharged under it, 
in the next term afl;cr he bas so reduced his debt, unless it be also the 
next term after he was taken in execution 

It was also .prtn id' >1, by the statute 32 Geo. II. c. 28. § 24. that “ no 
'' person wJio shoiikl have taken the benefit of any act for the relief in- 
solvent debtors,^should bftnrc or receive any benefit or advantage under 
“ this act, or be deemed to be within the meaning thereof, so as to gain 
“ any discharge, unless compel^ by any creditor to discover and deliver 
“ up his or her estate or eflfects; " which clause was held to apply only to 
persons having taken the benefit of general insolvent acts, and not ko per¬ 
sons previously discharged under the Lords’ act ^ And, by a subsequent 
act of parhamunt this clause was altogether repealed. 

The act requires, that the petition sliould he exhibited before the end 
of thc^firsl term next after the prisoner is charged in execution k But if 
a defendant be taken in vacation, on a writ returnable the following term, 
the petition may be exhibited before the end of the next term after the re¬ 
turn of the writ *”: And where a defendant taken on a capias ad satisfa- 
cietidum escaped, and was retaken and committed to the custody of the 
marshal in a subsequent tenn, the court might apply to be 

.discharged, under the Lords’ act, in the term following®. By the statute 
33 Geo. HI. c. 5. ^5. ". where any debtor shall have neglected to take the 
benefit of the acts, vi^in the time limited, and shall make it appear to 
" the court out of which the execution issued, that such negject arose from 
" ignorance or mistake, such debtor shall then be entitled to take the be- 
" nefit of the acts, as if he had taken the same within the time so limited 
" as aforesaid.” Upon which statute it has been holden, that a prisoner 
is entitled to the benefit of the acts, who has been prevented fifem applying 
for it in due time, by the misconduct of his agent or by his ignorance 
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«if tbe «rediMtf'& platfe of abode> tilt recently before bis application *. Bat 
where aainsdivont debtor, who had 'iu^Iected to apply for his discharge 
under the Lords' act, in the next term after he was charged in execution, 
afterwards applied, but was prevented by poverty from jatb'oeediii^ uhtil a, 
subsequent ten% the court held, that he was not entitled io bilii dlscbar^ ,* 
for the 33 Ghio. III. c. 5. ^ 5. only excuses delays occasioned by ignorance 
or mistake •>. So, where an irfeolvent had delayed hiS petition beyond the 
^^me limited, in expectation of being discharged by a commission of. 
bankrupty. the court held, that he was nut entitled to relief uii the aliove 
stsfttde ^ 

' f When a prisoner intends to take the benefit of the Lord's act, he must 
give* to or leave for every creditor at whose suit he is in execution, or his 
executors or administrators, at his or their usual place of abode, or, in 
case they cannot be met with, to or for his op-their attorney or agent last 
employed in the action, a notice in writing **, signed with his proper name 
or mark, importing that he intends to petition the court, and setting forth 
a true copy of the account or schedule ' he intends to deliver in; which 
notice must be given fourteen days at least' before the petition is pre¬ 
sented : and though the court in one case held, in favour of liberty, that 
under circumstances, the day of giving the notice might be reckoned as 
one 8; yet in a subsequent case it^was holden, that there must he fourteen 
clear days, exclusive both of the day of service and that of presenting the 
petition*'. And notice of a prisoner’s intei^ion to apply to a wrong court, 
is not cured by the plaintifiF's opposing his discharge *. But the notice is 
Buflicient, though it do not specify the Christian and surnames of the 
parties*': And leaving it with the agent of the plaintiff’s attorney, and 
with the shopman at the plaintiff's warehouse in town, when he resided in 
the country, was deemed sufficient, the agent having appeared according 
to the notice, and opposed the discharge*. An affidavit is annexed 
to the notiefe and schedule, made by some person who saw the defendant 
sign them : and an affidavit sf due service of the notice and schedule 
is also to be made, on unstamped paper, and sworn before a judge in 
town, or commissioner in the country ”. Wjliere Ae plaintiff had not 
been served with any notice, a prisoner disdBltfged under the act was 
allowed to boxetaken in execution, althou^ more than a year had elapsed 
since the time of his being discharged *>. 

' After the expiration of the time specified in the notice, the petition * is 
to be exhibited, with a certificate annexed, or copy of causes in which the 
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chai^d, obtaia^, &on?„tbe |pfcij|qr “ ;,■ o^ixiojp! thft 
^ pi^rs, if the defendant, b^i^ c^odf .of.^|t^c ^^^sbal of^.iihQ.,lying's 
Benoh^ or warden of the Fleet prison. If he be-in tuiy othei; custody^ 
there mtJ$t be an tuffidavU of having seen the gaohsr sign the eertificate’'; 
which affidavit snuat be sworn before a judge in town, or/commissioner in 
Rule for bring* .(hf country. Tlie petition, certificate, and affidavit of service of the 
u^^^soiiennto l,Qi,,g jgft thg clgjjj j.]jg jn K^j^g’g Bench, or , one 

of tho secondares in the Common Ple^, he will draw, up a rule for hriug^j. 
ing the prisoner intn,TOurt, and summoning the creditors to apQcar, per- 
Serviceofropy, sonally or by attom^, at some certain d^y to be therein specified ® ;..^a 
wrvkefof rale. ®®Py which''‘^Tulc should be served on each creditor, and also on the 
gaoler, and an affidapit made of such service ^; or if the creditor absconl^ 
so that he cannot he personally served with a copy of the rule, the court 
will order that service upon his attorney shall be deemed good sendee 
In the King’s Bench, it is a rule, that “insolvent debtors petitioning 
under the lords’ act, and subsequent acts for their further relief, shall Ite 
broi^ht into this court, during term time, on Mondays and ThursdaySt 
and upon no other days ^: 'f And an insolvent, who does not appear in 
pursuance of the rule he has obtained fur coming up on a particular day, t(» 
take the benefit of the act, cannot come up on another day, without a fresh 
rule for that purpose; and therefore a motion to discharge his rule is un* 
necessary s. But, notwithstanding the above rule, the court will permit 
insolvents to be brought into court on the last day of term, when the 
May be brought , notices expire too late for the last appointed day And, by the statute 1 
judg^of "m IV- c- 55* § 3. “ all persons who are directed to lie brought before 

court, in K. B. court of King’s Bench, by the’ 32 Geo. II. c. 28. or any other law for 

the relief of insolvent debtors, may be brought before some single judge of 
the same court, sitting under the authority «jf the 57 Geo. III. c. 11. and 
all orders made by, and all proceedings had before, such single judge, shall 
• be as good valid and elFectual, to all intents and puqjoses, as if such orders 

had been made by, and such proreedings had before, the said court of 
When brought King’s Bench.” In the Common Pleas, by a late rule, “insolvent debtors 
wt^TOurt, in brought into c^^t on the following days, that is to say, in Hilary 

. and Michaelmas terms, ^ the days appointed for the Lmidon sittings at 

Hid Prim, and on Saturdays ; and in Easier term, on the (|||ys appointed 
for the London sittings at Nisi Prius on Tuesdays, and on the last Salur- 
T day in the term; and in Trinity term, on the days appointed for the Lmi- 

(/(»» sittings, and on Tuesdays; and on no other days*.” In the latter 
court, a rule cannot be had for the next day, with only one day’s notice, 
to discharge an insolvent debtor, though it be prayed for on the lust day 


When brought 
into court, in 
K.B. 


On last day of 
term. 


* Chaj). XV. § 64, 6. 

»’iy. § 66. 

' Gwj. HI. c, 28. § 13. Api«nd. 
Chaji. XV; I 

* Append. Chiqj. XV. §70. 

* Bam^, S®!. 


f R. 11. 37 Geo. m. K. B. 

« 1 Chit. Rep. 214. 
n Short's Rules and Orders, 66. n, 

' n. M. 47 Geo. III. C. 1\ and see R. 
M. 46 Gvo. 111. C. P. 8 New Jlei». C. P. 
96. 
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hiit^bUe of the i?erm». In the Exdiequetit is a M&, that applications for In Exchequer, 
the dfschai^ of insolvent debtors Oflii only be tnade ait the rising' of the 
court, irhen the other business of the day is over •*. 

When the prisoner is charged in execution above 'WeM^ foilos from At assises, or 
Westminster kalfyor the court out of which the execution'issued; the rule 
requires him to be brought to the next assizes or (by statute 520eo. III. 
c. 34. ]f 1.) before the justices fi&scmbled at any general or quarter ses^iwis 
of the peace, to be holden within the distance of twenty miles of the gaol, 
in which the debtor is confined, and that the crcditors.^be summoned to ap« 
pear there; and a copy of such rule is to be served drt every credito^ his 
executors or administrators, or left at his or their dwelling house or usual 
place of abode, or with his or their attorney, Jmrtecn days at hast before 
the liolding of such assizes 

On bringing up the prisoner, the court or judge of assize, or the justices Examinatiou of. 
at sessions, are, in a summary way, to examine into the matter of the pe¬ 
tition j and after being sworn to the truth of his schedule, if no opposition Di&chargo of, 
be made, the court or judge, &c. will make a rule or order® for discharging 
him, upon executing an assignment and conveyance.of his estate and effects, cming assign- 
toand for the benefit of the creditor or creditors (if more thanone,) whosliall *" 

have charged him in execution ; which is done by a short indorsement on 
the back of the petition But if the persons, at whose suit the prisoner Ilemanding, for 
is in execution, are not satisfied with the truth of his oath, and either per- '”'**"*' 

sonally or by attorney desire further time, the court may remand him ,* and 
direct the parties to appear on some other day, to be appointed by the 
court, tvithin the first week of the next term at farthest *, or sooner if the 
court shall think fit <5: And where, on a prisoner’s being brought up to be 
discharged under the Lords’ act, it appeared that:a commission of bank¬ 
rupt had been issued against him since his arrest and imprisonment, and 
that he had not passed his final examination, the court ordered him to be 
remanded, until such examination had taken place; On a subsequent day, 
however, it appearing that he had passed it to the satisfaction of the com¬ 
missioners, he was ordered to be discharged, on inserting an assignment in 
his schedule to the plaintiff, of all his estate, title and interest in the pro¬ 
perty therein mentioned, subject to the commission, and the payment or 
satisfaction of his debts under it And where a prisoner came up to be 
discharged under the Lords’ act, it was holden to be no ground for op- 
posihg him, that he had forged an acceptance to a bill of exchange, <ui . 
which the plaintiff had obtained judgment, and taken him in execution as 
the drawer C 

On the prisoner’s being brought up, the creditors may file interrogatories Interrogatortei. 
for his examination, before he is admitted to take the benefit of the act K 
In such case, it is a rule in the King’s Bench, that “ the creditor do file In K. R. 


* 4 Taunt. 588. 

*• 6 Price, 648. 

® Appeni Chap. XV. § 69. 
*' SS Geo. II. c. S8.1 15. 

® Append. Chap. XV. § 71. 


f SS Geo. IL c. S8. § 13. 
® S Bur. 1393. 

* 8 Moore, 4S3. 

’ 9 Moore, 598. 

* 33 Geo. III. c. 5, § 5. 
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OP THE P^ISOKERS, 


In C. P. 


Consequence! of 
cdurt's refusing 
to disciiarge pri¬ 
soner. 


For false sche¬ 
dule, in C. P. 


Objections to 
form of sche¬ 
dule. 

Discharge 
prisoner, after 
being remanded, 
on executing as- 
rignment, unless 
ei^tor agree to 
allov him a 
weekly sum. 


Ifja with the <?le»k of the;ru]eg> aod that the cierk 

do thereuinoD draw up a rule for the dehtor’a examiuatiou before ^he 
trateter, to whom he shall also deliver the original inte^t^tmies j.aud 
that the having been previously sworn in open court for the purpose, 
the inaster shall proceed to take down in writing the exaniinatiou of the 
debtor, in answer to the said interrogatories; and the same being signed 
by Me debtor, shall be afterwards filed by^he mas.ter, with the clerk of the 
rules; and the said interrogatories and elimination shall be produced by 
the clerk oflshc rul^ and read, when the dahtor shall, on a subsequent ^y, 
be lUought up by iwe for that purpose In the Common Pleas, the 
court will ord^r interrogatories fur the examination of a defendant in cus¬ 
tody, by one of the secondaries; which interrogatories must be filed with 
him ^ 

When a prison^ has been brought into ^ourt, to be discharg^,d under 
the Lords’ act, an4 upon his elimination the court have refused to discharge 
him, they will nut afterwards discharge him on that act, though he make 
an affidavit of circumstances, in answer to the cause shewn on his exami¬ 
nation against his discharge, and that those circumstances were not then 
disclosed, owing to a mistake ^ And if a prisoner, brought up to be dis- 
choi^cd under the above act, deliver in a false schedule, and be remanded, 
the court of Common Pleas will not.. at tlie instance of a creditor, even 
with the prisoner’s consent, order him to be brought up a second time, for 
the purpose of amending his schedule, and assigning over that property 
which he hod before concealed *’. But that court will not regulate their 
proceedings, as to the discharge of an insolvent, by what has passed in-the 
insolvent debtors’ court; therefore it , is no ground for opposing his (Hs- 
diorge, that he has be^ remanded in that court for fraud 

All objectiui^ to the insufficiency of the schedule, in point of form, must 
be mode the first time the prisoner is brought up ^ And if, on the se¬ 
cond day, the creditor shall make default, or shall appear and be unable to 
discover any estate or cfiects omitted in the account, the court shall imme¬ 
diately order the prisoner to bo discharged, upon his executing an assign¬ 
ment and. conveyance ,pf his estate and effects; unless the creditor insist 
upon his being detained in prison, and shall agree by writing, signed with 
his name, or msurk, (or, if he be out of England, under the hand of his at- 
tcamey,) to pay and allow the prisoner weekly, a sum not'exceeding 3*. Qd. 
(or, if more creditors, than one insist on his detention, not exceeding 2x. a 
week each «,) to be paid on Monday in every week, so long as the prisoner 
idiall continue in execution; and in every such case, the prisoner shall be 
remi^ndod •>. And the court have no power to moderate the sum to be paid 
i, to prisoner, on his being teiftandcd; but a note must be rigned for the 

• E. E. S« Geo, HL K. B. » 37 Geo. III. c. 63. § 8, 4. but see 

>> a Moore, SI?, * Barnes, 377. 389,90. 

- l.H. mae. 101, 33 Gen, II. c, 28. § IS. And for the 

> 41 Hoi iStiFul. 1*3« form of a rule of court, on defendant’s being 

* i3.TAi)ni493t Marslt. 2M, S. C. and remanded in Um Exchequer, gee Ajiq^nd. 

w* f , Chap. XV. § 76. 

r 38 ^co. ll;.c. 29. § 13. Bsnics, 372, 



full Sfiift'ilh-ccted ty the «ct*. Rut i ffaHi Hn Im mntte in payment of the On failure of 
said weiMy sums, the prisoner, upon appMcition td the court in term time, te^dis- 

iff in vacation to a judge, may, by order of the court or jadge, be dia- charged, 
charged out of custody. On executing an assignment and cOnf^^ide of his 
estate and effects h. 

The prisoner may be compelled to include in his schedule^ ev'ery Wlmi must he 

that he can sell for his own benefit ®: and the place of a life-gnartlfcaft Ijldef**' 
being constantly sold, the coi^rt %vill compel a prisoner who holds such a, 
pl^cc to sell it, and insert tile value in his scheduh^" before they permit 
him to take the benefit of the att But the full or half ]my of an officer 
in the army is not the subject of sale; and therefore a prisoner cannot be 
comjicllcd to include it in his schedule®. 

If the prisoner be detained in custody, the note or security for payment Noi«for pny- 
of his allowance must be signed by the plaintiff, if ijifEfigland, or other- j,y 
wise by his attorney; it not being sufficient for the attorney to sign the signed, &c. 
note, if his client csiii be met with 8. And if the note be not signed by the 
plaintiff in open court, it is the practice to require an affidavit with the 
note, shewing that it was duly signed ’’; which affidavit must be properly 
entitled: and where a note to pay a prisoner his sixpences was written 
upon the sivme paper with an affidavit to verify the plaintiff's hand¬ 
writing thereto, it was holdcn, that the affidavit n«ii: being duly entitled 
in the cause, though the note was so, could not he aided by reference ; and 
therefore, as it could not be iread, the prisoner was discharged Where 
there are several plaintiffs, the note must bc'signcd by all of them or, if 
they are partners, bj' one on behalf' of himself and the others '; a note 
signed by one of several lessors of the idalntiffin ejectment™, or by one of 
several executors ", without mentioning the others, not h^ng deemed suffi¬ 
cient. But where, by a deed of dissolution of partncr8ni|>, a power was 
reserved to the remaining partners, to use the name of the retiring part¬ 
ner, in the prosecution of all suits brought for the recovery of partnership 
property;, it was holden that in an action, in ■which judgment had been ob¬ 
tained by all the partners before the dissolution, the remaining partners 
had authority, under tliat power, to give to the defendant a note for pay- ., 
ment of the sixpences, under the Lords' act, on behalf of themselves and the 
retiring partner If a plaintiff hold the defendant in execution in several 
actions, he neeif not ^ve more than one note for 3^. 6rf. a iveek P. And, in 
an action at the suit of a corporation, if the note be sealed with the cor- 


* I Bos. & Pul. 336. but sec Barnes, 387. 
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* 82 Geo. 11. c. 28. § 13. 

* 8 Durnf. ife East, 681. 

** Id. iMd. CadwttUader Jones's case, M. 14 
Geo. 111. K. B. 

® 3 Durnf. & East, 681. 1 H. Blec. 628. 
8 Bos. & Pul. 824, &c. 

* Append. Chap. XV. § 73, &c. 

® Imp. K. B. 10 Ed. 848. (a), but see 
Barnes, 871. 882. 899. 1 Bos. & Pul. 337. 
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OF THE SSX.llt9t«QF! CHSDITOHS, 

poration' seal, it ia deemed a aafficient compliance with theisiet *: aiid the 
note ;ia: valid, though it do not state the st^le of the coart in which the ac«i 
was brought •*. The payment is to be made, by the act, every Moh- 
d^.; end the note must be drawn up accordingly *’• And, in the Com¬ 
mon Pleas, it seems that such note ought to contain an express promise to 
pay tfae allowamee-ona Monday, although it be dated on that day of the 
weeh^. .IttlWl'^cnnined in one case^ that such a nc^e ought to be 
stamped: bitt,>th^ juclgcs, upon a conferencje, afterwards held a stamp to' 
be unnecessary ’ 

The act of parliament requires payment to the debtor; but the courts, 
in construing the act, have considered payment to the turnkey ns payment 
to the debtor; and pa 3 rment to the person who opened the door qf the 
prison, has been considered, by the court of Common Pleas, as pay¬ 
ment to the tnmkqy K. If the payment be not made in time or any part 
of the money be ..paid in a spurious or foreign cointhe prisoner has a 
right to his discharge. And where the money was not paid before ten 
o’clock at niglil. of the day on which it became due, it was holdeu that the 
defendant’s right to his discharge was not waived, by the turnkey on the 
felon's side accepting it after that time But the defendant cannot, it 
seems, be discharged for ndii-payment of the money, where he removes 
himself to the prison of another court h The mode of obtaining a prisoner’s 
discharge for non-payment of the allowance, is by application to the court 
in term-time, or to a judge in vacation: and 'where a note is given at the 
assizes, the court will discharge him for non-payment of the allowance, 
upon a record of the proceedings beirfg sent to them, signed by the judge 
of assize A judge's order for a prisoner’s discharge under the Lords* 
act, made out of terra, has been held to be final": But, in the Common 
Pleas, this order'^cannot be made by a judge in term, though summonses 
were taken out in vacation, and the order only delayed till the beginning 
of term, by an irregularity in the aifidavits •*. 

It sometimes happens, that persons who are prisoners in execution in 
gaol, for debt or damages, will rather spend their substance in prison, than 
discover ahd deliver up the same, towards satisfying their creditors their 
just debts, or so much thereof as such substance will extend to pay: To 
remedy which, there arc compulsive clauses in the Lords’ act v, by which it 
is enacted, that if any prisoner who shall be committed or charged in 
“ exeCuSon, in any prison or gaol, for any debt or damt^s not exceeding. 

" one hundred pounds, besides costs," (since extended to 200/. by tbe 2ti 


* 1 Kew Hep, C. P. 806. 

» Si. Smith R. 6i2. S Chit. Rep. 2S6. 

® V. Jtonea, M. S6 God. HI. 

K. B. 3 Pul. 184. C. P. 
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" Deug. 68. Webster v. WiUdmon, H. 26 
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» 1 Bos. & Pul 92. 
rS2Geo.II. c. '28. § 16,17. 




cj 44. .§ 2.* and to 3004 by‘the'33 Geo. Ill- c. 5. § 3- which isr 
made perpetual by the 39 Geo. III. c. 50.) shall apt within three months 
ntoct after every such prisoner shall be committed or charged in oxeou.- 
** tion, make satisfaction to his or her creditor or CTBditoars, who shall 
“ charge any such prisoner in execution, for sudi debt, damages and'costs; 

then such creditor or creditors may require every sufd). prisoner (on 
“ giving twenty days notice^ ifi writing to him or her, 'hf iftlrii creditor’s Notice to pri- 
“ design,) to give in to the court at law from which the wri^'or process 
“ issued, on which any such prisoner shall he charged in execution, or into 
“ the court in the prison of which any such prisoner shall be removed by 
" habeas corpus, or shall remain or be charged in execution, within the 
" first seven days of the term which shall next ensue the expiration of the 
said twenty days, in respect to any prisoner .charged in any prison be- 
“ longing to the courts in Westminster halls and at the, gecondcourt which 
“ shall be held by any other court of record, after the .pxpiratiun of the 
said twenty days, in respect to any prisoner charged in any prison bc- 
“ longing to such other court: and where any such prisoner shall be 
“ charged in execution in any county gaol, or other gaol or prison, above’ 

“ the space of twenty miles distant from Westminster hall, or the court or 
courts out of which the writ or process issued, on whicli any such pri- 
“ soner is or shall be charged in execution, then to give in upon oatli, at 
the assizes or great sessions, and on the crown side thereof, which shall 
be held for the county or place in the prison of which any such prisoner 
“ shall be, next after the expiration of laventy days from the time of giving 
" any such notice, a true account in Writing, to be signed with the proper 
“ name or mark of every such prisoner, of all the real and personal estate 
of such prisoner, and of all incumbrances afiectiug the same, to the best' 

“ of his or her knowledge and belief, in order that the estade and effects 
" of such prisoner may he divested out of him or her, and may by the 
court, judge or judges, justice or justices aforesaid, be ordered to be 
“ assigned and conveyed, in manner and for the purposes thereinafter de- 
dared.” 

" And every such creditor or creditors shall also give twenty days like To other credit- 
" notice in Avriting, of such his her or their intention to require any such 
“ prisoner to be brought up as aforesaid, to all and every other creditor 
and creditors of every such prisoner, if any, at whose suit any such pri- 
" soner shall be detained or charged in custody**, if such other creditor or 
creditors can be met with; and if not, then to the attornies last em- 
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ployed in the actions or suits in Avhich any such prisoner shall be so 
detained or charge^in custody, by any such other creditor or creditors; 
and shall likewise giv'e a like notice in waiting to the sheriff or sheriffs. 


gaoler or keeper of the gaol or prison in which any such prisoner shall 
be detained in custody, of such his or her intention to have any such 


jirisoner so brought up, and to require such sheriff, &c. to. bring up 
every such prisoner accordingly; and every such notice whicic shall be 
so given to any snob sheriff, &c. shall be so given twenty days at least 


To slierifii or 
gaoler. 


* Append. Chap. XV- § 7'?. 


>» ia. § 78. 



3M OF tm R«i.nw-OF CRiBpitOES, 

t^c £w p»|p«fer %o be «« lavai^’tip; 

" and therettlKOt ^voiry siii^ shorif, $to. shall, at the eosts # sbdi caeditor 
'%<«■ creditors, ceuse ^r/a«oh ^fjoner to be^rought, as by such notice 
" in writing sh«ll4)e required, to suehii^q^art, assizes ©r great sessions as 
" afon^d, together with a copy of causes of his or her detains thrare." 
Pritoner, when " And that ere!y» prisoner who, in pursuance of this act, shril be 
on*oaft, brought uppi jmy sucii court, assizes or greaL sessions as aforesaid, shall, 
an account of his “ on proof. !%iag there first made of such notices as aforesaid having been 
’ ' '* given, deliver in there in open court, upon oath, vrithin the time therein 

" before for that purpose prescribed, a full true and just account, disdo- 
‘%.sure and discovery in writing, of the whole of his or her real and per- 
" sonal estate,and of all books, papers, writings and securities, refoting 
" tljfreto, and of all incumbrances then affecting the same, and the re- 
“ spective times when made, to the best of bis or her knowltrige and belief, 
(other than except the necessary wearing apparel and bedding of 
“ such priaoiwr. and his or her family, and the necessary tools or instru- 
“ ments <d his or her respective trade or calling, not exceeding the value 
“ of ien pounds in the whole); which account shall be subscribed with 
“ tlie priqier name or mark of the prisoner, ivho shall so deliver in the 
“ samci” ' 


Assigtiqicnt of 
iii« efllects. 



" And, on the delivering in of any such account, the estate and effects 
“ of every such pristmer shall be by him or her assigned and conveyed, by 
“ a short indorsement on the back of every such account, to such po'son 
" or persons as the court, judge oivjudges, justice or justices, in which or 
" to whom any such account shall be so given in, shall order or direct, in 
“ trust, and for the benefit of the creditor or creditors who shall have ue- 
“ quired any sndi prisoner to he brought up as aforesaid, and ©f such other 
*' creditor or creditors (if any,) of every such prisoner, at whose suit any 
“ such prisoner shall be charged in custody execution, and who shall, 
" by any memorandum or writing, to be signed by such creditor or credit- 
“ tors, before any 8uc|t conveyance or assignment shall be made, consent 
“ to any such j^soner^s being discharged out of gaol or prison, at his her 
" or their suit, and agree to accept a proportionable dividend of such pri- 
“ stmer's estate and effects, with the creditor or creditors who shall have 
" require4any such prisoner to be brought up ; and if there shall be no 
“ other ereditor or creditms, or there being any such, if he she or they 
" riiiil iidt agree in writing to discharge such prisoner, and accept such 
" pfopmtiiiHiable dividend as aforesaid, then in trust for the creditor or 
" dmditors only, who shall reqnire any such prisMier Jo be brought up for 
** the purpose'aforeslfid: And, by such assignment and conveyance as 
** aforesaid, all.^e prisoner's estate and effects shall be vested in the cre- 
« ditpr or credit©]^ to whom the same shall be assigned and conveyed, in 
** tmst as aforemid; and if any cn'erplus shall remain of any such prisoner’s 
estate, after payment of the debt, or damages and costs, which shall be 
** diteio any weditor w auditors, at whose suit any such prisoner shall, in 
" pai«w^ of this act, be disd^ged out of gaol ar prison, and all rea- 
“ soimbite expended in or by means of getting in such estate or 

•a ^ ' 



** tlie flam# ba paid to «ueh priisoQ«r«‘lH| or imr ex«»iutom w!- 
'f'mipiatiatfwaoriMaigQB." ,• '..• '*■.-» >'■-' ■'■ ' - 

.*fs,Ajad, upon every aach' discov«iy!i eosiguiifteffib^nd^i^nveyan^ Discharge of 
« made and executed> to toe satjjlfiiiction of the eoiattf ^w^ os judges of f"*®”®** 

" asaiae, jusdce or justices of great session, before whom the aame ahail be 
" made, every such prisoner shall, by such court, &c. 41 disehaiged and 
“ set at liberty, in the actions and charges, at the suit of ^toe creditor or 
“ creditors who shall require hjjm or her to be so brought up, and also in 
“ toe actions and charges of every other creditor who shall sign such coo- 
sent as aforesaid, for his or her discharge; with the same benefit of 
" making use of such discharge, as is therein before provided for prisoners. 

“ seeking, and who shall obtain their discharge, under toe provisions con- 
tained in the former part of this act: and no stamp shall be necessary 
" on any such assignment and conveyance, or any rule or order which shall 
" be made for any such discharge. But, notwithstandii^^pny discharge Judgment in 
obtained by virtue of this act, for the jMjrson of any prisoner, the judg- ti(m'«g”^Bt*wr 
ment obtained against every such prisoner shall continue and remain in eSwis- 
" force, and execution may at any time be taken out thereon, against the 
“ lands, tenements, rents or hereditaments, goods or chattels of any such 
prisoner, other than and except the necessary vrearing apparel and bed- 
ding for himself and family, and the necessary tools for the use of his 
" trade or ocenpation, not exceeding 10/. in value in the whole ^ as if he 
bad never been before arrested, taken in execution, and released out of 
prison**.” 

These clauses have been construed to extend to a prisoner in execution Construction of 
on sui attachment, for non-payment of costs, pursuant to an awardAnd clauses, 
it is competeut for any one creditor, whose debt does not exceed 300/. 
besides costs, to compel his debtor to make an assignment of his estate and 
effects, for the benefit of alibis creditors, although the aggregate of the 
debts, for which he is in execution, exceed that sum **. But a prisoner in 
executicHi, at the suit of a creditor whose debt exceeds 300/., is not liable 
to be brought up, under the compulsory clauses of the Lords,’ act, to make 
an assignment of liis estate and effects ^ And if a prisoner be brought up 
by rule of court, under the above clauses, on a day after the first seven days 
of the term next ensuing the expiration of the twenty days’ notice required 
by the act, he cannot be called upon to give in upon oath an account (ff bis 
estate^. The notices required by the above act, need not be pc^ton^ly Proceeding* 
served on the detaining creditors: And where the service was sworn to be 
on toe attorney of a creditw residing abroad, it was deemed suffici^, 
although the affidavit did not state that he was toe attorney last employed 
in toe suit under which toe insolvent was. detained; the objection being 

'f 

* In the compulsive clause^ § 17. the ex- * 8 Taunt. 57. 1 "Moore, 494. S. C. 
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OF THE :^StlKE pj^ 

bf lljife insolvent,on the.psp^, of, die oreiitQr,*.,, f^e act 
gives no authority to remands prjscfier, refuang to give in tm acconnt of 
.Jtis pjrpperty, other^e than geitii^ly^. And where an insolvent was 
brought up at the assizes, under the coinJ)ul8ory clauses of theLowls' act', 
to deliver in a sche^ule^ipf his estate and effects, and noj^ being then pre¬ 
pared to do so, was remanded generally, and more than dxty days would 
have elapsed before the next assizes; the court, at the instance of the pri¬ 
soner, made an order upon the gaoler, toJiring him up at the subsequent 
assizes for examination, notwithstanding the lapse of SMty days In 
another case, where a prisoner, on being brought up, delivered in a sche¬ 
dule, in which it was stated that he was entitled to an annuity after the 
death of his mother, secured on a freehold estate, which he had, ^<^ld to his 
brojiher for 1000/. which sum he had spent extravagantly and iraprovi- 
dently, the court of Common Pleas allowed him to be msjfdiarged, an bis 
eunsenting to amend his schedule, by inserting that he was ready to assign 
his interest ia the estate to the plaintiff, if he had any, and that he would 
execute mi u'^sigiiment accordingly; although he had been before remanded 
by the insolvent debtors* court, fur nut having satisfactorily accounted for 
the disposition of his |Mroperty ^ 

For tlie relief of debtors, in execution for small debts, it is enacted by the 
statute 48 Geo- III. c. 123. that “ all persons'in execution upon any judg- 
“ ment, in whatsoever coiut the same may have been obtained, and whether 
“ such court be or be not a court of record, for any debt or damages not 
“ exceeding the sum of 20/., exclusive of the costs recovered by such judg- 
“ ment, and who shall have lain in [prison thereupon for the space of ftifeive 
“ successive calendar months next before the time of their application to 
“ be discharged as thereinafter mentioned, shall and may,.i^n his her or 
“ their application for that purpose in term time, made to some one of his 
majesty’s superior courts of rectwd at West^ninsier, to the satisfaction of 
“ such court, be forthwith discharged out of custody, as to such execution, 
“ by the rule or order of such court: Provided always, that in the case of 
" any such application being made to be discharged out of execution, apon- 
“ a ju<lgmcnt obtained in any of his majesty’s superior courts of record at 
“ Westminster, such application shall be made to such one of those courts 
“ only, wher^n such judgment shall have been obtained; and that, whether 
the person so in execution shall then be actually detained in the gaol or 
■ prisQ^tof the same court, or shall then stand committed on hah^as corpus 
*''to [^0 or |)rison of another court." 

" Provided always, ^lyd, for and notwithstanding the discharge of any 

“ .debtor of debtim by'yirtoi^'of this act, the whereupon any 

’ 1 '' 

“ such dehtm* w debtors, wall or were taken or charged in execution, shall 
" ja^f^rthe^ess VCmain and continue in full force, to all intents and pur- 
. “'“lljfes, exeq^t as to the tjAiug in executipn the jnsrson or persons of such 
debtor or debtors thereupon, as is thereinafter provided; and that it 

• a & Aid. 749. 1 Dowl. & Rjrl. * § Ifl, 17. 

894, S. C. ' ' "7 Dowl & RyL 234. 

*• JKarfi A, IS Friee, 199. S. C. * 7 afoo^e, STOl 
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** slliB and taay be kwfnl for the eredltbr or Editors, at whdie suit such agwnst future 
'** iM>for or debtors had been, was 'S were * so l^ilccn or ehai^d in cxecu- 
“ tioh^ to take out all such execution Or executions on every such judgment, 

“ against the lands, tenements, hereditaments, goods and chattels of OUy 
debtor or debtors, (other than and except the necessary wearing apparel 
^ and bedding of and for him her or them, and'for his her or their family, 
and the necessary tools for his her or their trade or occupation, not ex- 
“ ceeding the value of 10/. in the whole,) or to bring any such action or ‘ 

" actions on any such judgment, against such debtor or debtors rcspcc- 
“ tively, or to bring any such action, or use any such remedy, for the re- 
" covery and satisfaction of his her or their demand, against any other 
" person or persons liable to satisfy the same, in such and the same man> 
ner, but in sudh and the same manner only, as such creditor or creditors 
“ Otherwise could or might have done, in case such debtor or debtors had 
" never been taken or charged in execution upon such jddgment.*^ 

" Provided also, that no debtor or debtors who shall be duly discharged Person of de- 
" in pursuance of this act, shall at any time aftefVards be taken or cluu-gcd 
" in execution, upon any judgment therein so as before declared to con- 
“ tiiiuc and remain in full force, nor be arrested in any action to Imj brought 
“ on any such judgment ; and that no proceeding wliatsoever by scire fa- 
CMS, action, or otherwise,’ jhall be maintained or had against the bail in 
“ any action upon the judgment, wherein the defendant or defendants shall 
“ have been charged in execution, and afterwards discharged by virtue of 
the pro\dsions of this act.” 

A plaintiff who has lain in prison more than twelve months, under an To what prison- 
execution, for the costs of a nonsuit not amounting to 20/., is entitled to be ^^extends 
discharged tUider the above statute *. And, in the Exchequer, a prisoner a>*d to what nou 
tvas discharged under it, notwithstanding he had previously been brought 
up under the compulsory clauses of the Lords’ act, and refused to deliver 
in a schedule of his effects, and in consequence been remanded *•. But the 
statute applies only to cases of persons in execution upon judgments in civil 
actions'’: and therefore it has been holdcn, that one in custody on an 
attachment, for non-payment of money under 20/. found due by an award 
made a rule of court, is not entitled to his discharge under itSo, a de¬ 
fendant in custody on an attachment, for non-payment of ttoncy awarded 
by the master to the prosecutor of an indictment for an assault, of which 
the defoidant was convicted, is not entitled to his discharge'tindcr the 
above act, after having been imprisoned twelve calendar months; although 
the sum awarded for damages do not exceed 20/1 exclusive of Costs And 
where a defendant was arrested for a sum udder .20/. and afterwards gave 
a warrant of attorney for tbe original debt and'ddsts of ihe action, which 
leather exceeded that sum,'under which judgment was entered Up, ^d 
ke was taken in execution; the court of Common Pleas hei&, that hS"'was 

■ 3 Maule & SeL 882. ” 8 Maule & Sel. 801. and see 8 DowL & 

’’ M'CIel. 6, 13 Price, 186. S. C. RyL 58. accord. 

* 10 Ea»t, 408. 9 Bam, & AU. 61. 
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Rule for dis¬ 
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in K. B. 


Nisi, in C. P. 


OccasloTtal in¬ 
solvent adts. 

«. 

Cases decided 
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Permanent in- 
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not enti^' to his diutiiiatge, under the abtJve statute; as the wtatant 
attorney did. apt appear to hftvel^p improperly obtained ftmh him, nor 
swas he in custody at the time it W^,giy|ea < On a motiem for the dischai^e 
'% an insolvent debtor under the above statute, the rule, in the King’s 
d3cnch, is absolute i£t the first instance, after due noticd''!ef the application 
has been given to tl^plai'ntiff or his attorney: but, in the Common Pleas, 
it is In the first instance only a rule nisi^: and the court, orf**8hmving 
cause, required the record to be examined by the officer, to a^scMain whether 
the judgment had been entered up fur a less sum than twenty pounds, and 
!.whether the defendant had lain in prison twelve months by virtue of such 
judgment; the affidavit of the defendant, as to these fedts, not lining 
deemed sufficient \ ^ / 

, The acts of parliament hitherto mentioned, arc onl|^lo# the relief of 
debtors in execution; but besides these acts, others have been'occtfaiasa/Zy 
passed for the relief of insolvent debtors in general^. The cases deeided 
on thesi' lufter arts, may be classed under the following beads ; I'st, the 
cases in whicii insolveait "debtors arc*^, or are not 8, entitled to the benefit of 
the acts f 2dly, the jurisdiction of the justices, at an adjourned session **; 
3dly, their remanding the insolvent, for obtaining monef'wir goods under 
false pretences *; 4thly, the property which passes under the acts ^; Sthly, 
the assignment of it by the clerk of the ]^Sice ^; 6thly, the evidence in 
support of an ejectment by the assignee or to prove the insolvent’s dis¬ 
charge"; and lastly, the liability of future effects". 

At length, by the statute 53 Geo. III. c. 102.P (Lord Redesdal^s act,) 
a court was established for the permanent relief of insolvent debtdfs in 
England, called ‘ The Court for reliqj' of Insolvnil jPeblors.’ This sta¬ 
tute was amended by the M Geo. JJI. c. 23. and 5(5 Geo. III. c. 102. and 
continued by the 59 Geo. ill. c. 129.; but having been suffered to expire, 
the statute 1 Geo. IV. c. 119. was made; for the permanent relief of insol¬ 
vent dc‘l)tors in England, which was amended by 3 Geo- IV. c. 123. and 
6 Geo. IV. c. 61. and afterwards repealed by 7 Geo. IV. c. 57- except as 


“ 6 Muore, 8fl7. 

2 Bam. & Cres. 804. 4 Dowl. A Ryl. 
S61. S. C. ' And for tlic form of a notice of 
jmCpncr’s intension to apply for hK discharge, 
^is statute, see Append. Chap. XV. 
$ 80, add for the form of an affidavit, to ob¬ 
tain the jtale thereon, td. $i8I. 

* 7 "Faunt. 87. 407. 

•*8 Moore, SO.. 

* See the st^te 84 Gm. HI. c. 69. § 87. 
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to the matters of certain petitions therein mci^bioned. Th|^nsoivent' Decisions tiiere- 
debtors' court has been holden to be such a court, as privileges tiie parties 
and their witnesses, in attending it, from arrest, eundo, moraftdof et rede¬ 
undo, in the same manner as when in attendance Uj^n any other court fi* 

And the provisional assignee of that court may maintain an ejectment, for 
tile property of an insolvent, under the provisions of the statute 1 Geo. IV. 
c. 119. without a previous application to the courts But an assignment 
of the prepay of an insolvent, under that statute, only transferred the , 
property he was possessed of at the time of presenting the petition for his 
discharge; and did not pass any after acquired property to his assignee 
And neither the 53 Geo. III. c. 102.'* nor the 1 Geo. IV. c. IIO.*^ dis- 
charged thesprisoner from all his debts; but only from the demands of 
such'of his (auditors as were named in his schedule, and specified in the 
ord^, of diachaige. It has also been determined, that a plea of discharge, 
the statute 53 Geo. III. c. 102. is no bar to an action of trespass for 
meSne prpfits^,deeming before the discharge ^ 

The laws for the relief of insolvent debtors in England were finally Stat. 7 Geo. IV. 
amended and consolidated by the statute 7 Geo. IV. c. 57- by which it is ‘ * 

enacted, that it shall be lawful for any person who sliall be in actual Petition for dis- 
“ custody, within the walls of any prison s in England, upon any process 
“ whatsoever, for or by rci|Hm of any debt, damage, costs, sum or sums 
" of money, or for or by reasbn of any contempt of any court wdiatsoevcr, 
for non-payment of any sura or sums of money, or of costs taxed or un- 
“ taxed, either ordered to be paid, or to the payment of which such per- 
" spns would be liable in purging such contempt, or in any manner in 
“ consequence or by reason of such contempt, at any time within the space Time of peti- 
“ oi fourteen iinys next after the conunencem^nt of the actual custody of 
“ sucli prisoiiHr, whether such commencement ^all have been in the same 
“ or any other prison, or the rules or liberties of any prison, or afterwards, 

" if the said court shall in any case think reasonable to jicrmit the same, 

“ to apply by petition in a summary way to the said court, for his or her 
“ discharge from such custody, according to the provisions of that act; 

“ And in such petition shall bc' stated the time and place of the first arrest Contents of pc- 
of such prisoner, in the cause or causes wherein he or she shall then bc *'**““• 

“■ detained, and the time of his or her commitment to the prison where he 
'' or she shall then be confined ; and if such prisoner sliall nut have been 
" in the same custody from the time of such first arrest, then the means 
“ and manner by which the change of custody of sqch prisoner has taken 
" place ; and also the name or names of the person or persons at whose 
“ suit or prosecution such prisoner shall, at the time of presenting such 

* 6 Taunt. 3S6. 2 Marsh. 67. S. C. 214.. I^y, & Mo. 322. 2 Car. & P. 120. 

ji/ite, 196. S. C. as to the description of in the 

2 Car. & P. 79. 3 Bing. 203. S. C. schedule. 

* 9 Moore, 7ia 2 Bing. 372. S. C. f 3 Bam. & Aid. 407. 2 Chit. Rep. 222. 

" 7 Taunt. 179. l,<a'U. Rep. 222. ■ S, C. 

* 4 Barn. & Cres. 419. 6 Dowl. & ByU = 8Ut 7 Geo. IV. c. 67, § 12. 62. and 

491. S. C. and see 4 Barn. & Cres, 15. 6 see stat. S Geo. IV,.e. 123. §8.6 Geo. IV. 

Dowl. & Ryl 76. S.,C. 4 Barn. & Cres. c, fil. § 12. A « Ge"* IV. c. 121. § 1. 
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tion. 


Petition must 
be aijriied, and 
filed. 
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JSrbeduie of 
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« j>etitio4j be detofeed w fsastodyi atnd thepipouft^ trf the d^KH' didbts, 
" eattt or iiiins of money, and costs * as aforesaid/ to J# asrUhe 

amount of such costs ascertain^, for whidi he <w she shall be ffo^de^' 
** tained, &c. And such prisoner shall, in such petition, pray to be dis- 
charged from custt^y, and to have future liberty of his or hw person, 
" against the deumndis fbr which such prisoner shall be then in custody/ 
''•and against the demands of all other persons who.shall be, or fdaim to 
" be, creditors of such prisoner, at the time of presenting,, stili petition; 
“ which petition shall be subscribed by the said prisoner, iahd ^all forth- 
*'. with be filed in the said cinurt j .to*-. 

And “ such prisoner shall, at the time of subscribing tneliild potion, 
" duly execute a conveyance and“assignment to the provisional.assignee of 
'' the said court, in such form as is to that act annexed, of all the estate, 
" right, title, interest, and trust of such prisoner, in and to aU. bis real and 
" vpers^al estate and effects, both within this realm and abroad, except 
" the weixriTifT apjftwei, bedding, and other such necessaries of such person, 
“ and his or her taniily, and the wwking ttjols and implements of 
" prisoneri^not exceeding in the whole the value of twenty pounds; and of 
" all future estate, right, title, interest, and trust of 8Uch.^risQner, in w 
" to any real and personal estate and effects, within this rcalni:ar abrfxid, 
" which such prisMier may purchase, or \^ch may reveri:, descend, l)o 
" devised or bequeathed,, or come to him or her, before he or shetshall 
" become entitled to his or her final discharge in pursuanc.^ of that act, 
“ according to the adjudication made in that behalf; or in case sv^ pri- 
" soner shall obtairf his or her discharge from custody, without aiiy at^u- 
" dication, being made in the matter ofliis or her petition, them before such 
" prisoner shall be at large and out of custody; and oi all,debts due or 
“ growing due to such prisi^er, or - to be due to him or he*, bei^re such 
“ discharge as aforesaid; which conveyance and assignment, so executed 
" as aforesaid, in form aforesaid, shall vest all the real and personal estate 
“ and e1$ccts of such prisoner, and all such future real and personal estate 
" ^hnd effects as aforesaid, of every nature .and kind whatsoever, and all 
" such debts as aforesaid, in the said provfllonal assignee'**.” 

And “ every such prisoner, who shall apply for relief under tliat act, 
" shall, within the space of fourteen days next after his or her petition 
" 'shall have been filed, or within such farther time as the said court shall 
" think leasot^lej^didiver into the said, court, a schedule, containing a full 
oro feir description'bf such prisoner, as to,, his or her name, or names, 
“ trade or trail^ iprofesiion or professions, together witl? 4,he last usual 
" place of abe^e of such prisoner, and the place or places where he or she 
" hits resided, during^^he time when his or her debts were contracted;, and 
tv. e. S’?. § 10. and »ee' perty, «i&'stat 1 Geo. IV- c. 119. 5 7, &c. 

.7 Geo. JV- c, 67,4 90, &c. And Eat the 
remoTid of assignees, and appointment 
new oaes, in case of death, &c. see stat. I 
Geo. IV. c. 119. § 14. 7 Geo, IV. c. 57. 
§ 3e. ' 


atot. IV. e. 11'S. § 4. 

. 67. § llw-fRod see slat. 1 

Geoa ty. 149- § 4. And for the assign- 
ifleni by the {vovisional assignee, -ee stat. 1 
Geo. IV. c. 119.^4 7. .7 GeO. IV. c. 67. § 
19. the safe end ^.s)K)aal of the pm- 



** liisb a foil and true description of aU deHs- growing doi^from such 
‘limoUil, at the time of filing such petition^ and of all andit^ery person 
" and persons to whom such prisoner i^all be indebted^ or n^.o^ to, his or 
" her knowledge or belief, shall claim to be his or her creditors; together 
" with the nature and amount of such debts and ,^bims respectively, dis- 
tinguishing such as shall be admitted, from such laaball bo disputed by 
" sttch^risoncr; and also a full, true, and perfect account of all the estate 
" and effe^s of such prisoner, real and personal, in possession, reversion, , 

" remainder, or expectancy; and also, of all places of benefit or.advantage 
" held by ^uoh prisoner, whether the emoluments of the same ariseirom 
" fixed sahtriesj'or from fees, or otherwise.; and also of all pensions or al- 
“ lowances of the said prisoner, in possession or reversion, or held by any 
" other person or persons for or on behalf of the said prisoner, or of and 
" from which the said prisoner derives, or may derive, any manner of be- 
" nefit or advantage; and also of all rights and powers, of any nature and 
kind whatsoever, which such prisoner, or any other person or persons in 
for him, or for his or her use, benefit, or advantage, in any manner 
" whatsoever, shall be seised or possessed of, or interested in,,or entitled 
“ unto, or w|deh such prisoner, or any other person or persons in trust for 
'' him or fier, or for his or her benefit, shall have any power to dispose of, 

** charge, or teercise for tl^ benefit or advantage of such prisoner; to- 
" gCther with a foil, true, and perfect account of all the debts due or 
“ growing due, at the time of filing such petition, to sudi prisoner, or to 
" an^;|)er8on or persons in trust for him or her, or for his or her benefit or 
“ Skdvantage, cither solely or jointly with any other pratsoii or persons, and 
“ the names and^placcs of abode of the several persons from whom such 
“ debti^ shall be due or growing due, and of the witnesses who can prove 
“ such debts; so far as such prisoner,can seftforth the same; and the said 
“ schedule shall also contain a balance sheet of so much of the receipts and 
" expenditures of such prisoner, and of the i/enu- composing the same, as 
“ shall be at any time required by the said court in that behallj aitjisliall 
hlso fully and[ truly describe the wearing apparel, bedding, afld <rfber 
" necessaries of such prisonet^^nd his or her family, and the working tools 
" and implements of such prisoner, not exceeding in the^ whole the value 
“ of itveniy pounds, which may be excepted by such prisoner from the ■ 

" operation of that act, together with the value of such excepted articles , 

“ respi^vely; and the said schedule shall be subscribed such priaoner, 

” and shall forthwith be filed in the said court, together with ^l|)iQqks, 
papers, deels, and writings, in any way relating te foeh'iff isnaer’-s estate 
« or effects; in his or her possession, or under his ,or her'^custody or con- 
" troul'*■ \\ ,,, ' • 

After the petition and stiiedule are filed, the court is required to appoint A pixnntment of 
a time and place for hearing the raattens of them ; of which notice is to 
be given to the creditor or creditors at whose suit'^the prisoner is detained 
in custo^, or his or their attorney or agent, and to the other creditors 

• Stat 7 Geo. IV. c, 57. § 40. and see . » 7 Gep, IV. c. 57. § 4K 
slat. 1 Geo. IV. c. JI9. § 6. 
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Hiiir 


nant^ sdiedl^ile; within the^iuRited kingdoip, wliose 

debt shaii' antiiant to the sum |Mmnd«j aod to be inserted in l^e 

London Gazette, and also,' If. th<^4onrt shall think fit, in the Eiifd>udgh 
and Lublin Gazettes, or either of them, and in such other newspaper or 
newspapers as the said court shall direct At the time of hearing, the 
matters of the petition and schedule are to be examined: and creditors 
may oppwse the prisoner's discharge; whereupon the hearing mayibe ad¬ 
journed, if necessary, and the prisoner shall remain in custtidy, and be 
again brought up, and the hearing and examination further "proceeded in, 
as toHhe court shall seem fit^.' Affidavits may be received in opposition 
to the prisoner's discharge, iii certain cases mentioned in the Act; and in¬ 
terrogatories filed, for the examination or cross examination of the persons 
ifiaking or joining in the same : And the schedule and prisoner’s accounts 
may be referred, if the court shall think fit, npon application made by a 
crcditof'l’knd supported by oath or affidavit, to an officer of the court, or 
examiner, w l;o nmv order the attendance of the prisoner 

And after auch examination made into the, nmtters of the petition and 
schedule of any such prisoner as thereiiibeibre directed, it is, as we have 
seen in a forther chapter®, declared to be lawful, " at such h^x^ring, or ad- 
“ journed hearing as aforesaid, for the said court, or the commissioner 
“ or justices therein mentioned, upon such pi^oner’s swearii% to the truth 
“ of his or her petition and schedule, and executing such warrant of Jrtitor- 
“ ney a.s is thereinafter directed, to adjudge that such prisunifi' shall be 
“ discharged from custody, and entitled to the benefit of that act, such 
“ time ns the said IlSirt or commissioner, or justices, shall direct, in jpursu- 
" ance of the provisions thereinafter contained in that behalf, as to the 
“ several debts and sums of money due, or claimed to be due, at the time 
“ rtf filing such petition, froiti such prisoner, to the several persons 'named 
“ in his or her schedule as creditors, or claiming to be creditors for the 
“ same respectively ; or for which such persons shall have given credit to 
“ such prisoner, before the time of filing such petition, and which were 
“ not then payable; and as to the claims of all other persons, not known 
“ to such prisoner at the time of such adjuration, who may be indorsees 
“ or holders Of ahy negotiable security set forth in such schedule, so sworn 
“ to as aforesaid 

The discharge of any prisoner, so adjudicated as aforesaid, is declared 
h'y the aot s to extend to “ all process issuing from any court, for s^y con- 
“ tem^ of any court, ecclesiastical or civil, fornon-pajrment of money, ot 
“ of costii or expend in any dourtj ecclesiastical or civil; and in such 
“ case, tJlc saidllischafige shall be deemed to extend also to all costs which 


* 7 efcllV.c; 57. § 42. 

■« u. i-43. 

' ^ 44. nee stat. ) Goo. IV. u. 

* 7 (ieo. iy» ^ 57. § 45. and nee stat. 1 

peo. t^9, § 1^. And for t!ie nuide 

of b^n|^.*)g an incoliretti delaor, when in 
f usUdy, a comsiiiiiiii(^ ihs insol¬ 


vent court, on stat. 68 Geo. III. c. 102. set; 
« Chit ni 225. > 

• AtOe, Chap. X. |f» 818,14. 
t 7 Geo. IV. c. 57. § 46. and «ce stat 1 
Geo. IV. c. 1)9, § 16. 

® § 60. and see stat 1 Geo. IV. c. J19. 
§ 16. 
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sych priscKoer would he liable to pay, k consfsqueneleor by reat^ of such 
" ^tetnpt, or on purging the same; And eveiy di8clMUig!U;||© 

“ ^ aforesaid, as to any debt or damages of any creditor of such prisoner, 
“ shall be deemed to extend also to all costs incurred by such creiditor, 
“ before the filing of such prisoner’s schedule, in any actioy or suit brought 
!■* by such creditor against such prisoner, fur the recovery of the same; and 
all pirsons, as to whose demands for any such costs, money or expenses, 
“ any such person shall be so adjudged to be discharged, shall be deemed 
and takon to be creditevrs of sucb prisoner in respect thereof, apd en^tled 
to the benefit of all the provisions made for creditors by that act; 
“ snlyect nevertheless to such ascertaining of the amount of the said de> 
“ mands, os may be had by taxation or otherwise, and to such examination 
therec^ as is therein provided, in respect of all claims to a dividend of 
“ sudi insolvent’s estate and etfects.” 

The discharge of any such prisoner so adjudicated, is also declared by 
the act % to extend to any sum and sums of money, which shall be pay- 
“ able by way of annuity, or otherwise, at any future time or times, by 
“ virtue of any bond, covenant, or other securities, of any nature whatso- 
ever: An4 every person and persons who would be a creditor or cre- 
“ dJtors of such prisoner, for such sum or sums of money, if the same 
" were presently due, shall be admissible as a creditor or creditors of such 
“ prisoner, for the value of such sum or sumsi^of money, so payable os 
aforesaidwhich value the said court shall, upon application at any 
time made in that behalf, ascertain ; regard being had to the original 
pride given for such sum or sums of money, deduckig therefirom such 
'' diminution in the value thereof, as shall have been caused by the lapse 
“ of time since tlie grant thereof, to the time of filing such prisoner’s pe- 
“ titioif; and such creditor or creditors sha^.be entitled, in respect of such 
“ value, to the benefit of all the provisions made for creditors by that act, 
“ without prejudice nevertheless to the respective securities of such credi- 
** tor or creditors, excejiting as respects such prisoner’s discharge under 
“ 'that act.” Previously to the above act, the grantor of an annuity, who 
had been discharged out of btibtody, under the insolvent act, 51 Geo. III. 
c. 125. was holdcn to be discliarged, both as to his person and property, 
from all future payments of the annuity ^ But that act did not operate 
us a discharge of his sureties, or of specific securities K j\nd a person dis- 
charge^ under it was holden to be b'able to his surety, for the arrea|rs of an 
annuity, due after his discharge, which the surety had been obliged to pay^> 
After any perswi shall have become entitled to the benefit of 'the sta¬ 
tute 7 Geo. IV. c. 57 .^ by any such adjudication as aforesaid, ^ no writ of 
“ Jkri facias, or ehgit, shall issue on any judgment obtained: against such 
" prisoner, for any debt ok sum of money, with respect to u^h sucli per- 
" son shall have so become entitled, nor in any action upon any new con- 
“ tract or security for payment thereof, except upon the judgment entered 

I 

• § 51. and see stat, 1 Geo. IV, c. 119. $ * 8 Maule ^ SeL 651. •dvOs, 8JS. 

10. ** § 61. and see s^U 1 Geo. IV. c. 

4 Taunt. 460. and see id. 854. accord, § 86. 
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** Up agi^st 8 u«h prisoner, according fo tiutt aet>: t;4iid l£ any suit or ^ 
" tkm 8^ be bron^t, or myi^re Jiiciag he isiiaed, against ’diiy such 
" perstm, his or her heirS) «xfecutors or odministratorB, far any such d^t 
" or «im of money, or upon any new contract or security for payment 
*' thm'eof, or upon an^ judgment obtained against, or any statute or rc- 
** cognizance acknowl^ged by, such person for the same, exe^t as afore- 
'' said, if shall aiii may be lawful for such person, his or her heirs/execu- 
“ tors or administrators, to p/ead generally, that such person was duly 
dischargi^ ariwrding to that act, by the order of adjudication made in 
“ that bdialf, and that sudb order remains in force, without pleading any 
“ other matter specidly; whereto the plaintiff or plaintiffs shall 01 ;. may 
" reply generally, and deny the matters pleaded as aforesaid, or reply any 
" other matter or thing which may shew the defendant or defendants not 
" to be entitled to the benefit of that act, or that such pcrsoii, was not duly 
discha^ed aocordiiig to the provisions thereof, in the same manner as 
the phuntiffs might hove replied, in case the defendant or defendants 
" had, pleaded tUat act, and a discharge by virtue thereof, specially.” 

Particular modes of proceeding are appointed by the act, in the case of 
married woiren*, and prisoners of unsound mind*’; and the act only ex¬ 
tends to prisoners within the Avails of the prison, except under partfoular 
circumstances It is also provided, that “ the benefit of that act shall not 
" be allowed to any prisouers petitioning the said court, who having been 
" arrested in any county or place where he or she had, at or lately before 
such arrest, his 07 her usual place of abode, other than in the counties 
" of Middlesex or^^Surrey, or the city of London, or borough of South- 
" mark, snrii.usual place of abode being distant more than twenty miles 
“ from the court-house of the said court, shall be removed by any Avrit of 
“ habeas corpus, sued out om^his or her behalf, or by his or her pocure- 
" muiAt or reqriest, from custody in such county or place, to any other 
« county^.’’ 

And “ no prson ptitioning the said court for relief under that act, 
^ who shall have been at any time discharged by virtue of the same, or of 
" any oUicr act for the relief of insolvent debtors, or who shall have lieen 
duly declare bankrupt before the commencement of his or her impri- 
'' sonment, under any commission still remaining in force, and shall not 
" have obtained his or her certificate under such commission, shall be en- 
^ tided to the benefit of that aet, within the space of Jive years after such 
disdbarge, or declaration of l^kmptcy, unless three fourths' in number 
** and value of the creditors against whom such prsm di^l seek to be dis- 
“■ chmged, by virtue of that act, diall signify their assent to such discharge, 
** m it shall be m^ to appear to the satisfaction of the said court, or of a 
* 1 ' doniiislilriomsr thereof on his circuit, or sudi justices as afores^d^'boforc 
the said perswn shall bebroughti for hearing of the matters 


• Sua. 7 Geo. IV. c. 67. § 7«. ana see 
$ 6eo.lVi e. ISS. $ IS. 6 Barn. & 

•' Stai. 7 Gw. IV. c.,67. 178. and 


etat. I Geo. IV. e. lift. § ' 

* 7 Geo. IV. c. 67. § IS. and aee id. § 

6f. 



" <of liistor W petition, that tnush person has since so^ iNaner discharge, 
or declaration of bankruptcy, eadeavottred by industry and; feugality to 
^y all just demands upon him or het>- and has incurred no Hnneoessary 
expense; and that the debts which such pehmn has incurred, subse^umit 
“ to such discharge, or declaration of bankruptcy,-have brfen necessarily fii- 
“ curred for the maintenance of such person, or his or her famUy; or ;that 
“ the insolvency of such person has arisen from misfortune, or frpm inahi- 
" lity to acquire subsistence for himself or herself, and his or her family 
It is also provided, that ''‘^fhe act shall not extend to discharge'any pri^. 
“ soncr seeking the benefit thereof, with respect to any debt due to his 
" majesty or his successors, or to any debt or penalty ufith which he or she 
“ shall stand charged at the suit of the crown, or ofi'itany person, for any 
offmice committed against any act or acts of purhameht, relative to any 
“ branch of the pu^ic revenue; or at the suit of any sherifi^ or other pub- 
lie officer, upon any bail bond entered into fyr the appearance of Jtny 
** person prosecuted for any such offence; unlesit three of the commis- 
sioners of his majesty's treasury for the time being shall certify, under 
“ their hands, their consent to such discharge• **." . ,,, 

As it may sometimes happen, that a debt of, or claim updfl^ or balance 
due from sucli prisoner as aforesaid, may be specified in his or her sche¬ 
dule so sworn to as aforesaid, at an amount which is not exactly the 
actual amount thereof, without any culpable negligence or fraud, or evil 
iutimtiun on the part of such prisoners; there is a clause in the act , 
that ** in such case, the said prisoner shall be entitled to all and every be- 
“ nefit and protection of that act; and the creditor ineithat behalf sliall be 
entitled to the benefit of all the provisions made for creditors by that 
“ JMJt, in respect of the actual amount of such debt, claim, or balance, and 
“ neither more nor less than the same, to all intents and purposes, such 
“ error in the said schedule notwithstanding.” 

Thetjvlurc effects of an in.solvont are liable by this act**; And “ before 
“ any adjudication shall be made in tlie matter of the petition of any such 
" prisoner, the said court, or commissioner, or justices, shall require such 
“ prisoner to execute a warrant of attorney, to authorize the entering up 
of a judgment against such prisoner, in some one of the superior courts 
at fVestminxier, in the name of the assignee or assignees of such prisoner, 
“ or of such provisional assignee, if no other assignee shall have been ap- 
“ pointed, and shall have accepted such office, for the amount of the debts 
stated in the schedule of such prisoner, so sworn to os aforesmd,. to be. 
“ due, or claimed to be due, from such prisoner, or so much thereof as 
shall appear at the time of executing such warrant ^ attorney to be due 
“ and iinsatisfied; and the order of the said court fo# euMoing up surii 
judgment shall be a sufficient authority to the proper offi^ for ^taring 
“ U^ the same; and sudijudgment shall have the force of a recognizance: 

• Stat. t Geo. IV. c. 57. § 64. and see . ‘7 Geo. IV. c. 57. § 63. 
stofc I Geo. IV, c. 119. 5 42, 8. •> 7 Geo. IV. c. 67. S 11.67, 8, 9. and 

** Stat. 7 Geo. IV. c. 67. S I** sad see see stat. I Geo. IV, c. 119. § 26. 29, SO. 
sUt. 1 Geo. IV. c. 119. § 40. Ank, 386. 





Crown debtors. 


Effect <jf error 
in schedule, 
without fraud. 


Liability of fu¬ 
ture effects. 
Warrant of at¬ 
torn^ to confess 
judgment, for 
amount of debts 
in schedule. 


Entry and 
effect of jury¬ 
men t. 





Fraccings 

titereon. 


Of THE BEUE*r'm«ll»Ol4fE«T -D3^ 

at any time it shall apfi^ to the satisfa^tm of the saH. courts 
" tl^at such prisoner is of ability to pay such debts, or any part thereof, or 
" that he or she is dead, leaving assets for that purpose, the said 
" may permit execution to be taken out upon such judgment, for such si&i 
" of money as under all the CKfchid^taiK^efi of tibe case the said court shall 
order; such sum to be distributetttteably amongst the creditcH-s of such 
prisoner, according to the mode thereinbefore directed, in the case of a 
" dividend made after adjudication ; and such further proceedings shall 
and may be had upon sueh judgment, as iftay seem fit t6 the discretion 
“ of the said court from time to time, until the whole of the debts due to 
“ the several persons against whom such discharge shall have been ob- 
“ tained, shail be fully paid and satisfied, together with such costs as the 
“ said court shall think fit to award; and no scire facias shall be neces- 
sary to revive such judgment, on account of any lapse of time,' but cxe- 
" <&tiou shall at all issue thereon, by virtue of the order of the said 
" court: Pro 'idt'd wlivays, that in case any such application against any 
“ such prison ci' s|iali appear to the said court to be ill founded and vexa- 
" tious, it shall be lawful for the said court not only to refuse to make any 
“ order on «Uch application, but also to dismiss the same, with such costs 
“ against the party or parties making the same, as to the said court shall 
“ appear reasonable; and the said costs shall be paid accor^^mgly 


* 7 Geo. IV. c. 57. § 67. and see stat. and as to the cancelling of the warrant of 

Geo. HI. c. 23. § 14. 1 Geo. IV. c. 119. attorney, and entering satisfaction on the 

§ 25. And for the mode of proceeding judgment, when the debts are satisfied, see 

against future effects, see Vtafi 1 Geo. IV. c. stat. 7 Geo. IV'. c. 67. § 62. 

119. § 28, 9. 7 Geo. IV. c. 57. § 58, 9. 
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CHAR XVL 


Of the Removal ^ Causes, inferior Courts.; 

THE diflFereut inodes of commencing actions, in the courts of King’s Means of re- 
Bench, Common Pleas, and Exchequer, having been already considered, it ftu,n"iffCTU>r"*’ 
may be proper to take a view of the various ftieans by which they arc courts. 
removed thither from inferior courts. These are, by writ of ccriiorar^^ or 
habeas corpus, from inferior courts of record; or by writ of pone, recordari 
J'acias htpielam, or accedas ad curiam, from such as are not of record. 

The writ of certiorari’^ is a writ issuing sometimes out of Chancery’’, Or/wmrt, what, 
and sometimes out of the King's Bench or Common Pleas ®; and lieth jn^g^ierd.'^ 
where the king would l)c certified of any record which is in the Treasuiy, 
or in the Common Pleas, or in any other court of record; or before the 
sheriff and coroners: or of a record before commissioners, or before the 
escheator; in which cases he may send this writ to any of th<5 said courts 
or officers, to certify such record before him in banco, or in Chancery, or 
Iwfore other justices, where the king pleaseth to have the same certified: 
and he or they to whom the certiorari is directed, ought to send the same 
record, or the tenor of it, as commanded by the writ; and if they hul so 
to do, then an alias shall be awarded, and afterwards a pluries, with a 
clause of vel. causam nobis signijtccs, and after that an attachment, if good 
cause be not returned upon the pluries <*. 

Suits commenced in inferior courts of record may, it seems, be removed Into Exchequer. 
hy certiorari into the Exchequer, by the plaintiff or defendant®: And 
this court, having an original and in many cases an exclusive jurisdiction 
in fiscal matters, will not permit questions in the decision of which the 
king’s revenue is interested, to be discussed before any other tribunal. 

On such occasions, the court interposes upon motion, by ordering the pro¬ 
ceedings to be removed into the office of pleas’’. The usual order, in 
cases of this nature, is that the action be removed out of the King’s Bench 
or Common Pleas, or other court in whicli it is depending, into the office 
of pleas in the Exchequer; and that it shall be there iit the same for¬ 
wardness, as in the court out of which the action is removed. This or¬ 
der, however, does not operate as a certiorari, to remove the proceedings ; 

V*' 

*,A|>peBd. Cbap. XVI. § 1, &c. ® Skin. St4. 346. And see Man. Ex. Pr. 

M. Chap. XLV. $ 88. ^ 158, Ac. for the diSerent modes of removing 

® S Ld. Raym, 836. 1 Salk. 146. 7 Mod. causes into the court of Exchequer. 

18Q. S. C. Barnes, 845.899. Pr. Reg. 821. ^ Hardr. 176. Parker, 148. 1 Anstr. 805. 

" F. N. B. S45. A. B. Gilh. Exec. 176,6. n. Man. Ex. Pr. 161, 8.164. ». 1 Priciv 
Palm. 568. . 806. 
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personal on the pat^"} to atey 

emmmee his action in the office of pleas; an^ 4f ebnrse ealfe upoa the 
defendant !#that action tSt^|^iiSa^> to accept a declaration, and. to puBthe 
plaiotiff in the same state d£|^[ii^dness, ift^he office of pleas, as he was 
in the other court •. - 

When a certiorari issues out ofttancery, it is returnable in that cdiut; 
' ^nd the neeord when brought np> il wanted in another ocrart, must be sent 
there by mittimus And anciently, it seeniS, nd other court but the 
K^ncery could grant a certiorari, on a suggestion, where there was no¬ 
thing before them ^; but it is now settled, that a record may be removed 
into the Kill's Bench or Common Pleas, as well by certiorari out of 
these courts^, os by’^'cer/torart and mittimus out of Chancery^: For, as 
the King’s Bench and Commoill^leas have the superintendence of all in¬ 
ferior jurisdicBons, their proceedings are removable into these Courts, in 
or^r that the judges tij^y inspect the record, and see whether they keep 
within the linsits of Iweir jurisdidtiun 

A certm ari lies, in general, for the removal of all causes from inferior 
courts a, whether the defendant has been proceeded against therein by ca¬ 
pias, or other* process : and it will lie to remove an ^eclmcni from an in¬ 
ferior court **. This writ may be sued out hrfore, or, in some cases, q/ier 
judgment; and lies in civil actions before judgment, in the King’s Bench 
or Condidon Pleas, in all cases where these courts have jurisdiction, and 
can administer the some justice to the parties as the court below: and 
though the cause cannot be determined in the court above, yet this MTit 
may be granted, if the inferior court have no jurisdiction over it, or do 
not proceed therein according to the rules of the common law *. But if 
the inferior court have jurisdiction, and the court alwvc have not, a cer¬ 
tiorari cannot be had ; as where'^an action is brought in London, for call¬ 
ing a woman whore S or upon a custom or byc-luw which is only suable 


To remove 
cause from isle 
of My, or 
cinque ports, 
^c. 

On forrign st- 
fnehroenu 



in the inferior court *. A certiorari also lies, to remove a cause frmn the 
court of the isle of at from the Cinque ports", or other exempt ju¬ 

risdiction. And even in the case of a customary proceeding by foreign 
attachment, if the defendant cannot find bail below, he may sue out a cer- 


• Per Eyrk, Ch. B. 1 Anstr. 205. n. and 
see 8 Price, 684i' Chitty’s Cominerraal ladi 
1 V. 805, 6. 

Append. Chap. XLV. § 80. ■ 'r;. 

Gilb. Exec. 153. cites 41 Ass. 22. 

« Cro. Eliz. 821. 1 Ld. Raym. 216. 2 
Atb. 317. TAe*. Breo. 77. Append. Chap. 
XVI. s;i, &c. 

• F. k B. 24*. (A). 246. (A). Gilb. 
Exec. 175, 6. and see 1 Madd. Chan. 12. 

' Gift). Exec. 143. 1 Salk. 144, 5.' 
f- • i !>a<Wk & Ryl. #9* per Bayley, J. 

Bwd. & Cbiws. 25S. 2 Dowl, & RyL 
407. TFBam. & Cres..550^ - 5 DdwI. 
Ar'seeMkrasB, 421. 
Run. Eiectr.2 £A 174, 5. Ad. Eject. 2 Ed. 


176, 7. semb. contra, 

> 1 Lil. P. R. 253. 

» 2 Rol, Abr. 69. Carth. 75. 

' 1 Salk. 352. 0 Mod. 177. 8. C. {Say. 
Rep. 15f, 2 Bur. 777, 8. 2 Blac. Rep. 
1060. 2 Bos. & Pul. 93. and see 6 Barn. & 
Aid. 821. 1 DowL & Ryl. 687. 

•*1 Salk. 148. 2 Ld,Rayni. 84K 
138. S. C. Williams v. STAomOs, R. 2| 4leo. 
HI. K. B. cited id Dou^. 7M.' '“B«‘ >“ 

the Comnion Pleas, when tlie writ-l^'diiftct- 
ed to the'^ourt of Pleas ofof 
Ely, it should be indorsed iiddi ^e^^'i*0rds 
Isle of Ely, before It is sealed. tC IS W. 
Ifl> C. P. end see 3 Easti 128. 

“ l.UL’P.R, 858.25r. ' ’ 



tiorari j: and upon in bail in tl#e court above, tiie cause shill gb on 

theret**^ But a certwi-an lies not in general, where the debt or damages When debt is 

appear to be vcoA&r forty shillings^: though tbe court of Kia^SiBcajch re- 

fused to quash a certiorari bpon this on action, for an pssault 

brought against excise officers, who cou^dwt have had an impartial trial 

in the inferior court ®. •», 

It seems to have been formerly holden, that no certiorari lay to Wales \ To Waks, or 
or a county palatine, in civil cases *: and it cannot now be had os a matter palaune 

of course ^; nor unless a special ground be laid, os that the case strongly 
calls for a trial at bar s. And where a certiorari issued, to remove a cause 
frf»m the court of Great Sessions in Wales, withoutVhiy special ground 
for so doing, and without any notice having Imen given to the opposite 
party, but was not delivered to the judgib of that court, till the day before 
the trial would in course have taken place, and after great expenses had 
been incurred; the conrt of King’s Bench, under4li£se circumstanct'ti’/ not 
only quashed the certiorari, and directed a procedefido to issue, but ordered 
that the party who issued it, should pay to the opposite party, the costs 
incurred by the hitter in the court belrtw, together with the costs of the 
application*’. By the statute 1 Geo. IV. c. 87. § 5- “ it shall not be Bystat l Geet 
“ hnvful for the defendant to remove any action of ejectment, commenced ' 

** by a landlord under the provisions of that act, from any of the courts 
of Great Session in Wales, to be tried in an English oouAty', unless 
such court of Great Session shall be of opinion that the same ought to 
“ be so removed, upon, special application to the court for that purpose.” 

And, by the statute 5 Geo. IV. c. 106. § 23. “ no vmt of certiorari shall By stat. 5 Geo. 
“ be granted, issued forth, or allowed, to remove any action, bill, plaint, 

“ cause, suit, or other proceeding at law whatsoever, originated in or com- 
“ menced, carried on, or had, in any of his majesty’s courts of Great Ses- 
sioiis in Wales, unless it be duly proved upon oath, that the party or 
“ parties, suing forth the same, hath or have given «ct»ere days’ notice 
“ thereof in UTiting, to the other party or parties concerned in the action, 

" &c. sought to be so removed] and uiiless the party at parties so applying, 
or suing forth such writ, shall, upon oath, shew to the court, in which 
" application shall be made, sufficient cause for issuing such writ; and so 
" that the party or parties therein crnicemed, may have an opportunity 
“ to shew cause, if he or they shall so think lit, against the issuing or 
** .granting such certiorari s and that the costs of such application be in 
'' the discretion of the court, wherein such application shall be made for 
“ such certiorari.” The court of King’s Bench would not grant a certio^ 
rari, ,^;remove proceedings in guare impedit, from the court of Great Ses- 
si<m wij^hester, into the King’s Bench, where a special verdict was ex- 

l' ‘ ^ 

* ii’Saik. X49. S Ld. BaynuSS?. 7 Mod. (w). aod see 2 Ken. 870. 4i0. 

1^;' S. ,C. ® Gilb. Exec. 201. 

** JW. 140. 2l^rownl. 82. * Doug. 749. WWuinu y. Thomas, E. 

MasKite. Glifii S74. Geo. m. K. B. cited in Doug. 761. (v). 

, * 4 Oun^. & K«st, 499. • Id. Und, Append. Cbap. XVI. § €. 

* Gilb. Exec. 202. Williams y.iThoiMt, 1 J^rn. & Ores, 148, and see IS Price, 

E. 22 Geo. III. I^.B.,eited ,in Doug.'■.51. 449.’ ’ 
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pected to be found; the proper course being, to remove the special 
frlben found, into the ktt«r court, bjr writ of error * ** . And « plaint ijo 
«fannot be removed, from a county court in Wales, into the King’s 
Ben<^, 1^ cer/ioran’’. ',,y 

In criminal cases, a certiorari always lies, unless it be expressly taken 
aw^*’; but an appeal never U^ .imless it be expressly gi^t by the sta* 
tute \ A c^liorari is granted course, on the application of the crown: 
but when a defendant applies for it, he must lay some ground before the 
court, support)!^ by affidavit •*. And the court of Kiltg’s Bench may grant 
a certiorari, to 'l^ove an indictment for a misdemeanor, firom the Great 
Sessions in Wales, into this court *. But the court refused a certiorari, 
to remove an indictment for a misdemeanor, and proceedings thereon at 
the assizes, aftOr conviction and before judgment; which was prayed for 
the purpose of applying for a new trial, on the jtidge’s refusal of the evi¬ 
dence, on thP ground <rf,thc verdict being against evidence, and the judge’s 
direction^. On niovl^ for a rnle nisi for a certiorari, to remove au order 
of sessions, it is irrogular to entitle the affidavits in any cause; and if they 
are entitled, they cannot be read 

After judgment, a certiorari does not in general lie, to remove a cause 
from an inferior court *’ ,* and therefore if it be returned thereon, that the 
defendant is condemned by judgment, be shall be remanded, and continue 
in pri8(%, without being let to bail against the will of the plaintiff, until 
agreement be made with him of the sum adjudged ^ So where, in an ac¬ 
tion for sixteen pounds, brought in the forest court of Knaresborough, the 
defendant suffered judgment by default, and afterwards sued out a certio¬ 
rari, to remove the cause into the King’s Bench ; the latter court held, 
that the certiorari was too late, and made a rule for a procedendo abso¬ 
lute, although the defendant, in Opposition to that rule, swore that the 
jurisdiction of the inferior court was limited to pounds N But if a 
defendant in execution have an action depending against him in the court 
below, this, being returned^ l^ill be a cause of detainer in the court above: 
And in cases of absolute neep^ity, a|i where the inferior court refuses to 
award execution S the court above will grant a certiorari after judgmei^^ 
for thesahe of doing justice between the parties. So, where the inferitii 
cciurt acts iic|^ 4 iiisnmmary method, or in a new course different from 1^, 
common law, a certiorari lies after judgment; though a writ of ^liTOr does 
not*. 

If the judgment of an inferior court be removed into the King’s Bench 
by c&rtiorari, and the jmrty sue a scire facias to have execution upon such 


* 6 DowL & Ryl. 489. 

** 6 •& Cres. 80C. 7 Dowi. & RyU 

709. & C 

S DowL & Ryl. 35. and see id. 275.301. 
2 Barn, A Crea, 22d. S BowL & Byl. S06. 
& 0>> d Bowl St Ryl 117. 

* Sf Bott^ tk £ast,.89. 

^ • 3 Bumf. Ii 658. 
f lapBiat, *1I*«W Ken. 870. 4*0. 


e 1 Bam, & Cres. 267. ' ' . : 

h 7 Bowl & ByL 7«». M '' 

* Stat. 2 Hen. V. st. 1. c. 8. X*»r Book, 
9Hen. VI. 8. ' 
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bug^t to ^eW in his kci^e facias, that it is the judgment of tiorari, or habeas 
nh inft^oi? doUrt, removed^ither by cchwravij, and to pbiht Out the pSir- ‘ 
tidtdai!'limits of the inferior jurisdiction, and"|ii;ay oJfK'utiou witlli'ii tlwse 
limits: But if the judgmeht'bc removed into the King’s Bench ^by^rrit 
of erfor, and affirmed^ the party may have execution in any part of -En^- 
land; for by affirmance it is becOme'^^c judgment of the Kii%''s 
Bench ®. Ami'now, by the statute 19* <peo. JII. c. 70. § 4. reciting that Certtorari, to in 
persons served with process' issuing out of inferior courts, where the debt 
is under ten pounds, (since extended to twenty ponnds, by the statute 
7 & 8 Geo. IV. c. 71. § 6.) may, in order to avoid execution, remove their 
persons and effects beyond the limits of the jurisdiction of such courts; it 
is enacted, that " in all cases where final judgment shall be obtained in 
any action or Suit, in any inferior court of record, it shall and may be 
lawful to and.for any of his majesty’s courts of record at.. Weslminster, 
upon affidavit made and filed of such judgment being obtained, and of 
diligent search and inquiry having been made after the person of the 
" defendant or his effects, and of execution having issued against such 
person or effects, and that they are not to be found within the jurisdic- 
tion of the inferior court, to cause the record of the said judgment to be 
“ removed into such superior court, and to issue writs of execution thcre- 
" upon, to the sheriff of any county or place, against the defendant's per- 
son or effects, in the same manner as upon judgments obtained 'ib the 
“ said courts at Westminster;” Wliicli provision is extended, by a subse- To roiirtK in 
quent Statute **, to the courts in Wales, and the counties palatine: hut ,.i„i,|ties pla- 
from these courts, a transcript of the record is to be removed, and not the 
record itself; and the latter act extends to all judgments, for the difend- 
aut as well as the plaintiff. In a case arising upon the former of these 
statutes, where a judgment was signed against a defendant in an inferior 
court of record, and he surrendered in discharge of his bail, hut, before he 
was charged in execution, he was removed to the Fleet by habeas corpus; 
the court of Common Picas determined, that a ap’tiorari might be granted 
to remove the record, in order to charge,him in esipeution in the Fleet, on 
tho grotmd that although the case of a prisoner in actual custody be not 
wi^n the express terms, yet it is within the equity of the statt^e But. 
tlieilftatute'19 Geo. III. c. 70. § 4. is conhned to suits in infmwr courts, 
where the proceedings are similar to those in the superior courts; and 
therefore does not extend to the case of a foreign attacliment And a 
certiorari, we have seen ®, will not lie, to remove the record of a j^dgrhent 
obtained against a defendant in the county palatine of Durham, for the 

° 1 Ld. Raym. SI 6 . S Salk. S30. Carlh, ami decrees of the courts of Great Sessions 
391.1^! 61 ^ and see S Ikiraf. & East, 657. in ^ales, against persons resi&g out of the 

but se*^, 342. C. Gilb. Rqpl. 117. jurisdiction, hy process from the couits 

s 83 6 ^, Bl. c. 69. § 1. And for tlio fFesinunster. 
forms of writs of certiorari and proccfiflings “ 1 H. Blue. 532, 3. • * 

on thia iH^Xo, see Append. Clwp, XVI. § •' 5 Bum. & AW. 821. T Doffh & Ryl. 

10 , &c. also stat- 5 Geo. IV. c. 166. 537. S. C. 

§ 15. for enfordng obedience to ruks, ordcr-s, Ante, 280. 
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psjrpose of enabling his bail to render him in the court of 
s^tStjugh he be a prisoner for debt in the custody^f the marshalt*’ *' * 
Removal of de. As penioHs scrved^ivith process issuing out of courts of request may# 
fr^^couru'of'* avoid execution, remove their^fersons and effects beyond the 

requcBts, to have limits of the jurisdiction of the said courts, there is a cla||^ in the court 
«ecution tliere ^ &c. that “ in aU calilis where a final 

" d^ree or judgment, for anf'satil or sums exceeding ten shillings, shall 
" have been obtained in the said ccurt, it shall and may be lawful to and 
" for any of^^ majesty’s courts of record at Westminster, upon affidavit 
' “ made and filed of such decree or judgment being obtained, and of dili- 
^ ** gent search and inquiry having been made after the person or persons 
' “ 4 )f the defendant or defendants, or his her or their goods and chattels; 
“ and of the precept of execution having issued against the person or per- 
" sons, or effects, as the case may be, of the defendant or defeildants ; and 
'' that tin’ |XTs«n or persons, goods and chattels, of such defendant or de- 
'' fendauts is or ai^'*^liot to be found within the jurisdiction of the said 
“ court, (whij^^]^flidavit may be made before a judge or emnmissioner au- 
" thorixed to take affidavits,) it shall and may be lawful to and for such 
" superior court to cause Ae record of the said decree or judgment to be 
“ removed into such superior court, and to issue writs of execution thcre- 
" upon, to the sheriff of any county, city, liberty or place, against the 
" person or persons, or effects, of the defendant or defendants, in the 
“ same manner as ripon judgments obtained in the said courts at W^sU 
“ minster j and the sheriff, upon every such execution, shall, and he is 
" thereby authorized to detain the defendant or defendants, until the sum 
" of te7i shillings be paid to him, or to levy the same out of the effects, 
" according to the nature of the execution, for the extraordinary costs of 
" the plaintiff or plaintiffs in the said court, subsequent to the said decree 
“ or judgment, and of the execution in the superior court, over and above 
" the money fit which such execution shall be issued.” And there are 
similar chiuses, in the court of requests acts for other populous districts; 
as for the town and borough of Gnnishy, and the liberties thereof, and the 
several parishes and places in the hundred or wapentake of Bradley, Ha- 
verstoc, and the east division of the hundred or wapentake of Yarborough, 
in the county of Lincoln^; the hmidred of Elloe, and parishes oi B^rfleet 
and Gosberton, in the hundred of Kir ton the borough and parish of 

Boston, and hundreds of Skirheek and Kirlon, (except the parildLes of 
Gosberton and Sarjleet ',•) and the sokes of Bolingbrooke and Horncaslle, 
and other places, in the same county the Isle of Wight, in the county of 
SouTHAMPTon S/ thc to^vnships of StockjHirlnnd Brinnington, and ham¬ 
lets of Edgelcy and. Brinksmay, in the county palatine of Cu^stsh^; 
the town and liberties o£J3everley, in the county of York *,• thelotrii and 


* 2 DowL & 

Stat. 46 Geo. III. c. Ixvii. § 27. 

* 48 Geo,, III. c. xxxvii. § 22. 
^,St^ 47 Geo. IlL sess. 1. c. xxxvii. § 


* Id. eess. a.'C.;h,)§ 114,*!^ i- ^ 

* Id. c. Ixxvni. § SI. 

* Stat. 46 Geo. III. § 22, 

‘ Id. c. cxiv. § 26. ^ 

* Id. c. cxxxv. 5 84. 
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fott oi^jtdmch, and villa of Ranugaie mi San‘, and'aeveral pariahesy 
in the wi^ty of ifBNr“/*thc parishes of Saint John the Baptist,, Sainti 
Peter the Apostle, and Birchington, and the vill of M^ood, in Isle of 
Thanet •’,* the town of Grav^nd, and hundreds of ^o!tingtr(i^g'7i^^l)art- 
ford, WUmivgtpn, and Axtane ®,‘ and the hundred of Codskeath, an^ Other 
places, in the same county**; the parishes^of ^ales Owen, Rowley 
fVest Bromwich, Tipton, and manor ^UfpdUy, in the counties of l^on- 
CMSTER, Salop, and Stafford the township of Wolverhampton, and 
other places, in the latter countythe town and borough of Ipswich, iu 
the county of Suffolk^; and the parish of'Manchcsler, id the county 
palatine of L-4 NCj<ster*'. 

The writ of certiorari should be directed to the judge or judges of the Direction, and 
inferior court, from which the cause is intended to be removed; and when ccriiu- 

it is for the removal of a cause, should command them to ceMfy the re¬ 
cord, with all things touching the same *: therefore, where a certiorari iu 
such case was to certify the tenor of a record, it was. superseded as erro¬ 
neous ; for being to remove a record out of an inferior ct^rt, in order to 
be proceeded on in a superior one, it ought to have been to certify the very 
record; for othcnvisc no proceeding could be had upon it'^. When the Teste and return 
certiorari issues out of Chancery, it is an original writ, and may be tested 
at any time in term or vacation *; and sliould be made returnable on a 
general return-day: But when it issues out of the King's Bench or Com¬ 
mon Pleas, it is & judicial writ, and should be tested in term-time; and, 
in the King's Bench, it is usually made returnable on a day certain in 
court™. If the writ be mis-directed", or otherwise bad in point of law. Quashing, snit 
the court will order it to be quashed, if before them; or, if not returned, 
will grant a supersedeas But the court cannot quash a writ that is not 
before them ^: And though the parties to whom the certiorari is directed, 
and in whose keeping f^e record is, may object to make a return of it, on 
aojouut of an informality in the direction, yet they having in fact returned 
it into tlie court above, no such objection can be taken by third persons p. 

The writ of certiorari, we have seen S lies for the removal of all causes Hahrm ttyrjm, 
from inferior courts, whether the defendant has been proceeded against c^s™"w'hen*[i 
therein by capias, or other process: But the writ of habeas corpus, which *“*> 
will next be considered, only lies where Ihe defendant has been arrested 
upon, or served with a copy of a capias, and either remains in custody, or 


“ Stit 47 Geo. III. sess. i. c. xxxv. § 
£9. 

* Id. sess. £. c. vii. § £4. 

* Id. c. xl. § 87. 

*' Stat. 4{i''Gee. IIL c. i. § 30. 

° Geo. IIL sess. 1. c. x.\xvi. § 

86 . 

' St^ 47.1^0. lli. sess. 8. c. Ixxix. § 


I* Stat 48 Geo. III. c. xUli. § 33. 

• Append. Chap. XVI. § 1, &c. 

^ 8 Atk. 3t7. and see 1 Madd. Chaa. 13. 

• Ttye, 10. 

“ TItes. Bree. 07,8. Append. Chap. XVI. 
§ 1, &c. 

" 2 Atk.Ul8, 19. 

^ Id. 818. and see $ay. Rep. 156. 

' 4 Dumf. & East, 499. 
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hfts'giveh bail *• "T^is Jatter wzlvlhiittigh its direct object be to 
the 6 ptfy of the defen^nt, serves c^iseqaentiiifilf to remove csb^^fgalnet 
him from ftifcrior courts: And the ground of removal upon this writ is, 
that when aNlefertdaut* against whom there 4 a cause depending in ah in¬ 
ferior court, is removed by habeas corpis into the court abpye, the inferior 
cour%heve lost their jurisdiction over him; and not haviing jurisdiction 
over his person, they cannot proceed in the cause, and the bail, if any, in 
the ihferior court arc discharged **. But this writ only lies for the d^end- 
ant, and cannot be had by the plaintiff, to remove his own cause from an 
inferior court ** 

' writ of habeas corpus, of which something has been already said'*, 
as it is used to remove prisoners into tl>e custody of the marshal of the 
King*s Bench or warden of the Fleet prison, is a judicial writ, issuing out 
of the court of'King's Bench or Common Pleas: and, like the certiorari, 
should be directed to the judge or judges of the inferior court, in which 
the record is ; cointnaiiding them to have the body of the defendant, to¬ 
gether witlj the djay and cause of his Ijcing token and detained, to do and 
receive &c. There is an old rule of court e, by which the habeas corpus, 
when directed to the inferior courts of London, Westminster, Souihnmrk, 
and other coujts withinmiles of London, might have been returnable 
inimedialii but otherwise it must have been returnable on a day certain 
in court e. Tliis rule however having fallen into disuse, the writ, we have 
seen **, is now always made returnable immediate. 

The writ of certiorari or habeas corpus, when delivered to the judge or 
judges of the court below, instantly suspends their j)owcr; so that if they 
afterwards proceed, it is a contempt, for whidi they arc lialde to an at¬ 
tachment ; an^^he subsequent proceedings arc void, and coram nonJtidiccK 
On reedpt of the writ therefore, it should be forthwith allowed and re¬ 
turned ; and the officer cannot refuse to obey it, under pretence of not 
being paid his fees in the court below, or the charges of bringing up the 


• 1 Barn. & Cres. 513. 2 Dowl. & Ryl." 
722. S. C. 4 Bam. & Cres. 401. 6 Dowb 
& Eyl. 497. S. C. 

* Sldo. 244, A. And see 3 Bac. Abr. 15. 
S Maull & Set 328. in which latter case it 
was holden, that upon the removal of a 
cause by certiorari, out of an inferior court, 
tlie pleilges below are discharged, by putting 
in and ijerfectlng bail above; and the dis- 
t'fijlion seems to be, that when the ptainti^ 
removes the cause, the Iwil are immediately 
duiclKirgetl; but when the defendant remows 
it, they are not discharged, un# bsdl above 
be put in and pcriccted. Id. $30. jter liay.- 
lap, J, 

^ £>.% Pr. C. P. 5. Pr. Reg. %16. Ante, 
S60, ' ’ , , 


0 Aide, 347, &c. 

For the direction of the wri,^ eC.''Ad5ea.'! 
corpus in particular coses, see AppeniS. Ciiap. 
XVI. § 18. 

f Append. Chap. XVI. § 16. 

8 R. M. 1654. § 8. K. B. and see R. M. 
1654. § 11. R. II. 18 & 14 CoHMI. C. P. 
*• Ante, 349. 

* Bro. Abr. tit. Cause de remover idea, jd. 
48. 1 Salk. 148, 9. 2 W. Ilaytn. 837, 8. 

S. C. Gilb. Exec. 144. 200. 202. Cilb. 
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tiorari; and Cro. Car. 261. 1 Mod. 195. 

T. Jon. 209. 3 Mof 85. Skin. 244. 1 
Salk. 148.352. ©l^Mod. 177. S. C. as to the 
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de&n^^t*: for the former^ he hM mnedy hy nctioix; and for 

the lat|dlr. If not paid, thfe defendant may be remanded 

It was formerly usual for the defendant in on inferior coiult. to sue out When formerly 
a writ of certiorari or habeas"^corpus, and keep it In hte pocket, wifhont 
producing it, issue was joined, the jury sworn, and the plaintiff had 
given his evidence ; by which mean| the plaintiff was not only jput td 
considerable expense, but the defendant, knowing before-hand whit proofs 
he could produce, had an opportunity of opposing them by felscf wit- , 
nesses To remedy this mischief, it was enacted by the statute 43 Eliz. Most be de- 
c. 5. that “ no writ of haheas corpus, or other writ, to remove any cause' ju^'^sworaT"^^ 
depending in an inferior court having jurisdiction thereof, shall life re- 
“ ccived or allowed by the judges or officers of such court, but they may 
“ proceed therein as if no such writ were sued -forth or ddivCTcd, except 
“ the said writ be delivered to such judges or officers, before flie jury have 
" appeart'd, and one of them is sworn." And still further to avoid vexa- Before issue, or 
tious delays, by the removal of causes out of inferior courts, it was enacted 
by the statute 21 Joe. I. c. 23. § 2. that no writ of haheas corpius, cer- 
" tiorari, or otlier writ, except writs of error or attaint, to stay or remove 
“ any cause depending in an inferior court of record, having jurisdiction 
“ thereof, where the same arises within its jurisdiction, shall be received 
“ or allowed by tlic judges or officers of such court, but they may proceed 
" therein, &c. except the said writ be delivered to such judges or officers, 

“ before issue or demun'er joined in the said cause; so as the same bo not 
“ joined within six weeks next after the arrest, or appearance of the dc- 
" fondant-” This statute is confined to inferior courts of record j and 
does not cJ^nd to the case of an interlocutory jtidgment: therefore, the 
practice in that case is to allow the habeas corpus or cer^rari, in like 
manner as upon the 43 Eliz., provided it be delivered at any timfe before 
the jiiry are sworn**; which is also the practice, where issue is joined 
within six ■w'ceks next after the defendant’s arrest or appearance. 

By the statute 21 Jac. 1. c. 23 it is further provided, that “ if in any Not iillowud, in 
*‘1 caeise, not concerning freehold or iidicritance, or title of land, lease or 
resit, commenced or depending in any such inferior court of record, it 
“ shrfl appear or bo laid iu the declaration, that the debt damages or things 
“ demanded do not amount to or exceed the sum of Jive pounds, then such 
" cau^ahall not be stayed or removed by any writ or writs whatsoever, 

" other than writs of error or attaint: And if any writ or writs shall be 
“ granted or sued forth contrary to the intent and meaning of this act, 

'' the judges of the inferior court mgy disallow and refuse the same, and 
“ proceed as if no such writ had been granted or sued forth: provided 

® 2 Sir. 814. S Bur. 1152. and see Pi. because the jury were sworn to speak the 
ileg. 210. 1 H. Blae. 105. trutli, and^e intent of the cerliorari in such 

" 1 Str. SOB. 2 Str. 1262. case was not to stop the trial. Gilb. Exe& 

® See^ihe preMblala the statute 43 Eliz. 144. 
c. 6. But if the certiorari had been delivered <*2 Bigr. 759. but see Fr. Ilt^- 217. 
after llie jury i^ere charged with the evi- Barnes, 221. S. C. co/Ura, 

dcncci the inferior court might have pro- ® § 4. • 
cteded to take, the yerdiet. and then rettifit d, ^ 
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there be an utter barrister of t^rSe years standing at the bar of one of 
" the four inns of court, steward or under-8teWard, town-deA, judge or 
recorder of such inferior court, or assistant to the judge or judges of the 
same, who is hot an utter barrister of thal standing, there present, and 
« nottof counsel in any action or suit there depending ’’If this proviso 
be notcojpplied with, the cause may be removed at any time**: and the 
court will not grant a procedendo, where the jifdge is a barrister, if he be 
not present at the triaii^ 

Soon after the making of this statute, a method was contrived of re- 
mo^ng causes for sums not exceeding,/?«e pounds, by setting up an action 
for a fictitious demand to a larger amount; and then, upon suing out a 
habeas corpus, all the causes were removed together •*. To defeat this 
contnvan^ it was enacted by a subsequent statute ®, that " the judges of 
" such inferior courts as arc described in the statute of James, may pro- 
" ceed in such causes as arfe therein specified, which appear or are kid 
** not to eswed tlv' sum cS: '^ve pounds, although there may be other ac- 
** tions against tlie defendant, wherein the plaintiff's demands may exceed 
" the sum of ifive pounds.” And lastly, by the statute 19 Geo. III. c. 70. 
§ 6. which takes away the arrest under ten pounds in inferior courts, it is 
provided, that " no cause, where the cause of action shall not amount to 
“ the sum of ten pounds or upwards," (since extended to twenty pounds, by 
the statute 7 & 0 Geo. JV. c. 7k § 6.) “ shall be removed or removeable 
" into any superior court, by writ of habeas corpus or otherwise, unless 
the defendant shall enter into a recognizance to the plaintiff, in the in- 
ferior court, with two sufficient sureties, in double the sifift due, for the 
" payment of , the debt and costs, in case judgment shall'pass against 
**, him V' T^is statute is not confined to actions of debt, or for the re¬ 
covery of liquidated damages ; but extends to all actions brought for the 
recovery of debts ^or damages, under an arrestable sum : and therefore, 
where an action w«s brought in an inferior court for defamation, and the 
defendant, aft^ entering a common appearance, and suffering judgment 
by default, removed the proceeding by certiorari into the King’s Bench, 
without entering into any recognizance; the court held, that the case was 
within the statute, and awarded a procedendo, for the defendant’s de&ult 
in no|j entering into the recognizance thereby required, the damages being 
bpd under an arrestable sums. But where an action was brought in an 
inferior court for IW. ITs. 3rf. and the damages were kid in the dedaration 
at 20/. and the defendant, after interlocutory judgment signed against him, 
iremoved the cause into the King’s^oBench by habeas corpus cum causd, 
wHhout entering into the y^K^nizance required by the statute 19 Geo. III. 
c. 70. $ 6. tlic court refused to award a procedendo A simijbr recogni¬ 
zance is required, the ijemoval of causes from any court of inferior juris- 

* $ 6. * For the foq^ of a 6n a 

s Cnxit^ar. 79. 3 ISfod. 89. cognizance of on tlii§ aUttute, see Ap> 

* 1 0®. pend. Ch^. XLIIL § 16. * 

' Pal)^ 408. '" 4i Dow). & Ryl. S90. 

* l« tS*». L 14 89*^ a. ‘ Id. mt. 2 Barn. & Cres. 808. S. C. 
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dictioa^jinto the court of Common Pleas at Lancaster, where the cause of 
Bctioii does not amount to the sum of 101. or upwards, by the statute 34 
Geo, III. c. 58. § 2. And two days notice exclusive must be given of 
the bail, in the court below, in order that the pkintiif may have an oppor¬ 
tunity of inquiring into their sufficiency *. , 

On a certiorari, the record itself is returned, in the condition in which 
it was when the writ came,to the court below : And this writ removes all 
things done in that court, between the teste and return of itBut upon 
a habeas corptis, the record itself is never removed, as it is upon a rer- 
twrari, but remains below; and the return is only an account or history 
of the proceedings, stated and sent up to the superior court, to diable 
them to judge and determine the matter there It is not deemed a suffi¬ 
cient return to a habeas corpus, that before the coming of the writ, the 
party -was bailed; for he is still in custody in contemplation of law ®: And 
when the writ is disallowed by the inferior court, for any of the causes be¬ 
fore mentioned it must stiU be returned to the superior court, with the 
special matter b. ♦ ^ 

On the return of the certiorari or habeas corpus, if the defendant be in 
actual custody on mesne process, the court will not discharge him, 
until bail be put in and perfected above; and therefore in such case, the 
usual way of gaining the defendant his liberty, is to put in and perfect 
bail below, before tlie writ Is brought h When the defendant is rurt in 
actual custody, at the return of the certiorari or habeas corpus, he must 
put in bail, if called upon, in the court above ; whicli bail is either com¬ 
mon or spem^, as in the court bdorv. ^ 

Before'#re statute 12 Geo. I. c. 29. every defendant, not being an exe¬ 
cutor or administrator, must have put in special bail njrdli a certiorari or 
habeas corpus, in all actions wliatsocver, except actions for words, and 
trifling assaults, unless a judge had otherwise ordered*^. By that statute, 
" no jrerson shall be holden to special bail, upon pro«»88 issuing out of an 
“ inferior court, where the cause of action shall nqt am<^a|bt to the'sum of 
“ shillings or upwards.” And,' by a subsequent statute “ no per- 
“ son shall be arrested, or holden to special bail, upon such process. 


* Imp. K. B. 10 Ed. 660. Imp. C. P. 7 
Ed. 699. 

«■ Gilb. Exec. 144. 800. Gilb. Repl. 117. 
S. P. 1 Salk'. S68. 6 Mod. 177. S. C. S Ld. 
Raym. 1108. 8 Atk. S17. 4 Barn. & Cres. 
401. 6 Dowl. & Ryl. 497. S. C. For the 
forms of returns of proceedings in a borou^ 
court, see Append. Chap. XV1. § 8.; in the 
Mayor’s court of London, by foreign at- 
tacbmenh td. § 41 and in tlie Great Sessions, 
id, § 16. 

« I Salk. 8 Ld. Raym. 838. & C. 
s 1 Salki, 6 Mod. 177, S. C. Skin. 
844. And for the form of a return that the 
defendant was taken, &c. on a plunt levied 


in the sheriff’s court of Lmdon, see Append. 
Chap. XVI. § 17. 

' Salmon Slade, II. 8.6 & 86 Car. II. 
cited in 8 Cronip. 3 Ed, 408. 

^ .dnte, 408, 6, 

* 1 Mod. 196. 3 Mod. 85. Carth. 59. 8 
Cromp. 3 Ed. 408. 

» It. M. 1654. § 7. R. II. S^c. Ef. (a). 
K. B. R M. 1654. § 10. C. P. 

‘ New Guide, K. B. 844. 
kR.ll. 161(4. § 9. R, H. a & S/oc.11. 
K. B. R. M. 1649. reg. 2. R. M. 1654. § 
18. C. P. 1 Salk'fte. 102. 
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wWe the cause of action shall not amouirt to the aom of ten hr 

" upwards." This provision has been since extended, by the statute 7 ^ 
8 Geo. IV. c. 71- ji to “ all actions in inferior couits, where the cause 
of action shall not amount to twenty pounds, exclusive of any costs, 
“ charges and expenses, tliat may have been incurred, recovered, or be- 
“ come chargeable, in or about the suing for or recovering the same, or 
“ any p'art thereof: ” Therefore, at this day, ^ess there be a catue of ac¬ 
tion to th^t amount, the defendant need not put in special bail, upon f 
ceriiorari or habeas corpus, in the court above: though, if it be under 
that amount, he must enter into a recognizance with two sureties to the 
plaintiff in the court bebw, pursuant to the statute 19 Geo. III. 
c. 79. $ 6 On a recognizance to render in an inferior, court, if the, 
proceedings are removed into the King’s Bench by writ of errw, a 
render in that court lias been deemed a good performance of the con¬ 
dition 

j,,At the rct'-»'n oi Lhe wx^‘^^'0rtiorari^, or habeas corptts, the plaintiff 
should obtain a rule or order <from a judge, for a procedendo, unless the de¬ 
fendant put in bail witliin /o?/?- days after notice of the rule, if in iersns 
or, in vacalioH, within six days after notice thereof^. But it is a rule in 
the King's Bench, that no bail shall be put in upon any writ of habeas 
“ corpus, before the writ is returned; and that such bail shall not be 
“ taken by any justice of this court, unless that writ, with the return 
thereof sball be offered before the said justice to be filed, at the time of 
“ putting it in If a defendant be arrested by process of the King's 
Bench, and removed by habeas corpus to the Common Pleas, he may put 
in and justify bail in either court*". % 

The bail upon a habeas corpus are taken on a bail-piece, which is an¬ 
nexed to the wit and return, setting forth, in the King’s Bench, that the 
defendant is delivered to bail upon a habeas corpus, at the suit of the 
plaintiff or plaintiffs in the plaint s ; in which respect it differs from the 
bail-piece upow a eepi corpus: In the Common Pleas, the bail-piece con¬ 
tains a short statement or abstract of the habeas corpus, with the names 
and additions of the bail, and the sum fAVorn to ; and in that court, it is 
filled up by the clerk of the dockets, who attends one of the judges to put 
in tlie bail, and to render the principal, if necessary When common 
bail are sufficient, the bail-piece' should be filled up, annexed to the habeas 
corpus and return, and filed by- the defendant’s attorney at a judo’s 
chambers, within the time allowed by the rule *‘; and notice * thereof given 
to the plaintiff's attorney. "When special bail arc required, they may be put 
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in at time pending the role, before a judge in town^ coaunission^ in 
the country, or judge of assize in his circuit*: and they are either abso¬ 
lute, or de bene esse, as upon a cept corpus •*. The recognizance of bail, in 
the King’s Bench, is general, that if the defendant be condemned at the 
suit of the plaintiff (or plaintiffs) in the plaint, he shall satisfy t^e costs 
and condemnation, or render himself to the custody of the marshal but, 
in the Common Fleas, it is jiahen in a penalty or sum certain, befiig double 
the amount of the sum sworn to, upon condition that the defendant do ap> 
pear to a now original, to be filed within two terms; and that if he be 
condemned in the action, he shall j>ay the condemnation money, or render 
himself a prisoner to the Fleet **: and in that cotirt, on a removal fay ha¬ 
beas corpus, original should it seems be shewn, upon tendering the dc> 
claration, if insisted on ; and agree in the nature of the action, the sUm in 
demand, and the county, otherwise the bail are not liable 

When special bail arc put in upon a habep^ corpus, notice thereof should 
be given in writing, before the expiratioft^ilr tlie rule, to the plaintiff4s 
attorney *'; who is allowed tioenty eight divys in the King’s Bench, or in 
the Common Picas twenty days s, after they arc put in, to except to them: 
and if he do not except to them for insufficiency within that time, the bail- 
piece should be filed by the defendant’s attorney, within four days after 
If the bail in an inferior court offer to become bail in the action in the 
King’s Bench, the phiintiff is in general compellable to take them; bc- 
causchs might,but didnotexcepttothem below; Butitis othenvise,when 
a cause comes hither out of London ; for the sufficiency of the bail there 
is at the peril of the clerk, and he is responsible to the plaintiff; so 
that the plaintiff had not the liberty of excepting to them; and the clerk 
is not responsible, if they be deficient in this court, though he was in Lon¬ 
don *• 

If the plaintiff be dissatisfied with the bail put in by the defendant, he 
should obtain a rule or order from a judge, for better bail, which will en¬ 
title him to a procedendo, unless they are perfected in four days after ser¬ 
vice of the rule : and thereupon the same or different bail must justify, 
(as in other cases,) within the four days, if the rule be served in titmis 
but if served in vacation, it is sufficient for the defendant to give notice, 
within the time allowed by the rule, of an intended justification on the 
first day of the ensuing term b The court of King’s Bench, we have 
seen®*, will not give time to correct a misnomer in the notice of justifica¬ 
tion of bail; and it is a rule in that court, not to allow time for justifying 
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bail on a habeas corpus, on accpnnt of the delay *, «coef>t k ease of nn^* 
avtudable accident, such as the imexlieeted illness of the hail >». Where 
the rule for better bail was served on the 14tb of January, and the bail 
did not justify until the 19th, the court held, that the plaintiff's proce¬ 
dendo was regular «: But where the rule expired in vacatkn, a render on 
the first day of the ensuing term, sedente curid, was deemed good; 
though notice was not given till afterwards the same day, and after a 
writ of procedendo had issued to an inferior court, where the cause ori^o 
nated •*. 

The bail upon a habeas corpus are liable to all the actions mentioned in 
the return of it^ wherein the plaintiff or plaintiffs shall declare within two 
terms But this must be understood of the bail upon a.u habeas corpus 
h^ofi‘t declaration; for it is said, that if the plaintiff have declared before 
the habeas corpus delivered, in one action which requires special bail, and' 
in another w'hercin covimun bail is sufficient, the bail shall be special only 
^ to that tiCtioTi which requires special bail, and common to the other 
On a removal after declaration, special bail are liable, though the plaintiff 
declare in a different kind of action in the court above, so as it be for the 
same causes. And where one of the Yeomen of the King’s guard had 
been arrested, without leave from the Lord Chamberlain, by process issu¬ 
ing out of the Palace court ; and that court had refused to discharge him 
out of custody, on filing common bail; and, bail above having been put 
in and perfected in that court, the defendant, after interlocutory judgment 
signed, removed the cause into the King’s Bench by habeas corpus, and 
put in and perfected bail; the court, under these circumstances, refused 
to order an exoneretur to be entered on the bail-piece 

If bail be not put in and perfected in due time, a procedendo may be 
awarded *; which is a judicial writ, directed to the judges of the inferior 
court, commanding them toproceed in the cause S notwithstanding the writ 
before delivered to them. The procedendo removes the suspension created 
by the certiorari, or habeas corpus^: and this writ may also be awarded 
where it appears upon the return of the habeas corpus, that the court above 
cannot administer the same justice to the parties as the court below y as in 
the cases befeere mentioned where an action is brought in London, for 
calling a woman whore; or upon a custom or bye-law, which is only 
enable in the inferior court. So, where a habeas corpus was brought after 
interlocutory and before final judgment in an inferior court, and the de¬ 
fendant died before the return of it, a procedendo was awarded: because, 
by the 8 & 9 W. III. c. 11. § 6. the plaintiff may have a, scire facias 
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9 gaiosti exccutras* and proceed to Judgment^ 'wddcdi he caiBiOt have in 
anoth^ court; and by this means he would be deprived of the effect of his 
judgment, which would.,be unreasonable*. So, where an action was 
brought in the sheriff’s court of London, against two partners, and one of 
them broughlf a habeas corpus, and put in bail for himself only, a proce* 
dendo was granted: for otherwise the plaintiff would have been disabled 
from going on in either coiirt**. And a procedendo was awarded in an ac- 
■ition brought in the Palace court, on a bail bond ^ven to the officer, on i 
process issuing out of that court: for, by the statute 4 Anne, c. 10. § 20. 
the action on the bail bond ought to be brought in the same court where 
the original action was commenced, in order that the court may give such 
relief, in a summary way, to the plaintiff and defendant in the original 
action, and to the bail upon the bond, as is agreeable to justice But the 
plaintiff in an inferior court, from which a cause is removed by habeas 
corpus, is not entitled to a procedendo, after render of the defendant, and 
notice of such renderalthough the render be made after the day on w^h 
the rule for better bail expires **. And a procedendo cannot issue after ser¬ 
vice of the rule for the allowance of bail, on the ground that the plaintiff 
was called by a wrong name in the notice of bail; but the rule for the 
allowance should be first set aside ®. 

In causes removed from the Mayor’s court of London, the court above Discussing 
will allow the validity of the custom or bye-law, upon which the action is or bye lav, on 
founded, tg; be discussed in a summary w'ay, upon the return of the ccr- 
tiorari or habeas corpus, and before it is filed ^: but where an action was corpv*- 
brought in that court, and the defendant, who was an attorney of the 
King’s Bench, sued out a writ of privil<^, a procedendo was awarded, 
without prejudice to the defendant’s pleading his privilege in the court 
below 8. So, where a cause was removed from the Mayor’s court of Lon¬ 
don by habeas corpus, to which a return was made, stating a custom under 
which the defendant was sued and arrested, error being suggested in the 
proceedings below, the court above would not stay the procedendo merely 
on that ground; but said, they would leave the defendant to his writ of 
error But, except in causes removed from London, the court above will 
not enter into the validity of a custom or bye-law in a summary way, on 
the return of the certiorari or habeas corpus ; but put the parties to de¬ 
clare upon it in that court, and demur *. 

If a record be filed in the King’s Bench, upon a certiorari, it can never Remanding 
be sent bade or remanded, either in the term in which it is filed, or any £ ^ “ 
other; and that is plain by the act of 6 Hen. VIII. c. 6. which enables 
this court to remand it in case of felony, which otherwise they could not 
have done‘‘: and therefore the procedendo must be moved for on the rc- 
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torn tbe cfirihrari, and before it is filed : But upon a Aa&ms eorpuf it 
is’ otherwise; for the very record below is not returned thereon, and 
therefore cannot be filed: consequently a procidentia may be granted on 
this writ, after the return is filed ; because it will not send out any record 
filed in this court, but only takes off the suspension created by the /tabeas 
corpus After the cause has been once remanded, by writ of procedendo, 
it cannot be again removed, or stayed by any writ before judgment ^: 
And if, after a procedendo to carry a cause back to an inferior court, the 
plaintiff recover, and then sue out n scire facias against the bail below, 
and they remove the proceedings against them into the King's Bench by 
habeas corpus, this court will award a procedendo in the suit against the 
bail®. 

A certiorari, as we huve already seen **, removes the record in a civil 
cause from the inferior court; but though the record be brought up on 
this writ, into the court above, yet they do not take up the cause where 
the record U-.av(% (»ff. but begin the whole proceedings tie moo ; for tliere 
is ho continuance ftrom the inferior to the superior court, and therefore 
they cannot proceed on that record which rvas lx*low: and though a cer¬ 
tiorari removes the record in the condition in which it was at the time of 
the service of the wit, and thereby transfers the same into the superior 
court, yet it cannot make the roll of the inferior court a record of the su¬ 
perior one, but only brings up the record from the inferior to the superior 
court®; and nothing is recorded here but the originaF: Therefore, 
where the prowjedings in an inferior court of record were removed by cei'- 
tiorari into the Common Pleas, and the question was, whether the plaintiff 
should declare de novo ; it appearing by the return, that the parties were 
nt issue in the court below, it was holden that the plaintiff must declare 
de novo «. On the removal of a cause from an inferior court, by writ of 
certiorari, the plaintiff need not file his declaration, until the end of the 
term after that in which the writ is returnable And, on a certiorari or 
habeas corpus, the plaintiff may declare in this court, as he pleases; and 
is not confined to the same species of action as he declared in below 
When a defendant, however, removes a cause from an Inferior court by 
certiorari, the plaintiff is not bound to follow the suit; and the defendant 
cannot sign judgment of non-pros, for want of a declaration 

On a habeas corpus, the parties have no day in court: and, as the re¬ 
cord is not renioveu upon this writ from the inferior court, but only an 
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account or history of thdr procecjfings, the plaintiff must begin de mm, 
and declare against the defendant as in custody of the mhrshal *. But it 
is otherwise where conusance is demanded and allowed; for there the su¬ 
perior court gives a day to the parties in the inferior one, and transfers 
the roll itself into that court. And the reason of the difference is, that 
the inferior court which has conusance, being taken out of a superior one, 
the judges continue the cause into the inferior court, as into a court erected 
by the king, and taken out of the ordinary jurisdiction; and therefore, 
the proceedings go on as in the court in which they were comuicnced : 
but where the cause is taken from the inferior to tiie superior court, they 
do not proceed as in the same court; for it would be below the higher ju¬ 
risdiction not to proceed on it as res integra, or to suffer any continuance 
to be made from a subordinate power to theirs •*. . 

The declaration upon a habeas corpis must be delivered, if at all, before Time for deckr- 
thc end of the second term after putting in bail, including the term in 
which it was put in If the plaintiff do not declare within that time, the Cons«itiMico oI 

defendant's attorney is not bound to accept a declaration ,* though the pltun- <l‘-dariiig. 
tiff cannot be non-prossed for want of it And if a cause be remoted by rialiitifT not 
the defendant, by habeas corjms, out of an inferior court, the plaintiff is atowl*'* 

not bound to declare in the court above, if he has taken no other step 
than compelling the defendant to put in and justify bail there On the Venue, wlicre 
removal of a cause by habeas corpus, out of the courts of Canterbury, 

Southampton, Hull, Litchfield, or^Poole, which are counties where the 
judges of nisi prius seldom come, if the action be transitory, the venue 
must be laid in the county of Kent, Southampton, York, Stafford, or Oor- 
set, where the town and county lies And, on a habeas corjms return- Imparlance, 
able in Miclmelmas or Easter term, if the declaration be delivered before 
the third return, the defendant is not entitled to an imparlance So, 
when a defendant removes the cause by habeas corpus from an inferior 
court, and the plaintiff does not declare until the next term, an imparl¬ 
ance is not allowed; for such removals being in general considered as 
dilatory, it would only be adding to the delay if an imparlance were 
granted K 

If a plnint be levied in an inferior court, within six years after the cause Replication to 
of action arose, and then it be removed into the King's Bench by habeas 
corpus, and the plaintiff declare here dc novo, and the defendant plead 
the statute of limitations, the plaintiff, we have seen *, may reply, and 
shew the plaint in the inferior court, and that will be sufficient to avoid 
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oat of an inferior court, having jurfs^ctian of the cause, if judgment be 
given fonthe plaintiff, the costs bdow are to be considered, and cast into 
the judgment; if for the defendant, ike charges of putting in bail *. 


When the inferior court from which the cause is to be removed is not 
of record, the means of removing it, we may remember, are by pone, re- 
cordari facias loquelatn, or accedas ad curiam. These writs are chiefly 
calculated for the removal of actions of replevin from the county court, or 
court of some lord authorized to grant replevins; for it is beneath the 
dignity of a superior court to proceed in other actions, if the debt <w da¬ 
mages appear to be under forlp shillings ; and therefore, in such case, if 
the cause were removed, the court would remand it by procedendo. A 
plaint in repleviu cannot, we have seen'’, be removed from a county court 
in Wales^ inti* the King’s Bench, by certiorari. And a writ of accedas 
ad cutiam, issued to a court of requests, which proceeds equitably, may 
be set aside on motion 

If a replevin be sued by writ out of Chancery, then if the plaintiff or 
defendant would remove the cause out of the county court, into the King’s 
Bench’' or Common Pleas, he ought to sue out a writ of pone*; which 
is an original writ, issuing out of Chancery, directed to the sheriff of the 
county where the replevin is brought; *and when returnable'in the King’s 
Bendi, it commands the sheriff to put before the king, on a general re¬ 
turn day, wheresoever, 8sc. the plea which is in his county, by the king's 
writ, between the parties, of the cattle or goods taken and unjustly do- 
taiued, &c. The writ of pone, if -taken out by the plaintiff in replevin, 
hath a clause in it, commanding the sheriff to summon the defendant to 
appear in the court above at the return day, that he be then there, to 
answer the plaintiff thereupon *. If the replevin be removed by the de¬ 
fendant, then the pone commands the sheriff, that he warn the plaintiff to 
be there, to prosecute his plaint thereupon against the defendant, if he 
shall think proper ^: and by this means, both parties have a day in the 
court above s. 

When the plaint is in the county court, and the replevin sued there 
without writ, then if the plaintiff or defendant would remove it, he ought 
to sue out a writ of recordari facias hquelam; which is an original writ, 
issuing out of Chancery on a proper prcecipe *, directed to the sheriff in 
whose court tlte plaint is entered commanding him that in his full 
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ootmtf, cans? to be recorded tbe plainl wbicb is in the same eonaty^ 
without the king’s writ; and that he have that record in the court above^ 
on a general return day^ under his seal, and the seals of four lawfuLknights 
of his county, who were present at that recording j and that he prefix the 
same day to the parties, that they be then there, to proceed in the action ■. 

And if a replevin be sued by plaint in the court of any lord, other than Accedat ad 

in the county court before the sheriff, then the recordari has a clause ®' 

therein, commanding the sheriff, that taking with him four discreet and 

lawful knights of his county, he go in his prt^r person to the court of the 

lord ; and in that fuU court, cause to be recorded the plaint, &g. : and 

from this clause in the writ, it is called an accedas ad curiam On this 

writ the sheriff must go in person to the lord’s court, and take with him 

four men of his county; but it is not necessary that they should be 

knights When a sheriff, or his deputy, neglects to enter a plaint in 

replnin, in the county court, for damage feasant, the court of King's 

Bench will not compel him to do so, on motion; but the only remedy, if 

any, is by writ of mandamus 

The plaintiff may remove the plea out of the county court, either hj pone. Causes of re- 
or recordari, without cause shewn; for it is in lus own delay: but the 
defendant cannot remove it mthout cause shewn; for since it is in delay 
of the plaintiff, a just cause ought to appear on record for such removal 
The eduse of removal usually assigned is, that the sheriff or his clerk is 
related to one of the parties b ; and the sheriff cannot return tliat the cause 
is not true. But if either the plaintiff or defendant remove a suit out of 
the hr^s court, they ought to shew cause ; because they should not oust 
the lord of the profits of his jurisdiction, without apparent reason **: And 
it seems that such causes were anciently examined before the writ was 
granted, as in Chancery they used to examine the cause of fiction, before 
the granting of original writs ; but this in both cases is now neglected, 
and such writs are issued as a matter of course 

The writ of pone, recordari, or accedas, like the certiorari or habeas "ESBxt d pme, 
corpus, when delivered to the sheriff or lord to whom it is directed, in¬ 
stantly suspends his power ; so that if he afterwards proceed, he is liable 
to an attachment, and the proceedings are void, and coram non judiceK 
And it has been adjudged, that the ofiicer of an inferior court cannot re- Officer’s fees, 
fuse paying obedience to the writ, under pretence of not being paid his 
fees; for he is obliged to obey the writ, and has a proper remedy for such 
fees as are due to him**. On the receipt of the writ therefoi^, it shoidd 'Allowance, and 
be forthwith allowed and returned, under the peril of an attachment. ^ 

The return to the pone or recordari, &c. should be made and filed by the 


” F. N. B, 70. B. Append. Chap. XI,V. 
§35. 

•> F. N. B. 70. A. Glib. RepU 112. 

* Append. Chap. XLV. § 47. and see 2 
Boa. & PuL 188. (a). 

■> F. N. B. 10. E. 

* 2 Dowl. & Ryl. 13. 

* Gilb. Repl 103. cites F. N. B. 69. M. 


70. B. and see 2 Moore, 643. 

• Append. Chap. XLV. § 27. 

“ F. N. B. 70. A. GUb. Rqpl. 105. 

* Glib. Repl. 105. 
kF.N.B.4.E. 

IS Bat. 1151,2. Gilb. Repl. 115. Ante, 
404>5, 
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What a good re¬ 
turn. 


Effect of filing 
return. 


When plaint is 
well removed, 
and when not. 


party stiiiig it out, with the fifaeer df the cotot abotre, in /«i»o t^ma altef 
it k titurtmble •or, upon the fikeer^s certifitate, the cursitor will ksue 
a procedendo The recordari and accedas a4 cur^m should be returned 
under the sheriff’s seal, and the seals of four suitors of the court: And it 
is a good return for the sheriff to say, that aftef the receipt of the writ, 
and before the return thereof, no c<4Tt was holden; a#El,also, t|pt he re¬ 
quired'the lord to hold his court, he would not, so that he could not 
execute the stunc; and thereupon the justices shall awar^ a distringm, 
directed unto the sheriff, to distrain the lord to hold his conrt; and sicui 
tlids «, &e. When the return is filed, the cauj^ i^seems cannot after- 
Wards be remanded ; unless it was removed firomfii court of ancient de¬ 
mine *. 

If, the pone or recordari, &c. bear date before the plaint' entered ifa the 
comity, yet the cause is well removed; because both arc the king’s courts *■. 
But if the cause be removed out of the court of any other loro^ by a rvrit 
which bears date before the entry of the plaint, it is n<df good The 
reason of the diflirence is, because the sheriff, by whom the county is held 
or krihed, being the king’s immediate deputy, the king may remove the 
replevin out of th^'sheriff’s court into his own, without shewing cause; 
and therefore it is not material whether the recordari be tested before the 
plaint or not; and although the defendant cannot remove the plaint with¬ 
out cause, yet this is not in order to prevent the sheriff from being ousted 
of his jurisdiction, but that the plaintiff may not be delaye4.^vit1iout ^od 
cause shewn: But when the record k removed out of the lord’s court, 
which has a jurisdiction by grant or prescription, there must iMK cause 
shewn for such removal ; and the cause will be absurd, if tlie accedas ad 
isuriam bear ^tc before the plaint, for that cannot be a cause to oust the 
lord of his jurisdictibn, which was not in being at the time of thet<>writ 
issued *. So, the plaint is well removed by cctiiorari, whore it ought to 
have been by pone or recordari : So, if one plaint be removed, where 
another ought to have been; or where there is a variance between the 
plaint and the writ If the pkintiff has already declared in the county 
court, yet nothing shall be removed but the plaint ’: And though tlie 
^lea be discontinued in the county, yet the plaintiff or defendant Usay re- 
move'-.thc plaint into the King's Bench or Common Pleas, by recordari, 
&c. he shall declare, and the court shall hold plea, upon the same 


Bwseesdings on 
jiwiw, or recar- 
.4ari, 8(C.. when 
brought by 
plaintifii 


plaint*. 


If the wrft of pone or recordari, Sto, be brougkt by the ^inliff, and 
the defendant do not appear, on or before the" appearance day of the re¬ 
turn, the plaintiff, having previously filed^the writ anff return wwli the 
filacer should give a rule with that officer, for the dfefcndant to appehr ', 


* For the fbnn of a return to a reemtari, 
see Append. Chap. XLV. § 3^. 

46. 49. 

5f:n.b.i8.e. 

«»‘k 60! M; (a). Gilb. Rci>l. lO. 

« 111 . 

B. 7fk,A eUh. 


e Gilb.Repl. 118, 19. 
s F. N. B. 69. M. (n). Cro. Eliz. 513. 
Cnb. liepl. 108. Out see Bluor, SO. 

‘ F.N.B. 71. A. GiH). RepL 113. 
Barnes, 228. 

i Pr. Reg. 371. Append. Chup^ XLV. $ 
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ivliidi expires in fmr days “; and upon his non-appearance wltliin that 
time, sue out a pone per vadhs,• upon which a summons ® is made out, 
and served upon the defendant: and if he do n^t appear, the plaintiff, on 
the retuni'of nihil, should sue out a distringas and afterwards, if ne¬ 
cessary, an alias or pluries distringas,^; upon which issues are levied from 
time to tiine, uiitil the defendant appear, when he must pay the costs of 
the different ^its : or, if nulla bona be returned, the plaintiff may have ^ 
a capias and process of outlawry. If the cause be removed by the de¬ 
fendant by pone, and the plaintiff appear, but the defendant make default, 
a distringas is the iftst^ process for compelling his appearance ^ ; and on 
nulla bona retuijied, d Capias may be,issued «. The appearance of the de¬ 
fendant is entered with the filacer ‘; after which, the next step is for the 
plaintiff to declare: and though he has already declared in the infrrior 
court *^, yet^.jis nothing is removed but the plaint, he must declare de noro 
in the court above *. But the declaration, in the Common Pleas, should 
regularly iMi'delivered before the end of the second temv after the return 
of the recordari, &c. unless the plaintiff has obtained a rule for time to 
declare, wliich it seems he may do in replevin, as well as ip other actions "*; 
and if it be not delivered till the third term, the court will set it aside for 
irregularity After a writ of recordari facias Icnpielam, and several 
writs of pone issued thereon to compel the defendant’s appearance, if the 
plaintiff file a declaration, entitled of an intermediate term between that 
in which ihe ^recordari facias hquelam is returnable and the term in 
which the declaration is filed, with notice to plead in the following term, 
both thh declaration and notice to plead are irregular 

When the writ of pone o^ recordari, &c. is brought by the defendant. When brouglit 
he should file it and the return with the filacer; and having entered his 
appearance, give a rule for the plaintiff to declare v, with the master in 
the King's Bench, or filacer in the Commort Pleas; and if the return be 
filed on or,jbefore th# appearance day, there is no occasion to demand a de¬ 
claration in writing ^; but otherwise a written demand ismecessary ^ The 
rule to declare may be given, in the King’s Bench, within,/i>i«Vcc» days *, 


* 8 Pul. 138. 

* 81 Hen. VI. 60. F.N.B. 70. A. Gilb. 
RepL 107. Append. Chap. XLV. § 41. 

* Append. Chap. XLV. § 48. 

^/d.§4S. 

•J(1J44. ■ 

' 2 1^1. Pr. 2 Ed. 161. Imp. C. P. 7 Ed. 
745. Antii 110, 11. •* 

* S Hen. VI. 54,6. F, N. B, 70. A. Cfflb. 
Repb 106,7. Pr. Reg. 371. Tlie9.Bret).37, 
Append. Cliap. XLV. § 45. 

* 81 Hen. VI. 50. F. N. B. 70. A. Gilb. 
Re^ 106, 7. and see 2 Bos. & Pul. 137. 
where a (Ustringas issued, for compelUng the 
defendant’s aj^ieatance, on the removal of a 
cause’by the plaiatidS bp accedas ad cunam. 

rot. r. 


• Trj'e, 94. . - 

* For the form of a declaration in the 
county court, see Append. Chap. XLV. § 
22 . 

' F. N.H. 71. A. Gilb. R^jI. 113. * 

1 Durnf. & East, 371. I.Taont. .35. 

" 5 Taunt. 649. and see Allen v. MiUwttrd, 
H. 30 Geo. HI. C. P. Imp. C. P. 7 Ed. 
>633, 4. 

s;k ® 5 Taunt. 771. 1 Marsh. 341. S. C. 

^ Pr. Reg. 871. and see 2 Moore, 642. 
Append. Chap. XLV. § 54. 

11 H. Blac. 881. 2 Moore, 643. (c). 

* Pr, Reg. 370. Cas, Pr. C. P. 50* S* 
Append. Chap. XLV. § 62, 
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OP THE REMOVAL OP CAUSES, &C. 




Rule to avow, 
or make rogni- 
zance, &c. 


Subsequent pro- 
eeedings. 


or in the Common Pleas within four days *, after the end of the term, 
and -aerred on any day before the time in the rule has expired j and the 
plaintiff, in the King's Bench, must declare within four days after such 
service But the demand of declaration, whmi necessary, nhould not 
be made before the return of the writ The same mode of proceeding 
may be adopted, to compel the plaintiff to declare, where he neglects to 
do so, after having sued out and filed the writ of recordt^, &c.: And 
if he do not declare within the time limited by the rule, or obtain a rule 
for time to declare, the defendant may sign a jud^ent of non-pros upon 
whi(dt he is entitled to costs®; and in replevin, h^.may sue out a lyrit of 
retomo habendu^, or, if the distress was for rent^' proceed to execute a 
writ of inquiry, on the statute 17 Car. II- c. 7®* ff Ae party suing out 
a reeordari, &c. do not get it returned and filed within /juo terms, the 
other party should apply to the filacer, for a certificate that the same is 
not returned and filet !; which will be a sufficient warrant Jfor the cursitor 
to make out .t u#t tif procedendo, for remanding the cause td the inferior 
courf**: Or if either party, having sued out a reeordari, &c. neglect 
to file it, the othtij^ party, for die sake of expedition, may, without waiting 
till the end of the second term, sue out another writ of the same nature, 
and get it returned and filed, for removing the proceedings into the court 
above. 

After the plaintiff has declared, he should give a rule for th%,defendant 
to avow or make cognizance; and, in the Common Pleas, -if the writ by 
which a cause is removed, be returnable on the first return of the term, 
and the plaintiff do not declare within four days before the end'of that 
term, the defendant is entitled to an impar|ancc, though he has not ap¬ 
peared within the tajili *- The subsequent proceedings are similar to those 
in common cases. 


* AUen V. MiUivard, H. 30 Geo. III. C. 
r. Imp. C. P. 7 Ed. .')3S, 

» JI Eaiit, IBS. 

*'10 Moore, S2. 

*' F. N. R. 70 . A. Gilb. Repl. 100, 7. 
Append. Chap. XLV. § 55, &c. but see S 
Mootie, 64S. 


“ 1 Durnf. & F^st, S71. 

* Append. Chap. XLV. § 98. 

® Id. § 69. 77. 

0 Barnes, 222. 2 Sel. Pr. 9 Ed. 162. 
Imp. C. P. 7 Ed. 747. Aj)pend. Chap. XLV. 
§ 46. 49. • 

' 2 Boi & Pul. 137. 
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CHAP. XVII. 

Of the Declaration. 

t 

Having stated, in the preceding chapters, the various means of bring¬ 
ing the defendant ii^o (ipurt, when at large, in actions commenced by ori¬ 
ginal writ, or by bill of- Middlesex or latitat, in the King's Bench, or ca¬ 
pias quare clausum Jregii, &c. in the Common Pleas, or by venire facias, 
subpoena, or quo minus, in the Exchequer, axid also whatever is peculiar 
to the proceedings' in actions by or against attornies and officers, who are 
supposed to be already in court, and prisoners in actual custody of the 
sheriff, &c. or’’of tlie marshal of the King’s Bench or warden of the 
Fleet prison, with the removal of causes from inferior courts, I shall, in 
the present chapter, treat of the declaration in ordinary cases ; where the 
defendant, having been arrested upon or served w'ith process, either appears 
and puts in and perfects special bail, when necessary, or files common bail, 
or an appearance is entered or common bail filed for liim by the plaintifl^ 
according to the statutes ®. 

The declaration is a specification, in legal form, of the circumstances Declaration, 
which constitute the cause of action; and, in actions by original, is an ex- 
positic»a of the writ, with the addition of time, place, and Other circum¬ 
stances*": and it is either in chief, or hy the hye. A declaration in chirf In chief, or hy 
is at the suit of the same plaintiff, for the jrrincipal cause of action, or that 
for which the writ was sued out: A declaration by the bye is at the suit of 
a different plaintiff, or of the same plaintiff for a different cause of action. 

The plaintiff can in no case declare against the defcnthint, until the re- When delivered, 
turn day ttf the writ: and, except against aflorni.es or prisoners, the de- 
claration cannot be delivered or filed absolutely, until the defendant has Absolutely, 
appeared, and put in and perfected special bail, when necessary, or filed 
commontbail, or an appearance has been entered or common bail filed for 
him by the plaintiff, according to the statutes So, in an inferior court, 
a custom to declare against a defendant, before an appearance entered by 
him, or by some person for him, is bad in law **. But when the defendant JDe bene esse. 
has been arrested upon, or served with a copy of proce.ss aga|jist his per- 
sonj ihe plaintiff may declare de bene esse, or conditionally, on the return 
of thetri-it, before the defendant has appeared, or put in and perfected 
special bail, &c.; and the declaration, or copy of the bill, is usually de- Against attor- 

“ 12 Geo. I. c. 29. § 1. altered by 6 Geo. *• Co. Lit. 803. and sec ] Chit. IH. i Ed. 

II. c. 27. 43 Geo. III. c. 46. § 2. 45 Geo. 222. 

m. C. 124. § 8. 61 Geo. III. c. 124. § 2. & ' Lofft, 333. 2 Durrif. & East, 719. and 

7 & 8 Geo. IV. c. 4. § 130. c. 5. § 71. c. see Forrest, 38. 2 diit. Ili‘ji. 16.5. '' 

71. § 2. &. Ante, 114. 180, 21. 228.241, ^8 Barn. & Cres. 772. !i Dowl, & Kyi. 

2, S, 4. *719. S. C. 

3? E 2 
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nice, smd pri- livcwd before appearance, in actions against o«omM and (Officers of tlie 
toners. King's Bench, and prisoners in actual custody of the sheriff. 

Several defeni marshal, or warden*. When there are several defendants, against whom it 
is intended to proceed jointly, the plaintiff cannot declare until they are 
all in court *: And, in cases of contract, where bailable process is taken out 
against several defendants, for a joint cause of action, the plaintiff cannot 
declare against them severally **; but it is othenvise in the Common Pleas, 
where the process is not bailable ®; for in that case, we have seen the 
plaintiff is allowed to join four defendants, for separate causes of action, in 
one writ, and to declare against them severally; and if they do not ap¬ 
pear, he may bring them into court, by entering an appearance for them, 
according to the statute. So, in actions of tort, a party suing out bail¬ 
able process against several defendants jointly, may it seems declare sepa¬ 
rately against one of them ®, 

Time for declar- la actifuis bv hiU in tho King’s Bench, if the defendant appeared per- 
LX ^ sonally at thr return of the writ, the plaintiff was anciently obliged to de- 
^ dare against him within three days ^; or, if he appeared by attorney, the 

plaintiff must have declared before the end of the term s. Afterwards, 
the time for declaring was extended; and a rule was made by Coke, Ch. 
J. and the court, in tJie reign of James the first, that the plaintiff ought to 
declare the same term, or the term after bail was filed ; and in a sub¬ 
sequent case, the course of the court was certified by the secondary and 
clerks to be, that no declaration should be taken upon any bail, but within 
three terms after the bail filed j and it was said that Lord Ch. J. Popkam 
and the court, in his time, made an express order accordingly ; for be¬ 
fore then the usage was often otherwise: and the court in that case held 
it to be a very good course, and that it should not be altered *. In the 
case oiprisoners, the plaintiff, agreeably to this practice, was allowed Mree 
terms after the arrest, to remove the defendant, in order to charge him 
with a declaration At length, by the statute 13 Car. 11. stat. 2. c. 2. 
§ 3. the time for declaring upon a bill of Middlesex or latitat, in the King's 
Bench, was limited to the end of the next term after the defendant's ap¬ 
pearance ; and a rule was made by Hale, Ch. J. that the court would dis¬ 
charge ^soners on common hail, in two terms *: and in the time of HoU, 
Ch. J. -jpe course of the court was, that if a declaration were not de%ered 
on or before the last day of the second term, sedente curia, the defendant 


* For ilie diilincUons as to declaring ab~ 
idutdi/ and dr bene emte, in cht^ and by the 
bye, see, tile valuable Suggestions of Mr. Ser¬ 
jeant E, Imvics, for some alterations of the 
law, on die subjects of Practice, Pleading, 
and IJvideacc, &e. ji. ifi. 

* fl I>ttrnf. & East, 728. 4 East, 589. 

I Maule He Sel. 65. S Dowl. & Eyl, 847. 
K. Hi H 1 Bos. A Pul. 49. 

8 New'jKiq). C. E. 88. 1 Marsh. 874. 7 
Moore, SUi. 568. 1 Bmg. 48. tSS. S. C. 
C. P. Fcrrdtt, 31. 


1 Bos. & PuL 19. 4%; but see ft. £. 
8 Geo. IV. K. B. 

'* jinte, 149. 

* S Barn. & Cres. 734. 6 Dowl. & RyL 
682. S. C. 

< Stat. 8 Eliz. c. 8. § 8. Hans. IfOrod. 8. 
s Gilb. C. R. 40. 

‘ ■> 3 Bulst. 814. and see Hans. Inlrod. 8. 
'Oro. Jac. 680, 81, Jnle, 413. (c), 

‘ « Keh. 478. 

> Id. 812 . 
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sign a non pros ; and if he did not immediately sign it> though he 
might afterwards receive a declaration, yet he was not compellable to do 
so, bat he might well refuse it “: and accordingl)"^, as the practice of the 
court then stood, if the declaration was tendered at any tinpe after the end 
of the second term, and before the non pros was signed, the defendant was 
not bound to accept it, but might sign his non pros at any time after the 
end of the second term’*. But Mr. Justice Buller hai'ing expressed an 
opinion, that by the general rules of law, a plaintiff must declare against 
a defendant within twelve months after the return of the writ, though, by 
the rules of the court, if he do not deliver his declaration within two terms, 
the defendant may sign a ju^ment of non pros^; it is now settled, 
agreeably to that opinion, that unless he take advantage of the plaintiff’s 
neglect, by signing a judgment of non pros, the plaintiff may deliver his 
declaration, at any time within a year next after the return of the writ 

In the Common Pleas, or in actions by original in the^ King’s Bench, 
when the proceedings were ore tenus at the bar of the. court, the plaintiff 
was anciently demandable on the defendant’s appcanince ; and if he did 
not appear, or would not count against him, lie might have been imuic- 
diatcly nonsuited'. But the parties by consent, might have obtained a 
day before declaration, which was called a dies ddtus prcce parthnn ^; for 
the consent of the defendant exempted the plaintiff from the necessity of 
declaring immediately. In that case, if the defendant had made default 
at the day given, since there was no declaration, the plaintiff could not 
have had judgment, but was obliged to bring him in .again by process b ; 
for none could have judgment, but upon complaint exhibited against the 
defendant whilst in court. But after declaration, if the defendant had 
made default, judgment was given against him; because, having deserted 
the court, he ceased to oppose the plaintiff’s demand, and so submitted 
that the court should give judgment**. 

In process of time, when the proceedings were no longer ore tenus, btit 
the defendant was at liberty to apjwiar by attorney, the defendant could 
not have nonsuited the plaintiff, in the Common Pleas, without giving a 
rule to declare, and calling fur a declaration. If the writ were returnable 
in^rc weeks of Easter, or on the last return of any term, the defendant, 
havijig given a rule, and called for a declaration, might have enter^ a non¬ 
suit, if it were not delivcred./o</r days or more before the cssoin-day of the 
ensuing term ‘: and if the writ were returnable on any other return, the 
defendant, having in like manner given a rule, and called for a declaration, 
mightit seems have entered a nonsuit, if it were not delivered some time 
during the same term But if the defendant had appeared the first term. 


* 12 Mod. 217. 

R. M. 10 Geo. II. reg. 2. (h). K. B. 

' 2 Durnf. & East, 112. 

<* Id, ibid. S Durnf. & East, 12S, 4. 5 
Durn£ & East, S5. 7 Durnf. & East^ 7. but 
see 2 New Re^ C. P. 404. 
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OF THE DBCtAKATION. 

and ^ven no rule to declare, the defendant's stttnney might have bera 
compelled to accept a declaration the second term, with an imparlamce; 
and. the declaration^might have been entered as of that term, with an im> 
parlance over |o>the neitt, or in the first term with an iitcipkur, as the case 
reguired®. Imsoch case however, if the plaintiff had not declared the 
second term, a nonsuit might have been entered at the end of that term, 
upon a ^ntinliance over by dies datus, but not the third term or 
after 

At length it was settled, agreeably to the statute 13 Car. II. stat. 2. c. 
2. § 3. that " upiHi all process returnable the first or any other return in 
any term, the plaintiff shall have liberty, to the end of the next ensuing 
term, to deliver his declaration to the defendant’s attorney, or leave the 
same in the office; and the defendant’s attorney having entered his appear¬ 
ance with the proper officer, as of that term in which the process was re¬ 
turnable, sjid. in the Common Pleas, given a rule to declare in the proper 
office, at the vnd of *he ensuing term, or infovr days after the end there¬ 
of, and called on tlie plaintiff's attorney or clerk in court, if he can be 
found; the defendant may, at any time in the vacation of such ensuing 
term, after the rule for declaring is out, sign his non pros for want of a 
declaration, and not afterwards; and the plaintiff shall not, without leave 
of the court, have any longer time to declare, other than the time to be 
limited by the defendant’s rule K” But if the plaintiff be not called upon 
by rule to declare, he hath all the vacation of the second term to declare 
in If the plaintiff do not declare in that time, or obtain a rule for time 

to declare, his cause is out of court; and if he afterwards declare, the court 
will set aside the declaration for irregularity So, where a writ was re¬ 
turnable the last retiun of Trinity term, and an appearance being entered, 
the plaintiff proceeded no further, nor obtained a rule fer time to declare, 
upon which the defendant in Hilary term, being the third term after the 
return of die writ, gave tlie plaintiff a rule to declare, and for want of a 
declaration signed judgment of non p>'os ; the court of Common Pleas held 
it to be irregular, because the plaintiff by his o^vn default was out of 
court at the end of the second term, and the defendant therefore could not 
rule him to declare but at the end of the term, or within four days after 
And where one of two defendants having been holden to bail in 
Trinity term, the plaintiff proceeded to outlawry against the other, and 
delivered a declaration against the former on the first day of Easter term 
following, not having obtained a rule for time to declare, it was holden 
that the cause was out of court, and the bail entitled to an exoneretur 

When a defendant is outlawed before judgment, the original is deter¬ 
mined, BO that the plaintiff cannot declare thereon while the outlawry re¬ 
mains in force, but is put to a new actions; And if two defendants are 

• B. M. 1664. § 16. K. B. § U. C. P. V. 8 Bos. & Pul 281. 4 Taunt. 716. 

•> Jl. H. 8 Ann. reg. 8. C. P. awl sec R. * AUen v. 3f2tem/, H. 80 Geo. III. C. 
M. to Geo. It reg. 2. (6). K. B. P. Imp. C. P. 7 Ed. 688, 4. 

Cas. t»r, C P. IS. Pr. Beg. 181. S. C. f 2 Nfew Rep. C. P. 404. 

*'h Taunt 649. am? see? Blab. Rej>. 876, * Cro. Elis. 706. W. Jon. 448. 
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jointly wed, and one appears, and the other makes defealt and is outlaw¬ 
ed, he who appears shall be charged with the whole But if a de¬ 
fendant be outlawed, and he reverse the outlawry and give bail, ^ he 
ought, the plaintiff may declare against him within'iwo terms after the 
outlawry is reversed; and if he do not declare within. tha8 time, the de¬ 
claration may be refused, but the plaintiff shall not be non-prossed-’*: 

And it sccpis, that after the reversal of an outlawry, the phiintijPT has his Aftpr reversal «f 
election, either to declare upon the first original, or to sue out a new one®, 

In declaring against A. upon a joint cmitractby A. and B., it is not enough 
to allege that B. was in due manner outlawed, without adding that he Was 
outlawed in that suii^: But an allegation that a co-defendant was out¬ 
lawed by due course of law, at the suit of the plaintiff, in this plea and 
i'uit, is sufficient, without a prout patet per recordum ®. 

In the Common Pleas, the course of that court is, that tilthough the in Commoii 
original be laid in London, for expediting the outlawry, yet when the de- ^ 
fendant comes in, the plaintiff may declare against him in any other 
county, be the action local or transitory ^: And where a writ of capias 
tjuarc clausum fregit was issued against two defendants, with an ac cliam 
in debt, upon wliich one of them was arrested and put in bail, and tlic 
plaintiff proceeded to outlawry against the other defendant, on an original 
writ issued against both, and afterwards declai-ed against the former de¬ 
fendant only, alledging that he was outlawed in that suit; tbc court, upon 
reference to its officers, held that these proceedings were regular, and 
would not sot aside the declaration K: obser\'ing, that it was founded on the 
original, on which one of the defeiuhmts was outlawed; and with respect 
to the writ with the oc eliam, on which the other defendant was arrested 
and put in bail, that writ was issued only for the purpose of bringing him 
into court, and having so done, it had answered its purpose; and that 
when a defendant is in court, the plaintiff may declare against him for 
any cause of action ho may think proper In a subsequent case, they 
w'oujd not entertain a motion made on behalf of a defendant, who had 
been arrested and was in court by his bail, which went to impeach an out¬ 
lawry against another defendant, who was not before tlie court The de¬ 
fendant in tliis court shall have his costs, to be taxed by the prothono- 
taries, if the plaintiff do not proceed within Iwo terms next after notice of 
the reversal of the outlawry 

If the plaintiff be not ready to declare, before the end of the next term Rule for time to 
after the return of the process, he may obtain a side-bar or treasury rule 
frdm the clerk of the rules in the King’s Bench ’, or one of the secondaries 
in the Common Pleas "*, for time to declare, until the first day of the en- 


* b Co. 119, (a). W. Jon. 448. but see I 
Maule & Sel. 243. 

•’ Com. Dig. tit. Pleader, C. 4. 

* W, Jon, 443. IVIarch, 9. 

3 East, 144. but see Co. Uu 188. 6. 
383. A 
® 7 East, 60. 

‘ 3 Lev. 246. 


® 2 Moore, 87. 8 Taunt. 187. S. C. 

'* 3 Moore, 69. 8 Taunt. 189. S. C. and 
sec 2 Moore, SOI, 8 Taunt. 304. S. C. 

‘ 8 Moore, 90. 
k R. T. 33 Car. II. C. P. 

> Append. Chap. XVII. § 1. 
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suing term ; a copy of which rule should be served on the defendant's at* 
torney, or stuck up in the King’s Bench or prothonotaries’ office, if the 
defendant have not appeared: And, in the Common Pleas, there is no dif¬ 
ference in this respdet, ]t)etw«en a rule for time to declare in replevin, aad 
in other actions This rule cannot in general be had, whae the defend¬ 
ant is a prisoner *•. But where, on a writ against three, one was arrested 
and lay in gaol, and the other two absconded, the court refused to discharge 
the prisoner j saying, that he must appear for all, or lie in gaol till the 
other two were outlawedIn such case however, the plaintiff, in the 
Common Pleas, must move the court, or apply to a judge, for time to de¬ 
clare against the prisoner, until the butlawry or appearance of the other 
defendants ••; and shew that he is using all due diligence in proceeding 
For furtlicr time, against them. If the plaintiff be still unprepared, he may obtain rules for 
further time to declare, from the beginning to the end of the ' term, and 
from the end of one term t.o the beginning of another, alternately, as often 
I’eremfiiory rule as may be But after several rules have been obtained, the 

courts will muive a peremptory one, for the plaintiff to declare before the 
end of the term in which the motion is made The rule for this purpose. 


hi the King's Bench, is absolute in the first instance, and drawn up on a 
motion papcr*signed ,by counsel ; but, in the Common Pleas, it is a rule to 
Nonpnit. shew cause: And, in the latter coart, when the plaintiff does not declare, 
after having obtained tipie for that purpose, the defendant may sign judg¬ 
ment of non pros, without giving a rule to declare 

and filed bail 
led it for him 

according to the statute, the plaintiff may declare bp the bye, in as many 
different actions as he thinks fit, at any time before the end of the next 
term after the return of the process b : And after a plea in abatement, if 
the plaintiff enter on the roll quod billa cassetur, el defendens eat sitte die, 
he may at any time during the same term in which the process is return¬ 
able, deliver a declaration by the bye against the defendant •*. It is also a 
settled point, that when bail Is filed by the dfmdanl, upon a bill of Mid~ 
dlesex, or latitat, &c. any other person besides the plaintiff may declare 
against'him by the hye, at any time during the term wherein the process 
is returnable, sedente curia *: But where bail is filed by the plaintiff ac¬ 
cording to the statute, this is not such a general bringing of the defendant 
into court, as will warrant any person, except the plaintiff, in dcHverii^ a 
declaration by the bye against liim 'The plaintiff in the original action 
must declare in chitf, before he can declare by the bye^: but any other 


Drolnriitionjby In the King’s Bench, when the defendant has appeared 
ly biiL * “ bill of Middlesex, or latitat, &c. or the plaintiff has fi 


® u Taunt. 85. Anie, 417. 

" Pr, Reg. 887. 

, /Vf Otr, E. 12 Geo. III. K. B. 2 
Ciomp. S Ed. 8. Baruei, 896.401. 2 Blac. 
Rep. 759. 

* M fSfef. 2 New Hep. C. P. 404. 
f A}^b 4. Chap. XVII, § 6,6. - 
'Ui.lS4e.br. 

1« CJeo.4I. frg, K, B. 


but see Gilb. K. B. 310. 

*' 5 Durnf. & East, 034. 

* Poph. 145. Garth. 377. I Salk, 2. & C. 
Gilb. K. B. 810. 342. 4 Bur. 2181. S 
Durnf, & East, 627. 

* 2 Str. 1087. Cas. Hardw. 207. 
S. C. R. M. 10 Geo. II. reg. 1. K. B. 

‘ 6 DutaE & East, 158. 7D«ni&AEasf, 
80, But takii^ Ote declaration by the bye 
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perscm my declare by Uie bye, before the delivery of a declaration in 
tMrf*: And indeed, as the plaintiff is flowed into terms for declaring, 
another person who has only one, might otherwise be deprived of the op¬ 
portunity of declaring by the bye. Where the plaintiff, h&ving declared 
in his own right, afterwards declared as executor, without indorsing the 
declaration “ by the bye,’' when delivered, but the defendant's attorney 
was told it was “ by the bye,” the court of King’s Bench, on the opinion- 
of the master, held it to be regular •». 

In actions by original in the King’s Bench, the practice of dedmng by 
the bye is similar to thut in the Common Fleas; where the tame plaintiff 
is allowed to declare against the defendant by the bye, in as many differ¬ 
ent actions as he thinks fit, at any time before the end of the next term 
after the return of the process ; and he may so declare in the same term, 
though the debt and costs on the first declaration are paid : but he can¬ 
not declare by the bye, after the end of that term®; nor can any other 
person declare by the bye, except the plaintiff If the plaintiff sue out a 
writ at the suit of himself and mfe, he may deliver a declaration by the 
bye at his own suit e : but if an action be brought by the husband only, 
and a declaration delivered in that action, he cannot declare by the bye at 
the suit of himself and wife, there being no process to warrant it If the 
writ be special, the plaintiff cannot declare by the bye, till he has declared 
in the original action ‘; but if it be with an ac etiam only, he may deliver 
as many declarations as he thinks fit thereon against the defendant, daring 
the same term; though he will lose his bail, by declaring for a dif¬ 
ferent cause of action from what is expressed in the ac etiam So, on 
a capias with an ac etiam, at the suit of an executor, the plaintiff cannot 
deliver a declaration by the bye at the suit of himself personally; but if 
the writ be a general quare clausum fregit, the plaintiff may declare by 
the bye as executor, or qui tarn, or as assignee of the sheriff*. 

The parts of a declaration arc, first the title; secondly, the venue, 
thirdly, the commencement; fourthly, the statement of the cause of action ; 
and lastly, the conclusion The declaration by bill, in the King’s Bench, 


out of the office, is a waiver of the irregu¬ 
larity. 3 East, 342. 

® Con, Phillijn’s Case, 1 Cromp. 3 Ed. 96. 
® Per Cur. E. 21 Geo. III. K. J). Ap¬ 
pend. Chap. XVIII. § 4-. 

' Pr. Reg. 142. 

*Jd. 144. 

• Barnes, 346. 
f Cas. Pr. C. P. 6. 

« Td. 132. 

»> Jd. 131. Barnes, 337. Pr. Reg. 142. 
S.C. 

‘ Cas. Pr. C. P. 58. 

^IiLibul. Pr. Reg. 137. S. C. 8 Wils. 
Cl. 

‘ Sjutring, E. 10 Cco. Ill. C. 

P. Imp. C. P. 7 Ed. 190. 


" In Heath’t Maxims, it is said that a 
count or declaration, being terms equivalmit, 
ought principally to contain three things: 
first, the names of the plaintiffi and defendant, 
who in actions real are called deTnandant 
and tenant, and the nature of the action; 
and this by some is termed the demonstra¬ 
tion, or denumstraiwe part of the count: se¬ 
condly, the Ume, the ^ce, and the act; in 
which ought to be comprehended how and in 
what manner the action did scerne^ or first 
arise between the parties; when, what day, 
what year, and what place, and to whom the 
action shall be given; which is called the tie- 
darative part of the count: and lastly, ti»e 
jjerdote or conclusion, which is unde deterin. 
raius eat, &v. : in whiclf the plaintifl' ought 
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riHmM itegularly be mtitled of the day 4>n whicb the writ ib returiudtle; 
for the bill, of which it is a copy, cannot be filed till the bail is put in, 
which cannot be till the return of the writ *: And where there are several 
defirndents, who put in bail of different terras, the declaration should be 
entitled of the term when the last bail was put in ^ In practice it is 
usual, in both courts, wlien the cause of action will admit of it, to entitle 
ihe declaration generaUy, of the term in which the writ is returnable; and 
though filed or delivered, it cannot regularly be entitled, of a subsequent 
term ^: And, in the Common Fleas, after the removal of a replevin cause 
by writ of recordari facias hqudam, the declaration must be entitled of 
the term iu which the writ is returnable, or that of the appearance But 
the declaration should always be entitled after the time when the cause of 
action is stated to have accrued: therefore, when the cause of action is 
stated to have accrued after the first day of the term in which the writ is 
returnable, the declaration should be entitled of a subsequent day in that 
term, aad not of the term, generally ; for a general title refers to the first 
day of tiic imn, aj.d upon such a title it would appear that the action was 
commenced before the cause of it accrued. Yet, where the cause of ac¬ 
tion was stated to have accrued on the first day of term, the court of 
King’s Bench on demurrer held, that the declaration might be entitled of 
the term generally: for the delivery of the declaration is the act of the 
party, and in ancient times it could not have been delivered till the sitting 
of the court; so that the cause of action might well have accrued before 
the actual delivery of the declaration So, where a cause of action arose 
on tlie 29th of January, being the first day of the fourth year of the reign 
of his present majesty, and the declaration was entitled*' Saturday next after 
15 days of St. Hilary, in Hilary term, in the third yciir of King George 
the 4th,” which would be the 1st of February, in the fourth year of his 
reign, che court on demurrer held, that the declaration was properly en- 
titlod, though the plaintiff appeared in terms to have commenced his action, 
before the cause of it had arisen And it is now hidden to be no error, 
to entitle the declaration of a term generally, though the cause of action is 
stated therein to have accrued after the first day of the term c. 

How corrected. Whiin a declaration is improperly entitled, the plaintiff may have it cor¬ 
rected, on an affidavit of the fact : And leave has been given to amend 

to aver and proffer to prove his swt, and shew S4S. 282. 

the damage lie hath sustained by the ilbong •’ 1 Wils, 242. 

and injury done Ijy the defendant: And the “8 Dumf. & East, 624. 

declaration, according to tliis definition, con- •> b Taunt. 771. 1 Marsh. S41. S. C. 

aisting of a trin, somewhat resembling the JltUe, 417. 

logicd minor, and turndtision, some of * 1 Durnf. & East, 116. and see 3 Wils. 

the anejento, (among whom none was more 154. 2 Blac. Reji. 735. S. C. 

fond of it than Mr. Fketioomi, the famous ^ 2 Dowl. & RyL 868, 

refiorde? of ionifon,) conceived to be a per- * 10 Moore, 194. 2 Bing. 469. 1 M'CfcL 

fo« syilogfem. Heath’s Max. 2. And see & Y. 202. S. C. 

a« ts!{ foe »veral parts of a declara- <> 1 Wils. 78. 2 Wils. 266, 7 Durnfl & 
Uon, T' Chit. M. 4 Ed. 234> &c. East! 474. aad sec 2 CWb Rep. 22. but sec 

• Caa. tmp. il«#dw. 141. Imt tifo mac, a Taunt. 19. 1 Marsh. 419. S. C. 
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th< dAcbuvfeion, by entitling it of the day on which it was actually delivered, 
instead of the term generally, in order to accord with an averment therein, 
that other defendants named in the ivrit were then outlawed •. So, in an 
action against the marshal for an escape, where the bill was entitled gene> 
rally of Michaelmas term, and the escape was alleged to have taken place 
on the 15th November, the court, after special demurrer, allowed the 
plaintiff to amend, on payment of costs; although it appeared by affidavit 
that tlie prisoner had returned into the custody of the marshal, before any, 
application for liberty to amend was made K And the title of a dcclara* 
tion may be set right, at the instance of the defendant, if necessary for his 
defence *: Thus, where the declaration is entitled of the term generally, 
and the defendant pleads plene administravit or a tender made before the 
exhibiting of the bill, upon which hfc would give in evidence an adminis¬ 
tration of assets, or tender made, between the first day of the term to 
which the bill relates, and the day of suing out the writ he has a right 
to call upon the plaintiff to entitle his declaration properly «. 

The vemic in personal actions, or county where the action is laid and Venue, 
intended to be tried, is local or transitory K When the action could only Local, 
have arisen in a pariictilar county, it is local, and the venue must be laid 
in that county: for if it be laid elsewhere, the defendant may demur to 
the declaration ; or the plaintiff, on the general issue, will be nonsuited 
at the trial Such are all real and mixed actions, and actions of ejects 
meat, and trespass quare clausum fregit, &c. And an action on the case 
fur a nuisance is held to be local in its nature; and the nuisance must be 
proved to have been committed in the county where the venue is laid 
But where the action might have arisen in any county, as upon contracts. Transitory, 
it is transitory, and the plaintiff may in general lay the venue wherever he 
pleases ; subject however to its being chmiged by the court, if not laid 
in the very county where the action arose. 

To use the w'ords of Lord Mansfield, in the case of Fairigas v. Mos~ Substantial <li»- 
tyn ‘“ Tliere is a formal and a substantial distinction, as to the locality 
of trials. I state them," says he, as different things: With regard to With regard to 
matters arising within the realm, the substantial distinction is, where the J^tltotlwrtBlm. 
proceeding is m rem, and where the effect of the judgment could not be 
had, if it were laid in a wrong place. That is the case of all ejectments, 
where possession is to be delivered by the sheriff of the county; and as 
trials in England are in particular counties, and the officers are county 

» 1 East, 183. • f Gilb. C. P. 84. 

>> 6 Barn. & Cres. 196. “I Wils. 165. 

* 5 Barn. & Cres. 151. 7 DowL & Ryl. ** Cowp. 410. 2 Blac. B^. lOSS. 

731. S. C. M Taunt 379. but see 2 Campb. 3. 1 

* Cas. temp. Hardw. 141. And see fur- Bos. & Pul. 225. 

ther, as to the mode of entitling the declara- Glib. C. P. 84. and see 1 Wtns. Sound, 

tion, and the consequences of a mistake 5 £kL 74. (2.) 

therein, I Chit 4 Ed. 237, Stc. ‘ Cowp. 170, 7. and see 2 Campb. 274. 

* 1 Sir. 688. 1 Wils. 39. S. C. cited. 1 St^li. Pt. a)6, Stc. 

Wils. 30A B. P. and see 4 Esp. Eep. 73, 4. 
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With r^ard to matters that arise oat of the realm, there is a svbstaniial 
distinetitm of locality too; for there are some cases that arise out (d the 
realm, which ought not to be tried any where but in the country where 
they arise: as if two persons fight in France, and both happening casually 
to be here, mie should bring an action of assault against the other, it might 
be a doubt whether such an action could be maintained here; ‘because, 
though it is not a criminal prosecution, it must be kid to be against the 
peace of the king; but the breach of the peace is merely local, though the 
trespass ^inst the person is transitory. So, if an action were brought 
relative to an estate in a foreign country, where the question was a matter 
of title only, and not of damages, there might be a solid distinction of 
locality. 

But there is likewise & formal distinction, which arises from the mode 
of trial: for trials in being by jury, and the kingdom being di¬ 

vided into wmties, and each county considered as a separate district or 
principabty, it isubsolutely necessary that there should be some county 
where the action is brought in particular, that there may be a process to 
the sherifiT <rf that county, to bring a jury from thence to try it. This 
matter of form goes to all cases that arise abroad: but the law makes a 
distinction between transitory and local actions: If the matter, which is 
the (»use of a transitory action, arise within the realm, it may be laid in 
any county, the pkee not being material; as if an imprisonment be in 
Middlesex, it may be laid in Surrey, and though proved to be done in 
Middlesex, it does not at all prevent the plaintiff from recovering damages. 
The place in transitory actions is never material, except where by particn- 
kr acts of parliament, it is made so; as in the case of churchwardens and 
constables, and other cases which require the action to be brought in the 
county. The parties, upon sufficient ground, have an opportunity of ap¬ 
plying to the court in time to change the venue; but if they go to trial 
without it, that is no objection. 

So, all actions of a transitory nature, that arise abroad, may be laid as 
happening in an English county •*. But there are occasions whidi make 
it absolutely necessary to state in the declaration, that the cause of action 
really happened abroad; as in the case of specialties, where the date must 
be set forth. If the declaration state a specialty to have been made at 
Westminster in Middlesex, and tTpon producing the deed, it bears date at 
Bengal, the action is gone; because it is such a variance between the 
deed and the deckration, as makes it appear to be a different instrument. 


* 7 Damf. & Bait, 587,8. 

In 3 replication to a plea of nc unputs 
k 3 writ of dower, alleging a 
nuarioge k Sc^nd, it is not necessary to 
staki jbyv^y..0f venue, that the marriage was 
had hi wy iphco in Kngfand, i H. Biac. 
lU. necessary to lay a venue in 


a plea in abatement, that another person 
ought to have been sued jointly with the de¬ 
fendant ; and if it be pleaded that such other 
person is alive, to wit, in S^xUn, it will be 
considered as pleaded without any venue. 7 
l>umf. & East, $43. and see 1 Wms. Saund. 
5 Ed. 8. a. (1.) Steph. iV. 806, &c. 
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Butiiie lflw bad ih that case invent^ a flctiozi:*; snd‘ ^ tha jHatf 
shdl first set out the description truly, and then give a venue only fbr 
form, and for the sake of tri^, by a videlicet, in the county of Middlesex, 
or any other county." In declaring on foreign bills, though it is usual to 
state that they were drawn at the place where they bear date, adding the 
venue under a videlicet ■, yet this does not seem to be necessary >*. 

In an action upon a lease for rent, &c. when the action is founded upon 
the privity of contract, it is transitory, and the venue may be laid in any 
county, at the option of the plaintiff; but when the action is founded 
upon the privity of estate, it is heal, and the venue must be laid in the 
county where the estate lies Thus, in an action of debt or covenant, by 
the lessor against the lessee, the action being founded on the privity of 
contract, is transitory *•. So, if an action of debt be brought by the lessor 
against the executor of the lessee, in the detinet only, it is transitory*. 
And debt for use and occupation is not a local action But if the action 
be brought, as it may, against the executor of the lessee, as assignee, upon 
the privity of estate, in the debel and detinet, it is local s. In covenant by 
the grantee of the reversion against the lessee, the action being founded 
on the privity of contract, which is transferred from the lessor to the 
grantee, by the operation of the statute 32 Hen. VIII. c. 34. the action 
is transitory **. But in debt by the assignee * or devisee ^ of the lessor, 
against the lessee, which is founded on the privity of estate, the action is 
local. So, if an action of debt or covenant be brought by the lessor *, or 
I his personal representatives “, or by the grantee of the reversion ", against 
the assignee of the lessee, it is local, and the venue mus't be laid in the 
county where the land lies: and accordingly, in covenant against the as¬ 
signee of the lessee of premises, described in the declaration as situate 
within the liberties of Berwick upon Tweed, the venue cannot be laid in 
Northumberland “. 

There are some actions however, of a transitory nature, wherein the 
venue, by act of parliament, must be laid in a particular county. Thus, 
by the statute 3.1 Eliz. c. 5. § 2. " in any declaration or infarmation, the 
" offence against any penal statute shall not be laid to be done in any 
" other county but where the contract, or other matter alleged to be the 

offence, was in truth done; and every defendant in such action or in- 
" formation may traverse, and allege that the offence was not committed 
“ in the county where it is alleged: which being tried for the defendant. 
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‘f’«r if the plaintiff be theienpon nonauit, then the plaintiff shall be 
haired in that action or information." And, by the statute 21 Jac> X. 
c. 4. in all informations to be <^ibited> and in all bills, counts, plaints 
** and declarations, to be commenced against any person or persmts, either 
" by or on behalf of the king or any other, for ot ^^Bonceming any offence 
** committed or to be committed, against* any penal statute, the offence 
*f- shall he laid and alleged to hare been committed in the county where 
such offence was in truth committed, and not elsewhere." The former 
of these statutes is helden to be still in force; §nd it extends to all actions 
fjT informations brought by common informers upon pen,al statutes, whe¬ 
ther made before or after the 31 Eliz. ^ And hence it is a general rule, 
.that the venue in such actions or informations must be laid in the county 
where the offence was committed. The latter statute also extends as well 
to offences of omission, as of commission ^ There is an exceptioh however, 
in the statute, that it shall not extend to any such officers of record os 
had, in respe*!t of iheir offices, theretofore lavrfuUy used to exhibit infor¬ 
mations, or sue upon penal laivs; which exception extends to informations 
by the attorney general, in the court of Exchequer ; and there are some 
other exceptions in the statute, relating to offences concerning champerty, 
Ac. But the ftatute 21 Jac. I. c. 4. docs not. extend to offences created 
by suhsequeni, statutes ; and neither this statute ^ nor the 31 Eliz. c. 5K 
extends to actions brought by the party grieved. In an action on the sta¬ 
tute 1 & 2 Ph. & M. c. 12. for driving a distress out of the hundred, if 
the hundred in which the cattle were distrained be in one county, and 
the hundred into which they were driven iu another, the venue may be 
laid in dther county 8. But an action on the statute 3 Geo. II. c. 26. 
iot selling coals, as and for a sort which they really were not, must be 
brought in the county in which the coals were delivered, and not where 
they were contracted for **. And a penal action for non-residence must 
be brought in the county in which the living is situated^. In an action 
brought to recover penalties on the statute of usury, it appeared that the 
ecmtract was made in one county, and the money paid in another ; and 
tlie court held, that the venue ought to hare been laid in the county 
where the usurious interest was received .. 

There are also certain actions, wherein the venue, which would other¬ 
wise be transitory, must by various acts of parliament, made for protect¬ 
ing officers in the execution of their duty, he laid in the county wherein 
the facts were committed, and not elsewhere. Such are actions upon the 
case or trespass against justices of pra,ce, mayors or bailiffs of cities or 


* Com. Dig. tit. ulctwM, N. 10 Bui. JVi. 
JPti, 195. 4 Bur. 2467. 2 Dutnf. & East, 
2^. S Bos. AFiAS81. '4EB!it,385. 9 
Btst, £96.' 5 Taunt. 754. 1 Marsh. 320. 
a C.'m 321. (a), a Maule & Sd. 429. 

<'4 A Sd. 427. 

' * j|»S, 261. f^-er, 162. 3 Anstr. 

a’h. . ' 'i 

“ 1 Ss^aP72,.S, 195. Sel. 


M. Pru 6 Ed. 637. 3 Maule & Sel. 438,9. 
442, 3. 445. 

• 1 Show. 364. Bui. NL Pru 196. 

< JtUe, 14. Bui. m Pru 195. 

< 2 Carapb. 266. 2 Taunt. 252. S. C. 

*■ 4 East, 385. 

‘ 2 C£iit. Bep. 420. 

4 3 Barn. & Gres. 700. 5 Dowl, & Ryh 
618. S. C. 
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totm e(np0ratc;> headboroughs, p(ntrevoSj cwistables, tithii^-niea, churqh-. 
wardens, 8cc» or other persons acting in their aid and assistance, or by their 
command, for any thing done in their official capacityand also actions Officers of ex- 
against any person or persons, for any thing done by an officer or officers customs, 

of the excise or custom or others acting in his or their aid, in execu¬ 
tion or by reason of his or their office; or for any thing done in pursuance 
of the act ftfir consolidating the provisicms of the acts relating to the duties 
under the management of the? commissioners for the affairs of taxes, or 
any act for granting duties, to bo assessed under the regulations uf that 
act &c.; against an officer of iHe army, navy, or marines, for any thing Officers of 
done in the execution of, or by reason of his office ®; or against any per- 
son, for any thing done in pursuance of the acts relative to-larceny, &c. or On acts relative 
malicious injuries to property *^i But an action, against a constable is not *<> Ju'’ceny, &c. 
confined to the proper county, where he does not act in execution of his 
office 8. 

Also, by the 42 Geo. III. c. 85.the provisions of the statute 21 Jac. Against persons 
I. c. 12. with regard to the venue, &c. are extended to all persons having, 
holding or exercising, or being employed in any public employment, or any 
office, station or capacity, citlter bivil or military, either in or out of this 
kingdom; and who under t,and by virtue or in pursuance of any act or 
acts of parliament, &c. have, by virtue of any such public employment, 

&c. power or authority to commit persons to safe custody: and " all 
such persons, having such power or authority as aforesaid, shall have and 
be entitled to all the privileges, benefits and advantages, given by the pro¬ 
visions of the said act, as fully and effectually to all iutei^l and purposes, 
as if they had been specially named therein. Provided always, that when 
any action, bill, plaint or suit, upon the case, trespass, battery, or &lse 
imprisonment, shall be brought against any such person as is in this act 
described as aforesaid, in this kingdom, for or upon any act, matter or 
thing done out of this kingdom, it shall be lawful for the plaintiff bringing 
the same, to lay such act matter or thing to havfe been done in PFestmin^ 
sier, or in any county where the person against whom any such acti<Hl, 
bill, plaint or suit shall be brought, shall then reside.” 

On i^e other hand, the venue in a transitory action is in some cases al- When altogether 
together optional in the plaintiff; as where the action arises in Wales, or 
beyond the sea, or is brought upon a bond, or other specialty, promissory 
note, or bill of exchange; for scandalum magnaium, or a libel dispersed 
throughout the kingdom; against a carrier, or lighterman; or for an es¬ 
cape, or false return; and in short, wherever the cause of action is not 

• Stat. 2t Jac. I. c. 12. § 6. * Stat. 6 Geo. IV. c. 108. § 97. 

•> 23 Geo. III. c. 70. § 84. ‘ Stat. 7 & 8 Geo. IV. c. 29. § 75. & 

24 Geo. III. sesfi. 2. c. 47. § 35. 39. c. 30. § 41. 
which statute, however, is repealed by that of * 1 Str. 446. 3 Bur. 1742. and see 2 Esp. 

6 Geo. IV. c. 105. and see stat. 28 Geo. III. liep. 542. 3 Esp. Bcp. 226. 8 Stark. ATi. 
c.^. § 23. 6 Geo. IV. c, 108. § 97. iVi. 445. 

<* Stat. 43 Geo. HI. c. 99. § 70. § 6. 
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whoUjr ^ necessarily confine to a ainglie/c^tf ^ In these'eases, 
venue etmnot be changed by the courts, but upon a special ground. 

In Bi^tions by drigirud, the venue, in the Kill’s Bench, should in gene¬ 
ral he laid in the county where the writ was brought and if it be not 
so laid, the court will set aside the proceedings irregularity, and the 
plaintiff, we have seen*^, null lose his hail. But, in the Conunon Pleas, 
though the practice was formerly the same as in the King's Bench <*, where 
a^ arrest shall be ,by virtue of a capias adl respondendum in any county, 
and bul shall be put in thereupon, and the plaintiff shall ‘think proper 
afterwuds to declare in a different countj^i it shall not be deemed a waiver 
of the bail; but the recognizance of bail shall be as effectual for the benefit 
of the plaintiff, abd he may proceed thereon E^nst the bail, in the same 
manner as if the pLuntiff had declared against the defendant in the same 
cotmty in which the bail was put in % And it is a general rule, that the 
oountyjjn the margin will help, but not hurtr.- Hence, if there be no 
venue, <xr it he not laid with certainty s, in the body of the declaration, 
reference must be had to the margin ’; but where a pr<^er venue is laid in 
the l^y, thi county in the margin will not vitiate it In an action 
upon the case for a nuisance, if no place be alleged where the nuisance 
was committ^ the county in the margin shill be intended And, in 
stating ,i^ansitory facts, it is enough to allege a county for a venue, with¬ 
out a parish 

In actions by 6id against common persons, in the King’s Bench, the de¬ 
claration begins by stating the defendant to be in custody of the marshal ’; 
or, if be be in j^tody of the sheriff, or bailiff or steward of a franchise * 
having the returii and execution of writs, it should allege in whose cus¬ 
tody he is, at the time of the declaration, by virtue of the process of the 
court, at the suit of the plaintiffs'". If the action be brought by or 
against particular persons, as assignees, executors, See. the special charac¬ 
ter in which they sue, or are sued, idiould be set forth in the beginning of 
the declaration: And in actions against altornies, instead of stating that 
they are in custody of jthe marshal or shcrifi^ it should be stated that 


' See the cases referred to in Chap. 
XXIV. 

^ But wie ante, 4S3. 

‘ Ante, m 

* Barnes, 116. 

• R. ft. 28 Geo. m. a P. 

11 Wms. Saund. S Ed- 808. (1). And 
liote, ^Xiotd Hanhddce was of opttuon, that 
the/to the mtugin of the dedantion, was 
>•01 0 rjq|toa^ tnesni to aigsify the county, 
only a dedotatioD of each set^on or 
t^'rairo C!si.'<«)ip. Haidw. 



3 Dumf. & East, 887. 

* 1 Taunt.>879. and see 8 East^ 497. 5 
Taunt. 789. 1 Marsh. 803- S. C. And see 
further, as to the venue to personal actions, 
whether local or transitory, and the mode of 
stating it, with the consequences of a mis. 
take, and when uded, 1 Chit. PI. 4 EA 889, 
&C. 858, &c. Steph. J7.898, &c. 

»8Mattle&Sd.l48. 

> Append Chap. XV. § 19. Chap. XVIL 
$ 1^ dsc. Chap. XLVI. § 86. And for the 
fbnn of the beginning and condusion of a 
dechtfattoit to the Exchequer, see Append 
C^'XVIL S 1^ 80,81. , 

; Appead-Oil^ KV, § I, *c. 
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%hej .mm pretent hx court > > <»'> ?n actions against p^s ist imtmbeh of ifiiC 
house of commons, that they have privilege of parliament V 

In account, covenant, debt, annaUp, detinue, and replevin, where the origi- By original, in 
nal is a summons, the declaration by original writ, in the King's Bench or ^ 

Conimon Picas, begins stating that the defendant was summoned to an¬ 
swer : in actions on the case, trespass, ejectment, &c. where tlie original is 
an attachment, it^states that he was attached to answer But where hy 
the declaration it appears that the defendant was summoned, instead of 
tacked, or vice versd, the defendant cannot demur, without craving t^er 
of the original, and setting it forth, in order to shew that it does not war¬ 
rant the declaration 

It was formerly usual for the declaration by origitial to repeat the whole Hedtal of ori- 
of the original writ ®. But this practice being productive of great and un- 
necessary prolixity, a rule of court was made, that " declarations in ac- 
** tions upon the case, and general statutes, other than de&t, repeat not the 
“■ original writ, but only the nature of the action ; as that the defendant 
" was attached to answer the plaintiff, in a plea of trespass upon the case, 

" or in a plea (^trespass and contempt, against the farm of the statute . 

And in trespass vi et armis, commenced by original, it has been deemed 
sufficient, on a general demurrer, to state in the declaration^ that the de- 

IS ^ ' 

fendaut was attached to answer the plaintiff, in a plea of trespass, without 
setting forth the circumstances e. It even seems, that the omission of the Complaint. 

words " and thereupon the said plaintiff by-his attorney com])lains,” „ 

in the beginning of a declaration of trespass on the case, in the Common 

Pleas, is no cause of special demurrer \ And it is no o^ection to' a dc- Designation of 

duration, that the parties, having been once called by their names, are af- 

terwards designated by the terms plaintiff and defendant^; which is 

now become the common mode of declaring. 

In actions upon contracts, the declaration must in all cases state the Sutement of 
contract upon which the action is founded, and the breach of it: And this u^n^c^tracu’ 
alone, without more, is in some cases sufficient; as in an action of debt on 
bond, by the obligee against the obligor. d^oniracU 'tae either in writing \ Contracts, in 


“ App«^. Chap. XIV. § 18, &C. 

>> Jd. Chap. VI. § 12, &c. 

‘ Com, Dig. tit. Pleader, C. 12. 2 Wms. 
Saun4t 5 £iL 1. (1.) Append. Chap. XVII. 

§ 7, &c. Chap. XLVI. § 20, &c. 

* Cro. .Tae. 108. Cro. Car. 91, 1 Wms. 
Saund. 5 Ed. 318. 1 Sid. 423. 2 Kcb. 644. 

1 Mod, 3. 8. a 4 Mod. 246. 8 Salk, 701. 
6 Mod. 28. S. C. 2 Ld. Raym. 903. Fort. 
341. Cas. temp. Hardw. 189. Barnard v. 
Most, H. 28 Geo. 111. C. F. Com. Dig. tit. 
Pleader, C. 12.14. 3 M. 6. and see 2 Wlls.' 
86.896. 418. 1 H.Blac.249, U'1Sast,6C. 

1 PI. 4 Ed. 266, 7. Sjieph. FI. %24,5, 
And as ot/er cannot aosr1» the origi. 
Ton. 1. 


nal writ, it seems that the declaration is no 
longer demurrable for the above cause., 1 
Wms. Saund. 6 Ed. 316. (3.) but see 2 
Chit. Ilcp. 638. 

* Com. Dig. tit. Pleader, C. 12. 
f 11. M. 1654. § 12. K. B. R. M. 1664. 

§ 16. C. P. 

Cartb. 108. and See 1 Wms. Saund. 3 
Ed. 318. (3.) 

1 Bos. & PuL 86& And see further, as, 
to the mode of commencing declarations, 1 
Chit. Ft. 4 Ed. 264, &c. Steph. PI. 420. 

J 8 Tauntfc 121., 2 Marsh. 10#. S. C. 6 
Taunt. 406. ‘ 

, ■( '** Par the cases ih which it is necessary ' 

. 'vf' 
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writing, or by 
paroL 

ExprcM, or im¬ 
plied. 


Present, or fu¬ 
ture. 


How stated in 
declaration. 

Variance. 


<w by jparoi y if in writing, they arc either by detd under seal, or by agrei^^ 
ment without seal: and they are either express or implied ; the former cure 
created by the words, the latter by the obvious meaning and intention 
the parties. Thus, a covenant is implied, from the habendum in a lease, 
for quiet enjoyment; and from the reddendum, for payment of the rent 
So, on the indorsement of a note or bill, it is implied, that if the drawer 
or acceptor do not pay it, the indorser will, on having due notice of its 
non-payment **: And in general it may l)e remarked, that promises arc 
implied, to pay money on legal liabilities®. With regard to their ope¬ 
ration, contracts are present ot future; under the former, may be classed 
warranties, that a horse is sound, &c : the latter are to do or omit some 
act, or to procure it to be done or omitted by another Contracts must 
be stated iu the declaration as they were really made, either in terms, or 
according to their legal effect ®; and if there be a variance, it wll be fatal 


that the should bi* hi urrituig, see the 

statute of Irai.its and I'erjuiies, 29 Car. II. 
c. 3. § 4, r,. 

• S Bae. Abr. 296. 

Baylcy, on Bills, 29. 41, 2. 37. 

*•' Ante, 2. 

* See further, as to cmitracts in tmumpsU, 
1 Chit. pi. i EJ. 265, Ac. Lawes, on Plead¬ 
ing, Chap. IV. 

® 1 Marsh. 217. j)er Gibbt, Ch. J. > 
t For modem cases, in which variances 
between tlic declaration and evidence, have 
been hniden to be JiU-al, see 1 New Rej). C. 
P. ,351. 5 Rsp. Itep. 239. S. C. 2 Bast, 2. 

4 Maule & Sel. ~505. 2 Chit. Rep. 333. 3 

Moore, '<9. Gow, 21. S. C. 2 Barn. Sc Aid. 
301. 1 Chit. Rep. 28. S. C. Id. 60. (a). 

5 Barn. & Aid. 42. 1 Barn. & Cres. 16. 3 

Stark. A'e. l*n. 156. S. C. 2 Dowl. & Ryi. 
15. S. C. 2 Barn. & Cres. 20. 3 Dnwl. & 
Ryl. 2) 1. S. C. 3 Barn. & Cres. 462. 5 

Dowl. Sc Ryh .‘119. S. C. 4 Barn. & Cres. 
108. 6 Dowl. & Ryl. 200, S. C. 5 Barn. & 
Cres. 909. 8 Dowl. & Ryh 643. a C. 8 
Bing. 472. iu assumpsit s 4 Maule & Sel. 
470. 6 Maule & Seh 115. 1 Moore, 89. 2 
Barn. A A 111. 765. 1 Chit. Rep. 618. S. C. 
5 Moore, 164. 2 Brod. & Bing. 895. S. C. 
8 Dowl. A Ryl. li&.ia covenant; Ante, 225, 
6. in debt on bail bond; Hy. A Mo. 153. 1 
Cor. & P. 634.. S. C. in debt for usury; 4 
Barn, & Cres. 408. 6 Dowl & Ryh 483. 
8. C. 5 Bam. A Cres. 339. 8 DowL & Ryh 
98. SJ C. in case, against idierifij for escape 
Hit TCturo; Doug. 665. 4 Bam. A 
Crcf. 05ti. 7 Dowh A Ryl, 123. Hy. A 
Mu.S88, S. CS. %iease, against sherH!^ on 
»tat, 8 ,Anne, A H, | Bam. A Aid. 


756. 1 Chit. Rep. 507. S. C. for malicious 
prosecution; 4 Moore, 266. 1 Brod. A Bhig. 
538. S. C. against agent, for misconduct; 6 
Barn. A Aid. 613. 1 Dowl. A Ryl. 230. S. 
C. for libel; 2 Barn. A Gres. 486. 3 Dowh 
A Ryl. 728. S. C. for slander of title; 3 
Moore, 475. in re})let<in ; and 1 Car. A P. 472. 
on an indictment for a conspiracy. And for 
cases in which variances have been deemed 
immaterial, see 8 Kast, 8. IS Bast, 410. 6 
Taunt. 108. Id. 581. 2 Marsh. 287- S. C. 
8 Taunt 197. 2 Moore, 114, S. C. 1 Chit. 
Rep. 60. (o). 1 Brod. A Bing. 523. 4 

Moore, .515. 2 Brod. A Bing. 89. S. C. 5 
Moore, 74. 2 Brod. A Bing. 359. S. C. 4 
Barn. A Aid. 435. 5 Bam. A),,^ld. 964. S. 

C. 11 Price, 19. 3 Stark. A^. Pri. 156. 1 
Barn. A Cres. 18. 7 Moore, 283. 1 Bing. 
34. S. C. 8 Moore, 372. 1 Bing. 355. S. C. 
4 Barn. A Cres. 445. 6 Dowh A Ryl. 533. 
S. C. 7 Dowl. A Ryl. 140. 3 Bing. 633. 
in assumpsit; 1 Stark. A^. 294. 1 Chit. 

Rep. 518. (a). 4 Moore, 66. 1 Brod. A 
Bjng. 443. S. C. 9 Price, 642. 6 Moore, 
463. ,3 Brod. A Bing. 186, S. C. 1 Bara. A 
Cres. 368. S DowL A Ryl. 662. S. C. 1 
Car. A P. 80. 610. Ry. A Mo. 196. 1 Car. 
A P. 586. S. C. 1 Younge A J. 2. in co¬ 
venant ; Ante, 225. in debt on bail bond; 
7 Moore, 231. I Bing. 6. S. C. in debt on 
rq,levin bond; 1 Dnrnf A East, 235. 1 

ChH. Rep. 60. in debt for penalties; 6 Barn. 
A Cres. 251. in debt for rent; 4 Barn. A 
Ores. 380. 0 Dowl. A Ryl. 500. 8. C. in 
debt, agednst marshal, for escape; 7 Moore, 
845. for diverting a watercourse; 1 Chit, 
Rqr. 194. 4. Bdtn. & Cres. 161. 6 Dowl. te 
Ryh 291. S. C. for disturbance of cotat^; 
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In ofswnptU for use and occupation^ it is not necessary to state in what 
parith the premises are situated *: and where a parish is known as well 
by one name as another^ it is sufficient to (^l it by either ^ But where 
the situation of the premises is alleged in the declaratiim^ a variance in the 
name of the parish is fatal 

When the contract is by deed, it is not necessary to set forth the ron- 
dderalion upon which it is founded; at the law in that case implies a 
consideration, where none is stated ^: And a consideration is also implied, 
upon bills of exchange, and promissory notes: But in all other cases, the 
consideration, not being implied, must be stated in the declaration. C'on> 
sideratums are commonly said to be executed or executory; or in other 
words, the contract is founded upon something already done, or to be done: 
But there is a third species of considerations, partaking of the nature of 
both the others, as in the case of mutual promises^; where the plaiqtiff's 
promise is executed, but the thing whicli he has engaged to perform is 
executory. When the consideration is executed, the defendant cannot 
traverse the consideration by itself, because it is incorporated and coupled 
with the promise, and if it were not then in fact executed, it is nudum 
pactum: But if it be executory, the plaintiff cannot bring his action till 
the consideration be performed; and if in truth the promise were mode, 
and the consideration not performed, the defendant must traverse the per¬ 
formance, and not the promise, because they are distinct things 

It is also commonly supposed, that to m^e a good consideration, there 
must be either an immediate benefit to the party promising, or a loss to the 
person to whom the promise was made. But this rule seems to be too 
narrow; for it is said, that wherever a man is under a 7mral obligation, 
which no court of law or equity can enforce, and promises, the honesty and 


1 Bam. & Cres. 77. 2 Dowl. & Ryl. 184. 
S. C. 7 Moore, 304. 1 Bing. 46. S. C. in 
trover; 3 Uurni'. & East, 048. in case, on 
stat. II Geo. IJ. c. 19. § 3.; 4 Durnf. 
& East, 658. Dowl. Ryl. 2ft. Pri. 3b. 
for negligence; 3 Bam. & Cros. 541. 5 
Dowl. & Ryl. 292. S. C. for deceit; 2 Barn, 
St Cros. 2. 8 Dowl. & Ryl. 226. S. C. 
against the shertlf, for not taking sufficient 
pledges in rej^evin ; Ry. & Mo. 291. ng.ainst 
the sberii^ for an escape; 3 Dowl. & Ryl. 
48.3. 3 Barn. & Cres. 2. 4 Dowl, & Ryl. 
624. S. C. against the sherii^ for a false 
return; 9 Ekst, 157. 6 Maule & Sel. 29. 
for malicious prosecution; 1 Chit. Rep. 480. 

2 Barn. & Cres. 678. 4 Dowl. & Ryl. 230. 
>S. C. S Barn. & Cres. 24. 4 Dowl. & 
RyL 696. 8. C. 3 Barn. & Cres. 113. 4 
DowL & Ryl. 670. S. C. 3 Barn. & Cres. 
188, 9. (6). 4 Dowl. & %I. 810. 8. C. 
for libel; 6 Bam. & Cres. 84 9 DowU & 


RyL 20. S. C. in I'qilevin ; 4 Dowl. & llvL 
202. 9 .Moore, 556. 2 Bing. 271. 8. C. in 
tresjiass; By. & Mo. 252. >4 Barn. & Cres. 
850. 7 Dovl. & Ryl. 324. 8. C. 6 Barn. 
& Cres. 102. 9 Dowl. St Ryl. 97. S. C. on 
an indictinent for perjury. And see further, 
as to variance, 1 C’liit. P/. 4 Ed. 271, &c. 
334 Sec. 3 Stark. Evid. 1526, &c. 

* 6 East, 348. 1 'J'aunt. 670. 

*■ 1 Taunt. 570. and see 1 Bos, fit Pnl. 
226, 2Campb..3. 13 East, 9. 3 Taunt. 127. 
5 Manic St Sel. .326. 1 Chit; Pi. 4 Ed. 251, 
2. but see 2 Cnmpb. 274. 

‘ 3 Campb. 235. and see 4 Taunt, 700, 
1 Moore, 161, Holt A'l. IVi. .523. 8. C. 2 
Moore, 587. 8 Taunt. 639. 8. C. 

** 7 Durnf. & East, 475. and see 3 Bur. 
1639. 

* I Sdk. 171. 1 Ld. Raym, 665. 8. C. 

* Bui. ffu Pri. 146. 
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Inducement. 


Averments, 
when necessary, 
and when nut. 


Of performance 
of condition pre¬ 
cedent. 


Of condition 
cubsequrnt, utv, 
necessary. 


tecthitde of the'tbihg b a consideration; if a man promise to pay a'just 
debt, the recovery of which is barred by the statute of limitations; or if a 
man, after he comes of age, promise to pay a meritorious debt contracted 
during hi$ minority, but not for necessaries; or if a bankrupt in affluent 
circumstances, after his certificate, promise to pay the whole of hiS debts; 
or if a man promise to perform a secret trust, or a trust void for want of 
writing by the statute of frauds. In these and many other instances, 
though the promise give a compulsory remedy, when there was none be¬ 
fore, either in law or equity; yet as the promise is only to do what an honest 
man ought to do, the ties of conscience upon an upright mind are said to 
be a sufficient consideration 

■When the promise and consideration explain themselves, without refer¬ 
ence to any collateral matter, they arc stated in the declaration without 
any inducement: But when that is not the case, the declaration begins by 
stating the circumstances under which the contract was made, or to which 
the consid. niti(W refers; as iii an action of assumpsit to pay money, in 
cousiderrtio’i of iorbearance, or of staying proceedings, the declaration be¬ 
gins by stating the debt forborne, or the jrroccedings that were stayed. The 
inducement is in nature of a preamble, and leads on to the principal matter 
of the declaration; and as its office is explanatory, it does not require exact 
certainty ‘ 

When the consideration is executed, and the promise to pay a sum cer¬ 
tain, or to do or omit some specific act, the declaration proceeds at once 
from the contract to the breach, wdtliout any intermediate averments; as in 
the case of indebitatus assumpsit, to pay a precedent debt, &c. But when 
the consideration is executory, or tlie performance of the defendant's cove¬ 
nant or agreement is made to depend on the performance of a condition 
precedent, on the part of the plaintiff, the declaration ought to aver that 
the consideration has been executed, or the condition performed: for it is 
a rule, that in all cases where the estate or interest commences on a con¬ 
dition precedent, be the condition or act in the affirmative or negative, and 
to be performed by the plaintiff or defendant, or any other, the plaintiff 
ought in his count to aver performance; as if a man grant an annuity to 
another, when lie is promoted to such a benefice, &c. the plaintiff in an¬ 
nuity ought to aver that he is promoted &c. But when any estate or 
interest passes or vests immediately, and is to be defeated by a condition 
subsequent, or matter ex post facto, be it in the affirmative or negative, or 
to be perfonj|ed by the plaintiff or defendant, or by any other, perform¬ 
ance of that matter need not be averred® : as if a grant he of an annuity 


• Per Lord Mavejield, Cowp. 290. and see 
5 Taunt. ^6. accord, but see 3 Bos. & Pub 
249. (ij). semh. contra. And see further, as 
to-the eonsiderafim in assumpsil, 1 Chit. PI. 
262, Ac. Lawes, on Pleading, Cliap. III. 4 
Barn. & Cres. 8. 6 Dowl. & RyL 42. S. C. 
2 Bing. 46^. 1 M*Clel.&Y. 205. S. C. but 
*56 4 Barn. St Cres. S46. 6 Dowl. & Ryl. 


438. S. C. 7 Dowl. & Ryl. 14T 
** Com. Dig. tit. Pleader, C. 81. And see 
further, as to the inducement in assumpsit, 1 
Chit. H. 4 Ed. 260, &c, Lawes, on Plead¬ 
ing, Chap. II. 

' 7 Co. 40. a. 

^ PI. Com. 25. b. 

* 7 Co. 10. a. 



OF 7R& djsglaiution; 

to A. UU he be advanced to a benefice, A. in annuity need'not say tliat he 
is not yet advanced *, 

Covenants or agreements are of three kinds; first, such as are called 
mutual and independent, where either party may recover damages from 
the other, for the injury he may have received by a breach of the covenants 
in his favour, and where it is no excuse for the defendant to allege a breach 
of the covenants on the part of the plaintiff: Secondly, there are covfinants 
W'hich are conditions and dependent, in which the performance of one d«« 
pends on the prior performance of another; and therefore, till thijt primr 
condition be performed, the other party is not liable to an action on his 
covenant: Thirdly, there is also a sort of covenants, which are mutual 
conditions, to be performed at the same time ; and in these, if one party 
was ready and offered to perform his part, and the other neglected or re¬ 
fused to perform his, he who was ready and offered, has fulfilled his eiigage- 
nient, and may maintain an action for the default of the other, though it 
be not certain that either is obliged to'do the first act •>. 

The dependence or independence of covenants is to be collepted from the 
evident sense and meaning of the parties; and however transposed they 
may be in the deed, their precedency must dojiend on the order of time, 
in which the intent of the transaction requires their performance ^ The 
words by which conditions precedent are commonly created, are Jbr in 
coHsidcrutwn of, ita quod ®, pruinde &c. In general, if the agreement be 
that one party shall do an act, and that fpr the doing thereof the other 
shall pay a sum of money, the doing of the act is a condition precedent to 
the payment, and the party who is to pay shall not be compelled to part 
with his money, till the thing be performed 6. And however improbable 
the thing may be, it must be complied with, or the right which was to 
attach on its being performed does not vest: ns if the condition be, that A. 
shall enfeoff li. and A. do all in his power to perform the condition, and 
li. n ill not receive livery of seisin, it was never doubted, hut that the right 
which was to depend on the performance of the condition did not arise 
If a person undertake for the act of a stranger, the cases arc uniform to 


® 7 Co. 10. a. R. Com. 25. b. 30. a. 3S. 
b. and sec 1 Dunif. & b'ast, G4S. 2 H. Clac. 
579. For the eases in which it is, or is not 
necessary to aver the existence of a life, and 
how it may be averred, see 1 Wms. Saund. 5 
Ed. 235. a. (8.) 

•* Per Lord ManffvM, in the case of 
Kbigslon V. Preston, cited in Doug. 690,91. 
And sec fiie several modern cases on this 
subject, collected and arranged in Willes, 
157. (a), 1 Wms. Sauud. 5 Ed. 330. (4). 
3 Wms. SauntL 5 Ed. 108, a. (3). ScL 
m Pfi. 6 Ed. 108, &c. 510, &c. 1 Chit. 
PI. 378, &c. Lawes, on Pleading, Chap. V. 

® Doug. 690. and see 6 Durnf. & East, 
570.668. 7 DurnL & East, ISO. 


1 Vent. 177. 2}i. 3 Wins. Saund. 5 
Ed. 350. S. C. 

* 3 Ld. Eaym. 766. 
f Doug. 688. 

e 1 Salk. 171. 1 Ld. llaym. 665. S. C. 
and, see 1 Ld. Ilayra. 440. 686. 3 Sulk. 633. 
Com. Rep. 117. 13 Mod#539. S. C. 1 Str. 
536. 615. 2 Str. 712. 1 WiU. 88. 3 Bur. 
899, 2 Blac, Rep, 1318. Doug. 87. 272. 
630. 684. 1 Durnf. & East, 639. 1 H.BIac. 
870. 4 Durnf. & East, 701. 2 II. Blac. 123. 
389. 574. 5 Durnf. & East, 400. 6 Durnf. 
& East, 570. 665. 710. 7 Durnf. & East, 
135. 8 Durnf. & East, 866. 1 East, 303. 3 
Bos. & PuL 447. ,, 

“ 6 Dum^ & £ast,,?19. 
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tlievr that stich act mttst be petfonned*. And where there are matmA 
promisesj jet if one thing be the consideration far the other, there a per¬ 
formance is in general necessary”. 

If a day be appointed for the payment of mtmey, and the day is to 
happen before the thing can be performed, an action may be brought for 
the money, before the thing is done; for it appears that the party relied 
npon*hi8 remedy, and intended not to make the performance a condition 
precedent *: But where a certain day of payment is appointed, and that 
day is to haj^n subsequently to the performance of the thing to be done 
by the cwntract, in such case the peiformance is a condition precedent, and 
must be averred in an action for the money So if two men agree, one 
that the other shall have his horse, and the other, that he will pay lOI. for 
him, no action lies for the money, till the horse be delivered Another 
distinction to be attended to is, that where mutual covenants go to the 
n>/tole of the consideration on both sides, they are mutual conditions, the 
one precede'fit to the other ; but wbfte they go only to a part, and a breach 
may be f «• in damages, there the defendant has a remedy on bis cove¬ 
nant, and shall not plead it as u condition precedent *h And it is said, 
that where the participle doing, performing, &c. is prefixed to a covenant 
by another person, it is a mutual covenant, and not a condition precedent®’. 

An aiierment may be by any words which shew the matter to be as stated j; 
as that the plaintiff OTcr.?, or in fact saiik, or aUhongh, or because, or with 
this (hat, &c ^ And where there is a condition precedent, it is necessary 
to state in the declaration, that it has been performed, or a lawful excuse 
for its non-performance®. But there are some cases in the books, respect¬ 
ing conditions precedent, where the thing agreed to be done having been 
in effect performed, though not in the exact manner, nor with all the cir- 
cumstlbces mentioned, it ■was deemed a substantial performance”; as 
where the condition was to enfeoff, a conveyance by lease and relme has 
been deemiHl sufficient ‘: So, if the condition l>e for one to deliver the will 
of the testator, and he deliver letters testamentaryAnd wherever a man, 
by doing a previous act, would acquire a right to any debt or duty, by a 
tender to do the previous act, if the other jmrty refuse to permit him to do 
it, he acquires the ri^t as completely, as if it had been actually done; and 
if tlie tender be defective, owing to the conduct of the other party, sqch 
incomplete tender will be sufficient: because it is a general principle, that 
he who prevents a thing from being done, shall not avail himself of the 


* 6 Duvnf. & Ikst, '723. 

‘ 1 Salk. 171. 1 lal. Itayni. 665. S. C. 6 
Oumf. & East, 570. 7 Durnf. & East, 125. 

* 1 Salk. 171, 2. 1 Ijd. Rayni. 665, 6. 
S. C. and 2 H. Blac. 392. 

I H. Bkv. 37.*}. («). and soe G Durnf. 
A .EtHil, 572, S. 8 Durnfl & East, 37S. i 
Ka«t, 488, 4. 10 East, 295. 1 Ciiit. PL 4 
Ed. 281. m m Fri. 6 Ekh 517, &c. 


496. 

f Com. Dig. tit. Plfotler, C. 77. Wille*, 
1.34. 427. 1 'Wms. Saund.5 Ed. fl7. a. (4). 
236. o. b. 2 Wms. Saiiml. 5 Ed. 61. g. (9). 
4 Durnf. & East, 761. 6 Durnf. & East, 

670. 

^ 6 Durnf. Sr East, 722. 

> Co. Lit 207. a. 

^ Ulol. Abr. 426.;jf. 2. 4. 
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tKm-per&roniaDce which he has occasioned *. The p^ormanoe of a coadi-< 
tion precedent is also excused by the absence of the plaintiff, in those cases 
where his presence is necessary for the performance of the condition; by his 
obstructing or preventing the performance; or by his neglecting to do the 
first act, if it be incumbent on him to perform it ^: It is also excused in 
some cases, by his not giving notice to the defendant When the condi¬ 
tions are mutual, and to be performed at the sanie time, the plaintiff must 
aver that he was ready, and offered to perform his part, but the defendant 
refused to perform his*^. And when the sum to be paid is not ascertained, 
by the contract, the plaintiff must aver the facts necessary to ascertain it; 
as, upon a quantum meruit or valebant, that the plaintiff deserved to have, 
or that the goods were reasonably worth, a certain sum, &c.® 

When the contract is to pay a collateral sum upon request, there the 
request, being parcel of the contract, and as it were a condition precedent, 
ought to be specially alleged, with the time and place of making it ^; but 
when the contract is founded upon a precedent debt or duty, as in the case 
of a bond, or for money lent&c. or is for the payment of acoUateral sum 
on a day certain or otherwise than upon request *; or the debt or duty 
arises immediately upon the performance of the considerationthere it is 
not necessary to allege a special request, but licet so’pius requisiius is suf¬ 
ficient ; which is only a form of pleading, and if it be omitted, does not 
vitiate the declaration’. 

When the matter alleged lies more properly in the knowledge of the 
plaintiff than of the defendant, there the declaration ought to shew that 
notice was given to the latter ™ ; as where the defendant promises to 
give the phiintiff so much for a commodity as it is worth, or as any other 
had given him for the like, or to give so much for every cloth the plaintiff 
should buy, or to pay the plaintiff what damages he had sustained by a 
batterj', or to pay the plaintiff ’s costs of suit : And when notice is ne¬ 
cessary, it ought to appear that it \vas given in due time, and to a proper 
person But when tlie matter does not lie more properly in the know¬ 
ledge of the plaintiff than of the defendant, no notice is requisite " ; as in 


" Dung. 686. anJ sec 1 Duriif. & East, 
638. 

» 1 RoL Abr. 457, 8. 

* Id. 463. 467, 8. and see Co. Lit. 207. a. 

*’ 7 Durnf. & East, ISO. and see 7 Taunt. 
314. 1 Moore, 56. S. C. 

® And see further, as to the averment of 
performance, or excuse of perfomiaiice, in as- 
sumiisd, Sci. A't. Pri, 6 Ed. 108, &c. 1 Chit. 
iV. 4 Ed. 277, &c. Lawes, on Pleading, 
Chap. V, VI. and as to the/oj-ni of axxT- 
ment, and the consequences of a niislakc, 1 
Chit. PI. 282, &c. 

^ Com. Dig. tit. Pleader, C. 69. 1 Wms. 
Saiind. 33. a. (2). and see 2 II. Blac. 131. 
5 Durnf. & East, 409. But the time and 
place of the reejuest, being merely matter of 


form, the omission pf them cannot he taken 
advantage of in arrest of judgment, since the 
statute 4 Ami. c. 16. 10 East, 359. 

B ] Wms. Saund. 5 Ed. 32. 

*' Owen, 109. 

‘ 1 Lutw. 231. 

» 1 Str. 88. 

> PI. Cum. 128. h. Hardr. 38. 72. 1 Bos. 
& Pul. 59, 60. And see furtlier, as to a »v- 
qmU, 2 Wms. Saund. 5 Ed. 118, (.3). 12.3. 
(4). 1 Chit. PI. 4 Ed. 287, &c. Lawes, on 
Pleading, "Chap. VIII. 

“ Hardr. 42. and see 16 Vin. Ahr. tit. 
Notice. 5 Durnf. & East, 621. 

" Com. Dig, tit. Pleader, C. 74. 

® Hardr. 42, and see 1 Wins. Saund, 5 Ed. 
117.«. (2). 


Mutual condi¬ 
tions. 


Facts* necessary 
to ascertain ■ 
plaintiff’s de¬ 
mand. 


Request 


Hotice. 




Breach. 


Damages. 


Statement of 
cause of actioni 
for wrongs. 


Immediate. 


am >' 

.upon fin conditioned io petform an awards rnot^ of the 

award .need not be alleged, bemuse the de^dant may take notlce of it> ee 
well , as the plaintiff. So if, upon a treaty of marriagCj a promise be made 
to the father of the daughter, by the father of the son, to pay the daughter 
JOOl after the death of the son, if she survive, and the son die, an action 
may be brought upon this promise; and notice need not be given to the 
defendant of the death of the son ^ So, on a promise to pay so much 
money at the full age of* an infant, notice of his attaining that age need 
not be given, because it is as notorious to the one as to the other *. And, 
in an action on a promissory note, by the indorsee against the drawer, no¬ 
tice of the indorsement need not be averred^. 

The breach} in a declaration upon contract, is either negative, that the 
defendant has not done something which he contracted to do, or procured it 
to .be done by another, or that he has not done it, or procured it to be done, 
in a careful and proper manner; or it affirmative, that he has done some¬ 
thing wliu h h«‘ contracted not to do, or suffered it to be done by another, 
or that he !ms ite^ ived the plaintiff, on a warranty, &c. The breach must 
be assigned in the words of the contract, or in words tantamount, which 
comprehend the substance and effect of it. Where a party, however, has 
disabled himself from making an estate he has stipulated to make at a fu¬ 
ture day, by making an inconsistent conveyance of that estate, he is con¬ 
sidered as guilty of a breach of his stipulation, and is liable to be sued 
before the day arrives And, in assigning the breach of a covenant for 
quiet enjoyment, it is sufllcient to allege, that at the time of the demise to 
the plaintiff, A. B. had lawful right and title to the premises, and having 
such right and title, entered and evicted the plaintiff, without shewii^ 
what title A. B. had, or that he evicted the plaintiff by legal process 
When the damages sustained by the plaintiff arc naturally connected with 
the breach of contract, it is not usual to state them specially in the decla- 
jration; otherwise they should be stated, in order to prevent a surprise upon 
the defendant 

In actions for wrongs, the declaration should state the injury complained 
of; and in actions on the case, it should set forth, by way of iuducementy 
the circumstances under wliich the injury was committed, and the conse¬ 
quential damages resulting therefrom to the plaintiff. The injury com¬ 
plained of is immediate or consequential. When it is immediate, and in¬ 
cluded in the act complained of, there it is sufficient to state that act alone 
in the declaration, as in trespass vi et armis. The charge in such case 
ought to be direct and positive, and not merely by way of recital: There¬ 
fore, a declaration liy hill, stating that whereas, or wherffiore the defendant 


* Hardr. 48. and see 1 Wms. Saund. 6 
Ed. 117.«. (8). 

*■ 1 Boi. Afc Pid, 685. And see further, as 
to 1 Ohit. P/. 4 Ed. 865, &c. X^awes, 
«n Pleading, Chap. VII. 

* 6 Barn. Se Cres. SS6. 

^ * Durltf. ^ Eatt, 617. And see foriher, 
a* to die bmmh in amntpnt, 1 Cfdt ft. 4 


Ed. 890, &c. Lawes, on Pleading, Chap. IX. 

* Sec further, as to the damages in asmmp~ 
tit. 1 Chit. J7. 4 Ed. 896, 7. And as to the 
mode of declaring in general in auumjail, 
see id. 859^ Ac. Lawes, on Pleading, Chap. 
1. to XV. incluidve; in debt, 1 Chit Ph 
609^ &c.: and in covenant, uL 385, &c. 
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did the (let complained of, is bad on special detnumr; and vrag formerly 
Holden to be so, in arrest of judgment •; but noxr, it rritiy be amended at 
any time ^before or after judgment, by a right bill; the time of tiling 
whereof the court will not inquire into '*: And by original, the count part 
being helped by the recital of the writ, this fault is not fetal, even on a 
special demurrer 

When the damages in trespass are such as naturally arise from the act Damages, in 
complained of, or cannot with decency be stated, they may be given in evi- ^^“l**** 
dence under the alia etwrmia; but otherwise they must be stated in tho 
declaration **; And many things may be laid and proved in aggravation of 
damages, for which alone trespass would not lie; as trespass may be 
brought for entering the plaintiff's house, and beating his wife®, child, or 
servant^, and the beating may be given in evidence, to aggravate the da¬ 
mages : but in such case, the plaintiff cannot' recover damages for losing 
the service of his child or servant, because he may have a proper action for 
that injury K. So, /myjoM will lie for breaking and entering the plaintiff's 
house, under a false and unfounded charge and assertion that the plaintiff 
hod stolen property therein, per quod he was injured in his credit, &c.; 
and the jury may give damages for the trespass, as it is aggravated by 
such false charge So, in trespass quarc domum fregil, he may give in 
evidence that the defendant came into his house, and debauched his daugh¬ 
ter *; or that his wife was so terrified by the conduct of the defendant, 
that she was immediately talcen ill, and soon afterwards diedBut, in 
trespass quare clausum fregit, the plaintiff would not be permitted to ^ve 
evidence of the defendant’s taking away a horse *, &c.; and in the other 
cases, the evidence is allowed to be given, not as a substantive ground of 
action, but merely to shew the violence of the defendant’s conduct 

Consequential injuries, we have seen*", arise from mal~feazance, non- Consequential 
^feasatice, or mis-Jeazance. In actions for mal-feazance, three things are 
to be attended to in the declaration ; first, the motive, if any, which urged 
tlie defendant to the commission of the act complained of; secondly, the 
end which he had in view ; and thirdly, the means which he took of ac¬ 
complishing it. 'rhus, in an action for defamation, the motive is malice, 
the end proposed is to injure the plaintiff in his good name, &c. and the 
means arc the words spoken by the defendant for that purpose. In actions Arising from 
for mal-feazance, the motive is either malice, which generally speaking **®^/®**“*“^' 


* 2 Salk. 686. 1 Str. 621. 

”2 Str. 1151. 1162. 

' 1 Wils. 99. Barnes, 462. S. C. 2 Wils. 
203. And see further, as to the statement 
of the vryury, in actions for wrongs, 1 Chit. 
ri, 4 Ed. 336, &c. 

Peake’s Cas, NU Pri, 3 Ed. 64.87. and 
see 1 Sid. 223. 

® 1 Str. 61. and see Cro. Jac. 501. J 
Stark. Ni. Pri. 9B. 

( 2 Salk. 642. Holt, 699. S. C. 2 I-d. 
Kaym. 1032. 6 Mod. 127. Holt, 699. S. C. 


s 2 Salk. 642. Holt, 699. S. C. Bui. Ni. 
Pru 89. but sec Cro. Jac. 501. 

'* 2 Maule & Set 77. and see 5 Taunt. 
442. 1 Marsh. 139. S. C. 

( 1 Sid. 223. 2 Ld. Kaym. 1032. 6 Mod. 
127. Holt, 699. S. C, 8 Bur. 1878. 2 
Dumf. & East, 166. Bui. iVt. Pri. 89. 

** 1 Stark. iWi. Pri. 98. but see Peake’s 
Cas. jVt. JVi. 3 Ed. 87. and see 2 Phil. 
Evid. 134, 3. 

»1 ffid. 825. Bul. M Pri. 89. 
stale, 4, 
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Icttda |o «oinim«Bloji injiuks to the pem&> lur Ui0 gmtijSeatum. oi 
jBelf-Interest at the expense of anoth^’t and accordingly, the end 
the defendant has in view, is either to injure the plaintiff, or to l»em4t 
hhnself: and the meant he takes of accomplishing his intention, are either 
direct and open, or under colour of 1^1 process, or hy deceit, which is 
eitlier where there is a privity between the parties, as upon a sale of goods, 
&o. or where there is no such privity. In actitms for nm-feazance, or 
nm-J'eazance, the injury frequently proceeds from u mere neglect, without 
any bad motive imputable to the defendant. 

The circumstances attending the several injuries before mentioned, and 
which should be stated by way of inducement, are various, according to the 
nature and grounds of the action. In general, they disclose some rigiu or 
title in the plaintiff, or some diily to be performed by the defendant. .In 
actions for wrongs, affecting the absolute rights of persons, the right to 
personal security, being implied, need not be stated in the declaration; a» 
in actions itf eu'muU and ballery, &c. But when the wrongs complained 
of affect ihi' rdlMke rights of persons, the relation should be stated, in re¬ 
spect of which the plaihtiff is injured; as in actions for criminal cmiversa^ 
iion, &c.: And when an action is brought for defamatmi, it is usual to 
state in the declaration, by way of inducement, that the plaintiff is a person 
of good name, &c. and has not been guilty of the crime imputed to him 

In actions for %vrongs to real or personal property, the plaintiff’s right 
or title must be set forth in the declaration, either generally or specially. 
When a special title is necessary to maintain the action, it must be stated 
with certainty^: If a man allege in himself a title to the inheritance of 
freehold of lauds in possession, he ought regularly to say that he was 
seised ' ; or, if he allege possession of a term for years, ot otlier chattel 
real, thti,^ he ^vas possessed * .• So, if he allege ^oisin of things manurable, 
as of lands, tenements, rents, fee. he should say that he was seised in hiv 
demesne as of fee ; if of things not inanurable, as of an advowson, that 
he was seised as of fee and right, omitting in his demesne .• And it is a 
rule, that when title is necessary to be shown, if the jdaintiff derive a par¬ 
ticular estate from another, he ought tu shew that the other had such an 


• Com. Dig. tit. Action upon the Case for 
licfuwatum, G. I. And as to UiC induce- 
inuntiia a declaration for a see 1 Yuungc 
& J. 480. 

^ As to the mode of stating or setting 
forth, in a declaration or other pleading, the 
tfisin of the Uino, sec 1 Wms. Saund. h Ed. 
187. (1). sekin of a coj'poratiim, sole or ag¬ 
gregate, td, ibid, seisin of a husband, jure tcc- 
ores, ii. 238. (4). 2 Wins. Saund. a Ed.'288. 
(1}, feirsp and release, id. 10. (15). 11. (10). 
bargain and sale enrolled, 1 Wms. Saund. 5 
Ipd, 831. (8)k 261. «. (3). 2 Wms. Saund. 
6 Ed.ll>j^lS). i®. «• i^O), Jhtjfmeta, 2 
Wms. ^ Kd. 9. c. Jisne and praeltmm- 
tioiis, 1 Wpis. Saund. 5 Ed. 26,6. a. (S). 2 


Wins. Saund. .5 Ed. ilb.f.g. (1, 2. 4), de¬ 
vise, 1 Wins. Saund. 6 lid. 276. c. (2). lease 
or demise, >Vi. 276. (1). lease of tithes, 2 Wms. 
Saund. h lid. 297. (1). entry under lease, ^-c, 

1 Wms. Saund. 6 Ed. 147. (2). 202. o. (!)■ 
intercsse tenmsii, id, 261. (1). usdgameai of 
term, or reversion, id. 234. (3). 238. (2). at- 
tnmmeni, id. 234. b. (4). or a co)>yhM title, 
id, 348. (8, 9). As to the mode of setting 
forth itie title, in declarations in covenant, see 

2 Chiu jPi. 4 Ed. 209, &e. And see fur¬ 
ther, as to the shevring of title in declarations 
and other {deudiugs, Steph. PI. 821, &c. 

‘ Co. Lit. 17. a. 

® Lit. § 10. and see Com. Dig. tit. Pleader, 
Q. 36. 2 Bos, & Pul. 674. 
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interest as would enable him to make the estate*. ‘Hie reason whf the 
c^mencement of {Articular estate^ mast be shewn in pleading is, be«iuse 
they are created by agreement out of the primitive estate j and the court 
must judge whether the primitive estate and agreement be sufficient to 
produce the particular estate claimed: And this is a fnndmnentol rule, 
\riiich ought not to be broken upon fended inconveniences **. It is also a 
rule, that if the plaintiff claim under one who has only a particular estate, 
as for life, he must aver the continuance of that estate 

In setting forth a title to incorporeal hereditaments, the plaintiff must' 
shew that it was by grant, custom, or prescription. A g'rant ought regu¬ 
larly to be pleaded, with a proferi in curid of the deed containing it; but 
where the deed is lost or destroyed, by acddent or length of time, it may 
be pleaded without a prqfert Custom is properly a local usage, and not 
annexed to any particular person; such as a custom within a manor, that 
lands shall descend to the youngest son, or that copyholders shall have a 
right of common, &c. Prescription is altogether a personal usage; and is 
dther in a que estate, or in a man and his ancestors: the former is where 
the right claimed is annexed to, and passes with the land, in which case 
the plaintiff states that he, and all those whose estate he hath therein, have 
immemorially had such right; the latter is where the right is not annexed 
to the land, but lies in grant, in which case the plaintiff must aver that he, 
and his ancestors, have immemorially enjoyed it 

But in liersonal actions, it is seldom necessary to state a title specially 
in the declaration; fur damages are the gist of these actions, and the title 
only matter of inducement ; And it is a general rule therein, that jMsses- 
sion is sufficient evidence of title, against a wrong-doer K ; as in trespass 
qtiare clausum J'regil •*, &c. So, in an action on the case for a nuisance to 
the plaintiff’s house, &c. it js sufficient fur the plaintiff in his declaration, 
to state generally that he was lawfully possessed of the house, or other pro¬ 
perty affected by the injury complained of*: and if the declaration be for 
stopping up lights, it goes on to state, that by reason of his possession he 
had, and of right ought to have, the lights that have been obstructed K 
In like manner, the plaintiff, in an action for diverting a water-course from 
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By grant. 
Custom. 


Prescription. 
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For distui{>ance 
of rights of 
common, &c. 


For wrongs to 
personal pro¬ 
perty. 


For nan-Jfa- 
Mtnce. 


lii« inni, need only States iMt be vaafipweessed of the, i)iyiU> andtbpt the 
water had been accustomed, and of right ought to flow thereto/with^t 
stating that it was an ancient mill, or disclosing ihe grounds n|w}u which 
the right to the water is claimed* ** .. 

In an action u^n the caso for the disturbance oi rights of co»nno» &c. 
there is said to be this distinction; When the action is brought against a 
wrong-doer^ it is suihcient for the plaintiff to state in bis declaration, tliat 
he was possessed of a house or land, &c. and by reason of his possession 
thereof, was entitled to the right, in the exercise of which he has been dis¬ 
turbed. But when the plaintiff would lay auy charge or servitude on the 
land or property of another, he must set forth his title specially in the decla¬ 
ration Thus, in an action on the case against a stranger and wrong-doer, 
for disturbing the plaintiff in the use of a seat in a church, no title or con¬ 
sideration is necessary to he shewn: But when the plaintiff claims against 
the ordinary himself, who hath primd facie the disposal of all the scats in^ 
the cluirch, ho ought to sliew some cause or consideration, as building, re¬ 
pairing*', See, .A.nd though, In the other case, the plaintiff is allowed to 
declare upon his possession, yet he must prove his title at the trial: And 
possession for above sixty years of a pew in a church, is not a sufficient title 
to maintain an action on the case, for disturbance in the enjoyment of it ; 
but the plaintiff must prove a prescriptive right, or a faculty, and should 
claim it in his declaration, as appurtenant/to a messuage in the parish 
In declaring for vvrongs to personal property, the plaintiff must state his 
right; as, in tre,spass for taking goods, that they were his own goods or 
in trover, tliat he wa^ possessed of them, &c.: And, in a declaration in re¬ 
plevin, for toluug goods, the description number and value of them must 
be stated with certainty B. 

In actions upon the case far a breach of jiluty, the declaratiun should 
state the nature of the duty to be performed by the defendant: which is 
founded on the general obligation of law, the defendant’s particular situa¬ 
tion, or some contract or agreement between the parties. When the de¬ 
fendant is liable of common right, as to repair a wall, for preventing damage 
to his neighbour, it is not necessary for the plaintiff to shew a title in his 
declaration, or the special ground of the defendant’s liability But when a 
charge is imposed on another against common right, os owner of the soil 
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< 01 * tert^ntlnVj k Was ibnaerly holdeo, that ft title moist besltewn; as in an 
aetibn for not repairing fences S &c. So^ wluare a special* action on the 
case vms brought against the defendant^ for not keeping a boll and boar, 
the declaration was holdcn bad on demurrer, for not setting forth that the 
defendant was obliged , to keep them, cither by custom, prescription, or 
otherwise •>. But in a late case, where an action was brought for not re¬ 
pairing a private road, leading through the defendant’s dose, it was holden 
to be sufficient t.o allege, that the defondant, as occujner of the close, was 
bound to repair it *: And, jier Buller Justice, “ the distinction is, between * 
cases where the plaintiff lays a charge upon the right of the defendant, 
and where the defendant himself prescribes in right of his own estate: 

In the former case, the plaintiff is presumed to be ignorant of the defend¬ 
ant’s estate, and cannot therefore plead it ; but in the latter, the defend¬ 
ant, knowing his own estate, in right of which'he claims a privilege, must 
/set it forthIn actions against sheriffs or other officers, or against car- Misfeazance. 
tiers, &c. iar mis-feazance, the declaration, must state the nature of the 
plaintiff’s right, and ground of the defendant’s duty 

In actions upon the case for consequential injnrira, the damages which Damages, in 
the plaintiff has sustained, being the gist of the complaint, must be stated 
in the declaration; which damages must appear to depend on the injury 
complained of, and not be too remole, or happen from the intervention of 
another cause And they are either gaicralox special. Genera/damages General 
are such as naturally arise out of, or arc connected with the injury com¬ 
plained of: And, in actions for mal~feazance, they in general correspond 
with the end or design which the defendant had iii view, and which has 
been previously stated in the declaration; as, in an action for defamation, 
the declaration states that the defendant, intending to injure the plaintiff 
in his good name, &c. spoke the W'ords'complained of j whereby the 
plaintiff was injured in his good name, &c. Special damages arc cither Special, 
such as are superadded to general damages, arising from an act injurious 
in itself ; or such as arise from an act indifferent in itself, but injurious in 
its consequences: and, in either case, they must be specially laid in the 
declaration, or the plaintiff will not be allowed to give them in evidence 
at the trial. Thus, in an action for defamation, though the words be in 
themselves actionable, yet the plaintiff is not at liberty to give evidence, 
of any loss or injury he has sustained by the speaking of them, unl^s it 
be specially laid in the declaration e. If an ‘ action be brought for words 
that are not in themselves actionable, and the plaintiff do not prove the 
special damage laid in the declaration, he must be nonsuited; because the 
special damage is the gist of the action: but where the words are of them- 
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«^vi^ if the 1*6 ^ |ipy a^t find ftf 'tike 

though no B^id danja^ be ^ 

The declaration in g^^^tWctaden^ ^'to ihedamai^ of the plhiiti^T 
of a certain sutti of mwieir, and thertfsreUe hii suit, &c.” But in 
s penat action, broB^hl'hy a common infornier, where the plaintiff’s right 
to the penoltf accrues lipOn bringing the action, it is not necessary to ooh- 
dude in this ; as the plaiptiff caiptA have sustained any damage hy 
a previous detention of the penalty **. In actions against attomies and 
officers of the court, it is usual, though not necessary *=, for the plaintiff 
instead,of bringing mU» to pray Sto- And where the action is 

brought by bUl against a member of the house of commons, the bill con* 
eludes with a prayer of process to be made to the plaintiff, according to 
the statute, &c **. It was miciently necessary to find pledges to prosecute, 
and add tfaeif names to the declaration by bUl ^ ; but they are now holden 
to be mere matter of form, and nfky be found at any time before judg> 
ment'i 

The genciol requisites, or qualiti^ of a declaration are, first, that it 
correspond with the process; secondly, that it contain all the circum¬ 
stances necessary to maintain the action, and no more ; thirdly, that these 
circumstances be set forth with certainty and truth s. 

The coraespondence of the declaration with the process may be con¬ 
sidered, as it inspects the parties to the action, their Christian and sur¬ 
names, the description of the character in which they sue or are sued, and 
the nature of the cause of action. In the Common Pleas, when the process 
M not bailable, the plaintiff, we>have seen is aUowed to join four defend¬ 
ants, for separate causes of action, in one writ, and to declare against them 
severally ^; and accordingly, in *that court, on a common capias quare 
cbiusttm fregit against two, a'declaration against one has been deemed re¬ 
gularBut when the cause,of action is bailable, the plaintiff cannot de¬ 
clare against one defendant separately, upon joint process, and affidavit to 
hold to bail against two'; though they were sued upon a joint and several 
promissory note or though the other defendants are out of the juris- 
dictiun of the,court, and cannot therefore be served with process “: And 
where a defendant is held to bail, on a writ issued against himself and 
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8&othfir> sttd the plaintiff 4£^elareid 4 ^^iuit <aie aet aside 

^ declaration and sulisequeht proceefjiings ffv in!e| 5 Bl«ritjr •• So, where 
o^band and wife being arreted, the latter was discharged out of custody 
on filing common bail, and the plaintiff declared, against the husband 
alone, the court held the proceeding to be irregular K In the Common 
Pleas, however, the affidavit of debt and clause of ac elimi ia. boikble proH 
cess, point out the^person agajnst whom the actioh' is to proceed: ' ^we^ 
fore, where the affidavit of debt'Vas against A., the capias against A. and 
and the declaration against A. only, by whom bail was ptit in, that ' 
court held it W be regular®; So, upon a bailable capias against td^o de¬ 
fendants, with a clause bf ac eliam and affidavit of debt against one, the 
plaintiff, in that court, may regularly declare agaihst the latter defendant 
only And where the plaintiff first sued out bailable process against 
W. in which he only was named, and on which he was arrested and put 
in and perfected bail, and the plaintiff’then sued out serviceable process 
against four other defendants, in which W. was not named, and after¬ 
wards a declaration was delivered against IT. with the other four defend¬ 
ants, the court held the declaration to* be regul&r 

The declaration should regularly correspond M'ith the process, in the Christian and 
christioM and surnames of the parties. If a person enter into a bond by ® 
a wrong Christian name, and be sued thereon, he should be sued by that 
name ; it having been determined, that a declaration against him by his 
right name, stating that he executed the bond by a tvrong one, is bad 
And, as a man cannot have two Christian names, it has been holdeii, on a 
plea in abatement, that the plaintiff cannot declare against the defendant 
in his right name, with an alias of the name he is sued by «. Yet, where 
the defendant was sued by the name of Jonathan otherwise John Soans^ 
this was holdcn to be no cause of demuirer to the declaration; for non 
constat that it was not all one Christian name*’. If the defendant has been Misnomer of 
arrested by a wrong name, the sheriff and his officers are liable to an ac- mken^adviuitage 
tion of trespass and false imprisonment^: and the arrest being illegal, “f* 
the court, instead of putting the defendant to plead the misnomer in abate¬ 
ment, will set aside the proceedings and discharge him, if ^in custody 
or, if he has given a bail-bond, will order it to be delivered up to be can¬ 
celled ™. But iu cases of non-bailable procc^, if the defendant's name be . 
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muMrtsted in the the <! 0 ]»rt will QOt set a4de t^nt and proeaed- 
ings on motion, but will leave the defendant to bis plea in abatesment **. 
And if the defendant be called and known as well bj one name as 
other, or there be onlj an inaccuracy in the spelling, so that the name is 
idem the court will not interfere So, where A., having two 

Christian names> has omitted one of them in his dealings with B., he can¬ 
not, in an action brought against him by make the omission a ground 
for setting aside the proceedings ^ And Vhcrc the defendants had signed 
a regular bailrbond, they were holdcn to have thereby waived the irregu¬ 
larity of the omission of their Christian names in a capias ad respot^en- 
dum, directing the sheriff to take Messrs. L. and B The application 
for setting aside the prdceedings, which is founded oman affidavit of the 
misnomer ^ should it seems be made before the expiration of the time al¬ 
lowed for pleading in abatement^; and the court ^yill only Relieve the de¬ 
fendant, upon the terms of his filing common bail, and undertaking not to 
bring any avtioii If the plaintiff declare against the defendant by a 
ivrong name, he. may, if not estopped, plead the misnomer in abatement; 
and it is said that his entering into b bail bond to the sheriff in the wrong 
name, would not estop him from pleading in abatement in the original ac¬ 
tion ; though perhaps it might, in an action on the bail bond The safer 
way,, however, is for the defendant, when arrested by a wrong name, to 
enter into the bail bond by his rigbt namei stating that he was arrested 
by the name in the writ; for if his entering into it by a wrong name 
would not operate as an estoppel, it might be evidence, by his own ad¬ 
mission, of his being called as ivell by one name as the other *: And it is 
clear, that if the defendant, after being airested, were to put in bail above 
in a wrong name, it would estop him from pleading the misnomer in 
abatement ; even though he were himself no party to the recognizance 
The bail above, therefore, in such case, should be put in, and entered on 
the rect^nizance roll, by the defendant in his right name, as having been 
arrested by the name in the writ 

When process is taken out against a defefidant by a ivrong name, the 
misnomer may be cured by amending the writ, if there be any thing 
to amend by, and then declaring against the defendant by his right name*; 
but in doing this, the court will take care that it shall not operate to the 
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preJtidiiW of the sheriff*. Or, if the defendant ap]^J(r Byliisi right hhihe,, 
the^plaintiff ixiay declare agaiiiat him hy the naoke "ini Which he appears, 
suiting that he was arrested, or served with process, by the other j for by 
appearing, the defendant admits himself to be the person sued, and so the 
variance is immaterial*’. On process not bailable, if tlid defendant be 
sued by a wrong i^me, and do not appear, the plaintiff, we have seen ", 
cannot rectify the mistake, by appearing for him in his right name, ac¬ 
cording to the statute**: nor can he appear ft)r him in the name by which 
he is sued, and afterwards declare against him in his right name But 
if a defendant be arrested or served with process by a fvrong Christian 
name, and afterwards put in bail or appear by bis right name, -and the 
plaintiff declare against him by his right name, without stating’that he 
was arrested or served with process by the other, the court will not inter¬ 
pose in a summary way, and set aside the proceedings for irregularity ^; 
nor will they, on that ground, order an exonerelur to be entered on the 
bail-piece s: And it seems, that a misnomer in process may be cured, by 
an attorney's undertaking to appear *>. So, if a defendant be served with 
pnxjcss by a wrong Christian name, and afterwards the plaintiff enter an 
appearance for him, and serve him with notice of declaration, by his right 
name, and proceed to judgment and execution, the court will not set aside 
the proceedings for irregularity, merely on the ground that the defendant 
never appeared; becatise he ought to have pleaded the misnomer in abate¬ 
ment *: And the course is now said to be, when there lias been a mis¬ 
nomer in the writ, for the plaintiff, on the return of it, to file a declaration 
in the proper form; and the declaration so filed has been holdon to cure 
the objection to the writ It has also been dotorniined, that if thc 
plaintiff declare by a wrong Christian name, this is no ground of nonsuit 
at the trial, if it can be shewn that the defendant knew that the action 
was brought by the person who actually sues *; nor is it any objection to 
the plaintiff’s recovery, in an action on a promissory note, that one of the 
defendants is misnamed, if it be proved that he was the real person sued, 
and served with process And if the defendant be sued by a wrong 
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christkn iianic> and oimt to pkad the mUnoziter, the jdaintiff pm^d 
to judgment and executitm against hixn^ in the name hjt whl<dt he is sued *. 
• Upon general process, the plaintiff may declare, qui tain **,. or .es 0 xecut^ 
ot administrator, &c.; or the defendant may be, declared against in his 
representati^^ character But this rule will not hold e conqersot for 
where the pi^ess was to answer the plaintiff qui iam, &e. and the de> 
claration was in his own name only, omitting the iam part, the court 
held the variance to be fatal, and aside the proceedings In a sid)- 
sequent case, the proceedings were set aside, where the process was to 
answer the plaintiffs as assignees of a bankrupt, aud the declaration was 
in their own right ; for the plaintiff cannot declare against the defendant 
generally, on process sued out in a special character ®. So, where a writ 
was sued out by the plaintiffs as executors, and the declaration was by 
them in their own right, it \vas deemed a sufficient variance for discharging 
the defendant out of c(i‘'’tody on filing common haiU. 

Tile pyaliff may declare in chief, upon common process by hill in the 
King’s Ecnch, ot on a common capias qiiare clausum J'regit in the Com¬ 
mon Pltias K, for any cause of action whatever K And where the process 
was in trespass and assault, and the declaration in trover, the variance 
was deemed immaterial *. But, in bailable cases, the declaration shotild 
regularly correspond with the ac etiam in the writ, as to the nuture of the 
cause of action: Therefore, where the plaintiffs having held the defendant 
to hail on an affidavit in assumpsit, delivered a declaration in trover, the 
court of King’s Bench ordered an exoueretur to be entered on the hail- 
piece **. But they will not permit a defendant to take advantage of a va¬ 
riance in tlie amount of the debt, between the ac etiam part of the latitat 
and the declaration And though, where there is a material variance be¬ 
tween the ac etiam in the writ and the declaration, the plaintiff will lose 
his bail™, yet the court will not on that ground set aside the proceedings 
for irregularity®. It should also he rememhered, that in the Common 
Pleas, a variance between the writ and count, the ac etiam being in case 
on promises, hut the declaration in debt, is not a ground for entering an 
exoueretur on the bail-piccc, w'herc the sum sworn to is under 4(W®. By 
original, the plaintiff must declare in cliief, for the same cause of action 
as is expressed in the Avrit i’; and if there be a variance between the ori- 


^ 2 Str. 1918. 6 Taunt. IIA. 1 MnrsJi. 
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8 Durnf. & East, 416. and see S Wils. 
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1 6 Durnf. & East, 402. 
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gii^ writ and declaration, the court Will disdharge the defendant, on en¬ 
tering a common appearance “: But they will not on this ground set aside 
the proceedings; for that would bo permitting the defendant to do in¬ 
directly, what the practice of the court will not allow him to do directly, by 
craving o^er of the original writ, and pleading the variance Jliubatement 
The rules of pleading, upon which the statement of the^^usc of action 
depends, are founded in good sense; their obj^ts are precision and bre¬ 
vity : nothing is more desirable for the court than precision, nor for the 
parties than brevity Precision or certainty is of three kinds; first, to 
a common intent; secmidly, to a certain intent in general; thirdly, to a 
certain intent in every particular **: The second, or that which is to a 
certain intent in general, is all that is required in a declaration ; and 
it ought to be such that the defendant may answer it, a good issue be 
jmued thereon, and the court be enabled to give judgment ®. This cer¬ 
tainty should pervade the whole declaration; and is particularly required 
in setting forth the time, place, and other circumstances necessary to 
maintain the action But that which is alleged by way of conveyance 
or inducement to the substance of the matter, need nut be so certainly 
alleged, as that which is the substance itself s: and surplusage will not 
vitiate, except where it defeats the action *». 

If the declaration be defective in any of the above particulars, the de¬ 
fendant may demur : But if he do not, the defect may in some cases be 
aided by the defendant's plea, or by a wrdict for the plaintiff. If the de¬ 
claration want time, place, or other circumstances, it may ])c aided by the 
defendant’s plea; but not if it be defective in substance^: And a verdict 
will aid the omission of that which was necessary to be proved at the trial, 
and wthout which the jury could not have found for the plaintiffs. De¬ 
fects in the declaration are also frequently cured by the statutes oijeofails 

The declaration itself was formerly delivered, in the King’s Bench, to 
the defondant’s attorney, who made a copy of it, and then delivered it 
back “: But the copy is now made in that court, as well as in the Com¬ 
mon Pleas, by the plaintifif’s attorney™; and, except where the defendant is 
in custody, should either be delivered to the defendant’s attorney, or Jilcd 


* 6 Dumf. & East, 36^; W sec S Moore, 
SOI. 8 Taunt. SOi. S. C. 

•’ Id. 2 Wils. 398. Durant v. Serocold, 
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the clerk of the declaratro£i8 ,i9,,tae,,|i^};ng's^3^ or prothonotaries 
in tlie Contmoh Heaa. When the defendant has appear^, and ,fi|ed com¬ 
mon baih or special ImuI has been put in and perfected^ a copy of the de¬ 
claration should be delivered to his attorney if his place of abode be 
known,,- the delivery of a copy to the defendant himself, after he has ap¬ 
peared or filed bail, not being ^med sufficientAnd, on tbe delivery of 
a copy of the declaration, thd attorney must formerly have 

paid for the same, after the rate of fmr pence per sheet, computing sc- 
ventif tivo words to a sheet, together with the stamps or king's duty «, and 
foar pence for the warrant of attorney **. But now, it is not necessary for 
the defendant’s attorney to pay for a copy of the declaration, when de¬ 
livered ®; the stamps or king’s duty on copies of declarations are repealed, 
by the statute 5 Geo. IV. c. ^1.; and the plaintiff, we have seen cannot 
sign judgment, for the defendant’s refusing to pay four penbe for the war¬ 
rant of attorney, when a bojiy of the declaration is delivered to him. 

Ifl lie abtslo of the defendant’s attorney be unknown to the plaintiff’s at¬ 
torney, the copy sliuuld be JiJed, with the clerk of the declarations in the 
King’s Bench, or prothonotaries in the Common Pleas, and notice thereof 
given to the defendant s. And a copy of the declaration should be fled in 
like manner, where the plaintiff has entered an appearance, or filed com¬ 
mon bail for the defendant, according to the statute, and notice thereof, 
delivered to, or left at the last or most usual place of abode of the de¬ 
fendant ; in which notice should be expressed the nature of the action, 
at whose suit it is prosecuted, and the time limited by the rules of the 
court for pleatling ; and that in case the defendant do not plead by such 
limited time, judgment will be entered against him by default **. The 
statute 4H Geo. III. c. 149 requiring copies of declarations to be%vrittcn 
in the usual and accustomed manner, and it not having been the practice 
to write such copies on both sides of the paper, the court of King's Bench 
held, that a copy so written, and delivered to a prisoner, was irregular, 
and entitled him to be discharged out of custody But the court of 
Common Pleas refused to set aside a dedaratiou, on the ground that the 
common counts were partly printed, and partly written 


“ It. T. 2 Geo. II. K. B. I)ut sec 8 Mod. 
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rule Hj>on that statute, of T. 1 Geo. II. 
K. B. 

'' »> Lolft, 332. , 

'■ 11, T. 12 W, III, K, B. and note (a). 
K. T. 2 Geo. II. K, B. 

'■ H, M. 5 Ann. re^. 2. K. B. In the 
CnnhieoD Pleas,/uw j>ence was paid for the 
warrant of attorney in tropass and tfc- 
iii-'oe, and pence in other acuons. Imp. 
(\ Si'i Kd. 828. 


' * 4. Durnf. & East, .370. Imp. K. B, 10 
Ed. na (fl). Imp. C. P. 7 Ed. 1«3. (o). 
f j4nte, 95. 

« R. T. 2 Geo. II. K. B. II. M. 1064,. § 

15 . c. r. 

" K. T. 1 Geo. II. K. B. R, M. 1 Geo. 
II. reg. 1. C. P. and see Append, Chap. 
XVII. § 22, 23. 

‘ Mted. Part 11. and see stab 65 Geo. 111. 
c. 184. Schedt Part II. prmdjwj. 
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709. 1 DowL & RyL 662.« 

» 2 Moore, 054. 8 Taunt. 691. S. C. , 
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The deelamtion, in the foregoing cases, iniist or filed 

Hut it cannot he so ifelivered or filed[, h^ore appearance or bail; 
as the defendant till then is not in court *. Still hotrwer,. fdr the sake of 
expediting the cause, by making the times for appearand ^tnd pleading 
concurrent, it is a rule in the King’s Bcnch^ that " upon all process, rc- 
" turnablc before the Iasi return of any terra!, where no affidavit is made 
" or filed of tlie cause of action, the plaintiff may ** file or deliver the de- 
" claration de bene esse, or conditionaUy, at the return of such procesg, 
" with notice to plead in eight days after the' filing or delivery thereof: 
" And that upon all such process as aforesaid, where an affidavit is made 
" and filed of the cause of action,^ the declaration may be filed or de- 
" livcred de bene esse, at the return of such process, with notice to plead 
" mfoiir days after such filing or delivery, if the action be laid in lAmdon 
“ or Middlesex, and the defendant live ndthiii twenty miles of Ijondon ; 

and in aghl days, if the action be laid in any other county, or the de- 
" fondant live above twenty miles from London : Provided the declaration 
“ in either case be filed or delivered, and notice thereof given. Jour days 
“ exclusive before the end of the term, and a rule to plead be duly cn- 
" tered*^.” It was formerly doubted, whether a declaration could be 
filed or delivered dc bene esse, in the King’s Bench, on process rotumablc 
the last return of the term ‘h But it is now settled, that it cannot be so 
filed or delivered ®; the piactice of declaring de bene esse being founded 
on a rule of court by which the right of declaring in that mode is limited 
to process returnable before the last general^ return: anJ the privilege was 
only intended to apjdy, wlicii the plaintiff is entitled to a pica of the term 
In the Common Pleas, the practice of declaring dc bene esse seems to 
have been first allowed on special witss, ami was afterwards extended to 
cotumon ones At present, the declaration in that court may be filed or 
delivered dc bene esse, upon process returnable thi\firsi, second, or third 
return of any term or on the fourth return of Easier term ^; And, by 
a late rule it may be so filed or delivered, upon process returnable the 
last return of any term; provided it be filed or delivered on the day of 
such return, or on the day next after such return, in case the same sliall 
not happen on a Sunday, in which case the plaintiff shall have the whole 
of the Monday following, to file or deliver liis declaration de bene esse: 


* Loilt, 333. S Dumf. & East, 719. and 
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And thia rule applies equally to Easier term, as td any dthdi^^' It was 
not formerly necessary, in the Commem Pleas, to j^tre notice of a decIaKi- 
tion being filed conditionally, ih bailable actions *: But now, a bite tule 
of court ®, " in every action in which special bail shall be required, and 
where the declaration shall he filed conditionally, notice in writing of such 
declaration lieing so filed, sfifeill be given to the defendant, his attorney or 
agent j and no declaration shall be considered as filed, until such notice 
shall be so given.” 

Filing or deli* In the Exchequer of Pleas, it was formerly the practice, to file the ori- 
tiOT"fn*'Ex^ declination in the ofi&ce; and engrossments on paper, of de- 

clarations and other pleadings, were not usually required to be made by 
the party declaring or pleading: But now, by a late rule of court it is 
ordered, that “ engrossments on paper, of aU declarations and other plead¬ 
ings, shall be duly made on stamp ®, and filed or delivered by the parties 
respectively declaring or pleading, within the times prescribed by the rules 
of the court for filing and delivering declarations or other pleadings re- 
spectivefy : and that a book be kept in the office of pleas, wherein entries 
shall be made of declarations so filed.” 

De betta esK. With regard to declarations de bene esse, it is a rule in' the Exchequer 
that " upon all process of quo minus ad rcsjmidendum and capias, to be 
issued out of that court, returnable before the last return of any term, 
where an affidavit shall be'made and filed of the cause pf action, pursuant to 
the act of parliament for preventing frivolous and vexatious arrests, a decla¬ 
ration may be filed or delivered de bene esse, at the return of such process c, 
with notice to plead in four days after such filing or delivery, if the action 
be laid in London or Middlesex, and the defendant live within itventp miles 
of London, and in eight days, if the action be laid in any other county, or 
the defendant live above twenty miles from London ; and if the defendant 
put in bail, and do not plead within such times as are respectively before 
mentioned, judgment may be signed j provided such declaration be delivered 
or filed, and notice thereof given, fmr days exclusively before the end of 
the term, and a rale to plead duly entered.” It is also a rule in that court i’, 
that “ upon all process to be issiied out of that court, returnable as aforesaid, 
where the defendant shall be personally served with a copy thereof, pursuant 
to the said act of parliament, or to the statute fil Geo. III. c. 124’, the 
plaintiff may file or deliver a declaration de bene esse, at the return of 

* 7 Tamil. 70. S Marsh. 3S7. S. C. ® The stamp duty oncojaes of tlcckralaons 

i’r. liog. 14-9. Barnes, 802. S. C. 2 has been since repealed, by tlie statute 6 Geo. 

Blac, Itep. 725. 8 Wils. 147. S. C. 2 Bos. IV. c. 41. 

Pul, 42. f B, T. 26 Geo, III. in Scac, Man. Ex. 

R. E, 49 Geo. III. C. P. 1 Taunt. 616. Append. 221. and see R. T. 26 & 2? Geo. 

o R. il. 60 Geo. Ill, & 1 Geo. IV. m IL § 10. and R. M. 5 Geo. IIL in Scac. 

Skar. -8 Pric^ 85, and see 2 Price, 114. Han. Ex. Appimd. 214.219. 

And fer the tkne and manner of declaring « 13 Price, 178. M'Clel. 65. S. C. 

in that eoart, after the defendant’s appear- ^ R. M. 53 Geo. III. in Scac. Man. Ex. 

Mice, lae T. 20 & 27 Geo. If, § 9, It. Append. 226, 7. 8 Price, 508, 9. 

M- ^OdtiL ill; 12. & R. T, 26 Geo. HI. « And see stat. 7 & 8 Geo. IV. c. 71. § 5, 
tu SixK, Mau. Ex, Al’Ft84 218.221,2. 



proceob jifitk notice to plead mdgki days aftor JKitg or delivery 
tkorwf**'* and, if the defendant do not enter an aj^wnnoe and plead 
within tke said eiglU days, the plaintiff, having entered an appearance for 
him according to the said acts, may sign judgment for want of a ^ea; 
provided such declaration be ddivered or and notice thereof given. 

Jour days exclusively before the end of the tepn, and a rtihs to plead duly 
entered: And that upon all writs of distringas, whereupon notice shall be 
given pursuant to the said last-mentioned act, the plaintiff may file or de¬ 
liver a declaration de bene esse, at the return of such writ, with notice to « 
plead in ^gld days after the filing or delivery thereof; and if the de¬ 
fendant do not enter an appearance aud plead within the said eight days, 
the plaintiff, having entered an appearance according to the same act, may 
sign judgment for want of a plea, a rule to plead having been duly en¬ 
tered." And, by a late rule it is ordered, that “ in all cases wherein 
the plaintiff, by the present practice of the court, would be entitled to 
sign judgment for want of a pica, where the declaration had been delivered 
or filed, and notice thereof given, four daj^s exclusively before the end of 
the term in which the process is returnable, the plaintiff shall be at liberty 
to sign such judgment; provided the declaration be delivered or filed, and 
notice thereof given, two days exclusively before the end of the term 
within which the process is returnable, a rule to plead having been duly 
entered.” This rule does not extend to filing declarations dr bate esse, so 
as to. entitle the plaintiff to a plea of the term, on writs returnable two days 
exclusively before the end of the term 

In the King’s Bench, the declaration may be filed, and notice thereof At what tunc 
given, on the return day of the writ, or quarto die post by originalj aud 
the writ of latitat, we have seen*', may be sued out and served on the re¬ 
turn day: but it cannot be served, and notice of declaration given, at the 
same time; for the notice of dediuration presupposes the deeiaratiou to bo 
filed, aud it cannot regularly be filed till after the writ is served: There 
must be some interval therefore, however short, iKstwecn the service of the 
writ and notice of declaration ®. But whore the defendant had omitted to 
take advantage of the objection, until after judgment was signed, and a 
whole term had elapsed the court would not set aside the judgment with 
costs In the Common Pleas, the declaration may be filed de bene esse, in C. P. 
on the mt«» or return day of the writ, or any day after; though a rule to 
plead cannot be given till the first day <»f term ». And notic<! of the decla¬ 
ration being so filed may be given, in that court, on the return day of the 
writ, at the time of serving it •*; But notice cannot be given on that day, 
of a declaration being filed in chief K Aud service of a notice of declara¬ 
tion on a Sunday is bad, though the defendant accept it, kpowing it to be 


® Append. Chap, XVII. § Si. 

•• II. H. 60 Geo. HI. & 1 Geo. IV. iw 
Scac, 8 rrice» 84. 

* M‘Cjel. 659. 

0 Ante, 153. 168. 

* 3 Smith £L 531. 13 East, 116. 3 Chii. 
Hep. 164, 5. 7 DowL & ByL 233. 


* 9 Chit. Hep. 164. 

® Cas. Tr. C. P. 68. and see Pr. llcg. 
148. 

*> 3 Taunt. 404. 8 Taunt 127. 1 Moore, 
573. S. C- 

‘ 4 Taunt 818. 8 Taunt 127- 1 
573. S. CX 





In botli courbi. 


In Exchequer. 


^ Good, if filed, 
from time of 
notice only. 


P«ying folr copy 
of. 


irrtgoJar *. Thd dec)aratii>Q, hotreverj camiot‘ be iled be^e tiie emnn, • or 
return day of the writ:, ther^ore, a notice of-d^laFstibn^fn the day be* 
fore the essoin day cS the term, being Sunday, until whidi day the plain¬ 
tiff could .not die his declaration, has been deemed^ a nUUity V And, in that 
court, the declamtion canni^t be filed or delivered de bene me, so as to 
charge the defendant with the costs of it, till the oppeamace day of the 
returu of the writ So, if one of three defendants^ in a joint action, ap¬ 
pear to a quare clausum/regit, and the two others, being arrested on bail¬ 
able process, have till the ensuing term to justify bail, it is irregular for 
the plaintiff, previous to that time, to deliver a declamtion against all three, 
indorsed “ conditionally, until special bail is perfected^.” And the decla¬ 
ration cannot, in either court, be filed or delivered de bene esse, qfier the 
defendant has appeared, or filed bail * j or the time limited fitar his appear¬ 
ance, or patting in bail, is expired ^; whether the process ho bailable or 
not bailable s. On bailable process therefore, when the defendant has ne¬ 
glected to imt in or jserfoct special bail, the plaintiff must proceed against 
the sheiiff, or his bail, upon the bail-bond; and when he has not appeared, 
or filed common bail in due time, the plaintiff must enter an appearance, 
or file common bail for him, according to the statute; and then deliver or 
file his declaration absolutely K In the Exchequer of Pleas, it has been 
the usual course of the court, when the process is served on the return day, 
to give notice of the declaration being filed conditioimlly, on the same day‘: 
And, in that court, service of notice of declaration on the return day, by a 
person going away, and returning a few minutes after service of the writ, 
was holdcn not to be irregular 

If the declanition be Jited, and notice thereof given to the defendant or 
his attorney, it is deemed to be a good declaration, from the time of such 
notice only ’ ,* and therefore a rule to plead in such case, given before notice 
of declaration, is irregular Yet where the declaration, in the King's 
Bench, was filed on the last day of the second term after the return of the 
writ, but th^ notice was not given till a little before the essoin day of the 
following term, this was holden to be well enough; the master certifying 
it to be the practice The defendant must formerly have received and 
paid for a copy of the declaration, whether it were delivered or left in the 


* 1 II. Blac. 628. 

» 2 New Rep. C. P. 76, 
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office^ before he eould have been admitted to plead “; and if he neglected 
to do so, the plaintiff's attorney might have refiised to accept his plea, and 
signed judgihcnt ^: But now, though a copy of the decoration must be 
paid for, oft taking it out of the office, when Jiled, yet the defendant’s at¬ 
torney, we have seen«, is not bound to pay for it, when delivered to him**. 

The notice of declaration being filed in the office, must be properly en- Title, and form 
titled; and express the nature of the action, as whether it l)e in debt or case, 

&C. * : but, in the Common Pleas, it need not state the amount of the da¬ 
mages and, in the King’s Bench, it seems that no date to the notice of * 

declaration is necessary e. When the defendant’s place of residence is How served, in 
* ' ^ ^ ^ IL B 

knoivn to the plaintiff’s attorney, the notice of declaration should be de¬ 
livered to the defendant, or left for him at the last or most ususd place of 
his abode; it being irregular in such case for the plaintiff’s attorney to 
stick up a notice of declaration in the office **: 'And the court of Common In C. P. 

Pleas would not allow the affixing of a notice of declaration in the pro- 
thonotaries’ office, to be good service; although it was sworn, that the 
defendant had no fixed place of residence, and that the plaintiff did not 
know where to find him If the defendant's place of abode be unknown, 
application must be made to the court, that affixing the declaration in the 
office may be deemed good service **: and it is not so considered, unless by 
express permission of the court, though the defendant’s place of abode be 
unknown to the plaintiff *. But where the defendant and his attorney had 
been informed that a notice of declaration was stuck up in the office, the 
latter court refused to set aside a judgment, for want of service of the no¬ 
tice at the defendant’s last place of abode And where a defendant kept 
out of the way, to avoid being served with notice of declaration, and it was 
sent to him in a letter by the post, which was returned opened and marked 
" refused,” this was deemed good service; it appearing that the defendant . 
knew the hand-ivtiting of the plaintiff’s attorney So, in the Exchequer, In Exchequer, 
service of notice of declaration is good, by affixing it on the door of the 
house where the defendant last lived, if the yilaiutiff or his attorney do not 
know the place to which he is removed, and knowledge of such service can 
he brought home to him°. When the, declaration is filed or delivered de Indoriement on 
bene esse or conditionally, it is necessary to make an indorsement thereon, 
that it is so file.d or delivered p : and, in the King's Bench, where the de¬ 
claration filed in the office, before the defendant’s appearance, was indorsed 
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t!o^ bdd'tlie prooeedyii^ regeiar; the sotba 8eimsd< «itdtbe 

defendsmt was of a declaration ge«ero%*. ^; 

If the plaintiff do not doolare in duo. tiraO) bn is liable.to be rani^renj^, 
or bare judgment signdl f^ainst him for not pro«ecutiDg his suit^; > ili is 
(sailed a judgment of nmpros, from the words non prosequiiurj, for« 
merly used in enterii^ it up- And this seems to be the propw^ appella> 
tion of the judgment} in actions bf bill: but in actions hy original, wheise^ 
the bmgnagebf the judgment was non prosequitur breve, %el sectam, it is 
more commonly called a judgment of nonsuit^. The jiid^ent of nonpros 
is founded on the statute 13 Car. II. stat. §. c. 2. § 3. by wbi(^ it is enaet> 
ed, that "upon an appearance entered for the defendant by aUornep, in 
" the term wherein the process is returnable^ unless the plaintiff shall put 
into the cotnt from whence the process issued} his bill or^ declaration} 
" against the defendant} in some personal action or ejectment of ferm, be- 
" fore tk* end of the term next foUmving after appearance, a nonsuit for 
" want of a declsnstioh may be entered against him; and the defendant 
" shall haire >ju%ment to recover costs against the plaintiff, to be taxed 
" and levied in like manner as upon (be 23 Hmi. VIII **." The provisions 
of this statnte are (sonfined in terms, to cases where, the defendant has been 
anested ; but it has been holden, that if a defendant appear at the day of 
the return of the process, and put in bail, though he never were arrested, 
nor the process returned, yet if the plaintiff do not declare within;in>o 
terms, npftnpros may be entered against him ^: And the statute is not con¬ 
fined to (»ses where the writ is defective, but has always been construed to 
extend toicases in general Hence it is a rule, in the King’s Bench, that 
" on all process issuing out of this court, returnable at a day cx^tain, if the 
defendant appear by his attm^ey, and file bail of the tenn wherein the 
process is TetamablC} and the plaintiff do not declare before the end of the 
term next following, a nonpros may be signed, without entering any rule 
to dedsre, or calling fer a deedaratious." Bo, where the proceedings arc 
by original in the King’s Bench, it is not necessary to give a rule to de- 
(dtura, or demand a declaration . But, in the Common Pleas, the defend- 
mit must, before the end of the second term, or within jour days after, 
enter a rule for the pkintiff to declare whidi he obtains on a prwdpe 
ftom the secondaries, and demand a declaration ^; and if the plaintiff do 
not dc^re before the rule is out, the defendant may, at any time before 
the essoin-day of the next term, sign a nmpros, but not aftmprds ’; and 
the plaintiff, we have seen™, is not allowed any longer time to declare. 
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witluitit'kAvo> thfta the 1%$dem(Mi4 

aS def^rttioa,' must be in writing*;^ knd, iu «ountx|r it must be 

made on the agent in town**. ^ ' 

The defendant cannot sign a judgment of nonprw, before an appearance Cannot be 
is entered: and it cannot in< general be signed^ unless bmi he,an 
appearance entered, of the term wherein the process is returnable'; and Of what term 
therefore it cannot be signed, where a prisoner is superseded fear not de* ^ 

daring, &c. on dling common bail**. But when special bail is required, when complete, 
the appearance is not complete, until they are perfected ®: and therefore, 
where the defendant was arrested on a bill of Middlesex, on the 22 d Nch> 
ventber, and special bail was put in in Michaehias term, and perfected in 
Hilary term, and judgment of nonpros was signed in Hilary vacation, the 
court of King's Bench set aside the judgment for irregularity; the plaintiff 
having been guilty of no laches, in not declaring in Michaelmas term, as 
the defendant was not then fully in court And the statute contemplates 
an available appearance only, or such an appearance as will entitle the 
plaintiff to declare: Therefore, where a' latitat having issued against three 
defendants, returnable on the last day of Trinity term, but only one of the 
defendants being served, an alias issued, returnable on the last day of 
Michaelmas term, of which dne other of the defendants was served with a 
copy, and in Hilary term following a pluries laiUat issued, returnable on 
the last day of Hilary term, but which was not served on the third de¬ 
fendant, and another pluries issued, returnable on the 19th May in Easter 
term, of which he was served with a copy, and an appearance wm entered 
for all the defendants, in Easter term; and the plaintiff not having de¬ 
clared in Trinity term, the defendant signed judgment of nonpros} the 
court held, that such judgment was regular, though an appearance was not 
entered of the term the process was returnable 8. The judgment of «<m- Must be signed 
pros, however, must be signed, in the King's Bench, within a year after 
the return of the writ 

In a Joint action, it is said, t|ie plaintiff cannot be nonprossed by one or in joint action, 
more of the defendants, without the others *. And this is universally true 
in actions by original, where the plaintiff cannot proceed against tlie de¬ 
fendants severally, upon a joint writ. But upcm common process for a 
supposed trespass, in the King’s Bench or Common Pleas, if the plaintiff 
declare, serve a notice of declaration, or even take out a rule for further 
time to declarej against one or more of several defendants, and do not pro¬ 
ceed against the others, the latter may sign a judgment of nonpros K . In 

• N. M. 1 Geo. II. C. P. '3 Barn. & Aid. 6U. 

•> Darnes, 311. Pr. Reg. C. P. 124. S. C. * 8 Barn. & Crei, 668, 
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« Imp. K. B. 10 Ed. 494. Imp. C P. 7 ‘2 Dumf. & East, 267. and see 6 Barn. 

Ed. 536. 1 Cromp. 8 Ed. 123. 6 Damf. & & Cres. ITS. 7 DowL & EyL 619. S. C. 6 
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case how^iver, there oOght to but one judgment of mnpm for all 
the defendants, unless the plaintiff, have indicated his intei^iin of proewd- 
ing against them severally; for the tre^ass is joint, and though the plain¬ 
tiff, in the Common Pleas, may declare severally, yet it remains joint, till 
it be severed by the declaration •, 

The judgment of nonpros, or mnsuit, for want of a declaration, is a final 
judgment, and signed with the clerk of the judgments in the King’s Bench, 
or prothonotaries in the Common Pleas; an incipHur being first made on 
a roll, and also on a sheet gf paper, called a judgment paper: And, in the 
Common Pleas, the defendmit’s warrant of attorney must be filed with the 
derk of the warrants, who will mark the judgment paper Whenever 
the defendant obtains a judgment of nonpros, he is, as a necessary conse¬ 
quence, entitled to costs ^ ; for which he may either take out execution, or 
bring an action of debt upon the judgment. It has even Ijeen.holden, that 
an executor is liable to pay costs, upon a judgment of nonpros And the 
court, iu lu'o cases, have ordered the costs to be paid by the plaintiff’s at¬ 
torney . in of the instance of the defendant^ upon an affidavit 

that the plaintiff could nut be found; and iu the other, at the instance of 
the himself, where his attorney refused to proceed, without being 

furnished with money 

If the judgment of nonpros be regular, the courts wiU not set it aside, 
as a matter of course; and, iu a iatn action, they have refused to do 
so 8. But it may be set aside on motion, if irregular, with all the proceed¬ 
ings thafehavc been had upon it, provided the application be made in time: 
And if fui action be brought on the judgment, the %vhole proceedings may 
be Set aside, by one rule But where the plaintiff did not apply till after 
judgment was signed, in an action brought on the judgment of nonpros, the 
court of ComuMHi Pleas refused to set aside the latter judgment, on the 
ground of laches A judgment of nonpros cannot regularly be signed, 
pending an injunction: And where it was signed after the debt and costs 
had been paid, the court set it aside, although the defendant swore that 
the money was not paid with his privity *. But where it was signed for not 
adjourning an essoin, cast upon a special capias, and the plaintiff took no 
notice of it, but delivered his declaration, and after the rule to plead was 
out, and a plea called for, signed judgmeq,t; the court, considering it as a 
trick, declared that as there was no colour for the essoin, or to expect the 
plaintiff to search after a nonpros, and there was no notice given of it, the 
plaintiff had a right to go on; and ther^re they refused to set aside his 
judgment*". 
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It may hot .lMJ improper m this plaire, to state the opetatabtt arid eflfect 
of an injunctim, which, we hare pist seen, will'prevent the plaintiff from 
signing a judgment of mnpros, and how far it affects the different pro¬ 
ceedings in the course of the suit. The general effect of an iiijuncticm in 
Chancery, when obtained for want of an answer before action comriicnced, 
or after action and before the defendant in equity is in a condition to de¬ 
mand a plea that is, before the plaintiff in equity has appeared and the 
defendant has declared against him, is to stay all proceedings at law, from 
the time of its being served; but when it is not obtained until after the 
defendant in equity is in a condition to demand a plea, he is permitted to 
demand it, and proceed to trial and judgment, being only restrained from 
taking out execution ** t And even then, under particiiW circumstances, 
the injunction may be extended to stay trial, on an affidavit that the 
plaintiff in equityls advised and helieves that the answer will afford a 
discovery material to his defcpce 

In the Exchequer, the effect of an injunction for want of an answer, in 
a town cause, is to stay all proceedings at law, from the time it is served, 
until answer and further order : And it is of equal force in a country 
cause, when the bill is filed in Michaelmas or Easier Term^; but in 
Hilary and Trinity, which are issuable terms, there is a clause in the in¬ 
junction, that if issue is or can be joined in the action, the plaintiff at law 
may proceed to trial thereof; but is not to enter up judgment, or sue out 
execution thereon and therefore, in tliese terms, if the plaintiff at law 
has so far proceeded in his action, as that he can join issue therein by 
his own act, as l)y adding a similiter 8, in that case he is permitted tb go 
to trial at the following assizes, and the injunction only stays judg¬ 
ment and execution. But though this be the ordinary practice of the 
court, yet cases do occasionally occur, especially in matters of title and 
discovery, w'hcre the court will restrain the trial at law till after answer**. 
An injunction upon the merits, in both courts, operates as a stay of all 
further proceeflings in the cause, from the time it is granted. Talcing 
money out of a court of law, which has been paid in by rule of court, is 
a breach of a common injunction, against proceeding at law*: but shew¬ 
ing cause against a rule for a new trial, is not a proceeding which amounts 
to the breach of an injunction 


■ 16 Ves.j«n. 141. 

•> Id. ibid. 

2d. 220. 2S3. and see 1 Madd. Cban. 
132, 3. 

«* Fowl. Pr. Excheq. 1 V. 260, 51. 269. 

• Id. 260. 
f Id. 249. 

® I Youngo & J. 404. 

'* Fowl. Pr. Excheq. 1 V. 260. and sec 1 
Cunipb. 66). (a), and the cases th^e cited. 


i 13 Price, 289. M‘Clel. 103. S. C. . 

3 Pricey 242. And see further, as lo the 
nature and eficct of an injunction, Com, Dig. 
tit. Chancer I/, D. 8, &c. 1 Madd. Clian. ISO, 
&c. And for the cases in which the court of 
Exchequer will, or will not, grant an injunc¬ 
tion after trial, for want of ait answer b}’ one 
of several defendants, see S Price, 164.*241. 
Sec also 4 Price, 346. M'ClcL 80. 


Effect of injunc¬ 
tion. 


In Chancery. 


In Exchequer. 


Breach of in¬ 
junction. 





CHAP. XVIII. 


Of Impaelance, and Time for Pleading ; and of ike 
' I^OTICE and Rule to plead, and Demand of Plea, 


The plaintiff havmg declared, the defendant is allowed a'oerteia time 
to prepare for his dcfisnce; and that either with, or without an imparl* 


ance. 


rmparTance^ 

what 

GeneraL 

Special. 

General special. 


By whom, and 
bow granted, and 
entered, In C. P. 


Imparlance is sa|d to he, when the court gives a party leave to answer 
at another time, without the assent of the other party *■; and in this 
sense, it signifies time to reply, rejoin, surrejoin, &c. But the more 
common signification of imparlance is time to plead and it is either 
general'^, without saving any exception to the defendant, w'hich is always 
to onothmr term ^; or special, which is sometimes to another day in the 
same term ®, with a saving of all exceptions to the writ, bill, or count ^; 
or of all exceptions whatsoever: which latter is called a general special 
imparlances. The gCMcraf imparlance is of course, when the defendant 
is not bound to plead the same term; but a special imparlance is not al¬ 
lowed TOthout leave of the court, in the King's Bench •*; and the court 
will not grant a special imparlance, except to prevent injustice In the 
Common Pleas, general imparlances arc entered of coarse by the attarnies; 
and it is a rule, that “ all attoruics and derks do duly enter, or cause to 
be entered, imparlances or inciptursm all causes, according to the ancient 
u$i^ and custom of this court; and that the want of entering an imparl¬ 
ance or incipitur, in every cause wherein imparlances ought to be entered, ‘ 
shall be a sufilcient cause for the defendant to have ^ further imparlance 
of course A special imparlance, in that court, may be granted by the 
prothon^arieCi so as to enable the defendant to plead in abatement, within 
the firstdays of the next term after the delivery, or filing and notice 
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or mPAAhkVfct, &c. 


of detilarstion •. But a special imparlance^ saving all exceptions to the 
jurisdiction, cannot be entered withont leave of' tM court 

After a general imparlance, the defendant can only plead in bar of the Wlmt may, or 
action® j and cannot regularly plead to the Jurisdiction of the court®, in 
abatement^, or a tender and.^pu^^ femps jH'ist, It is then idso too late to after imparlance, 
claim conusance or demand oyer of a deed ®, &c. After a special im¬ 
parlance, the defendant may plead in abatementthough not to the ju¬ 
risdiction of the court s. And where the defendant pleaded a misnomer^ 
in abatement, after an imparlance, thus: “ And A. B. who was arrested 
by the name of A. C« comes, &a” the coiitt in one case held this to be 
tantamount to a special imparlance I': This case however has since been 
over-ruled, by a subsequent determination And where a hill was filed 
in vacation against an attorney, of the preceding term, with a special 
memorandum of a subsequent day in vacation, stating the cause of action 
to have aecrhed dfter the last day of term, and the defendant pleaded a plea 
in abatement, entitled of the following term, without a special imparlance; 
the court of King's Bench held that this was regular, and set aside a , 
judgment signed as for ■^vant of a pleaAfter a general special imparl¬ 
ance, the defendant may not only plead in abatement of the writ, bill or 
count, but also privilege *, which is a plea to the person of the defendant, 
affecting the jurisdiction of the court™. The defendant was not formerly 
allo>ved to plead a tender and touts temps prist, after any kind of imparl¬ 
ance °; and the reason assigned was, that by craving time, he admitted 
he was not ready, and so falsified his plea. But it is now settled, that a 
plea of tender, being an issuable plea, may be pleaded after imparltince®’, 
as well as before; though, for avoiding the inconsistency above stated, it 
must always be entitled of the same term with the declaration **: and 
where it is pleaded after an imparlance, a judge's order must be obtained 
in the King’s Bench, or treasury rule in the Common Pleas % for leave to 
plead it as of the preceding term. 

If the defendant plead in abatement after a general imparlance, or to Plea in airate- 
the jurisdiction of the court after a special imparlance, the plaintiff may iTow'taken 
sign judgment or ,j|pply to the court liy motion to set aside the plca»; vantage of, ^ 
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Imparlance, lit the King’s Bendi, the defendant was formerly allowed to imparl td' 

ilaiow^tin^^^B. ”*** the reti^ irf the process, unless the proceedings vi^f^ 

and ^en not. hy or^inai*^, up6n B habeas dorpar, for dr against oMoicnies o# dihicbr pti- 
yileged persons, or against prisoners m custttdy of Me marshal«- (Ja 
proQcedings hj original, if the action Were laid in Loni^on‘! at Middlesex, 


Time for plead* 
ing, in K. B. 
■when plaintiff 
declares abso* 
lutely. 


and the defendant appeared before the Zos# return of the term; or if the 
^tkm were laid in any other county, and the di^ndant appeared the jfMf 
return Hilary or Trinity, terra, or before the third return of Mitihizel~ 
mas or Easter term, no imparlance was allowed, without consent or spe¬ 
cial rule So, upon a habeas corpus, returnable in Michaelmas or Ettstcr 
term, if the dilatation ware deUvered before the third return, the defend¬ 
ant was not entitled to an imparlances., And where the proceedings 
were for or against altormcs or other privileged persons **, or against pri^ 
«MierA’ in custody of the marshal*, the defendant wiis bound to plead, 
without any imparlance, the same term the declaration W'as delivered, if 
delivered four days exclusive before the end of the term. Afterwards, 
the time was narrowed for pleading upon a latitat, &c. ; and it became a 
rule, that where the cause of action wns specially expressed in the process, 
the defendant should not have liberty of imparling, without leave of the 
court; but should plead within ^he time allowed, by the course of the 
court, to defendants sued by original writ And at length it was deter¬ 
mined, that even upon a special capias by original, the jdefendant should 
not be obliged to plead sooner than upon a common latitat *> 

The former distinctions upon this subject being thus gradually abo¬ 
lished, it is now settled, in the King’s Bench “"j tliat " in all cases when 
the defendant has apjieared and filed common bail, or pnt in and perfected 
special bail, or the plaintiff has appeared and filed common bail for him 
according to the statute, and the declaration is delivered, or filed and no^ 
tice thereof given, four days exclusive before the an^f term in whic^ 
the writ was r^urnahle, if the venue be laid in Lonaon at Middlesex, and 
the defendant live within twefity miles of London, the declaration should 
be delivered or fUed.absolutely, with notice to plead withindays; 


* Sty. P. R, 466. S Inst, Cler. 40. Bames, 
^ 834. 1 Wils. aei. 1 Blae. Rep. 81. S. C. 

Pfr Cur. £. 28 Geo. III. K. B. Hfiteen y, 
^mmster, H.,87 Geo.lII. K. B, 6 Durnf. 
A- £a»t, 860. 8 Bos. & Pul. 864. 2 Maule 
*‘#■^1. 4M. * 

M Latw. 88. S /nsf. Oer, 89. 

1 Vefit. 836. and see 8 Wjljlh Saund. 8 

' it but see 6 Mod. 228. 

* (o). K.B. Gifo, 

K..B. 48,188. 4 Bac- Abr, 


87. 

f R.M. 1654. § 15. K. B. 

* 1 Mod. 1. 8 Salk. 515. 1 Wils. t54. 
and see 6 Dumf. & East, 738. 

"gSaUt, 5^7. 6 Mod. J75.R. E. 5 W, 
& M. reg. HL § 8. (o). K. B. and see R, M. 

" I if 

5 Aan. wg. (fl). K. B. 

* E. H. 8 Geo. II. reg. 1. K. B. and see 

1 Dowh & Ryl. 166. ' 

, k R, M. 6 Annl rfg,|b 4K. B. 

> lStr. 684, 

» R.T.6 4 6 Geo.II.!tB. ' ' 



TIMS inOR PliSAlMirG/ &c. '4m 

or ill fisse the aCtiiai be laiA in any other eountfk or the Un^ 

tireaty nitles frcmi^ wilbia ei^ht Mfi exckme^ js£^ thft 

delifiery or filing thereof; and the defendant must plead accordingly, 
without any imparlance: or in de&ult thereof, the plfuntiff iuay «gn 
Judgment." If the declaration be delivered or filed, with notice to plead Howreckotted. 
within the^r^t four days of term, the defendant has all the morning cdP ./ 
the Jifth day to plead i and judgment cannot be signed for want of a pled^ 
till the opening of the office in the afternoon of that day : but in any ^ 
other part of the term, if the defendant do^not plead within the four days, 
the plaintifiT may sign judgment in the morning of the fjlh day <=. 

When the defendant has not appeared, or filed hail, the rule in thg. When ptaintiiT 
King’s Bench, we haye seen^, is that “ upon all process returnable before 
« the las^ return of aiiy term, where no affidavit is made and filed of the bailable. 

“ cause of action, the plaintiff may file or deliver the, declaration de bene 
" etse, at the return of such process, with 'Notice to plead in eight days 
exclusive^ after the filing or delivery thereof;” being the same time as, 
is allowed for the defendant to appear and file common bailor and "if 
" the defendant do not file common bail, and plead within the said eight . 

" days, the plaintiff, having filed common bail for him, may sign judg- 

" ment for want of a plea s.” But if the declaration be not filed until 

" q/lcr the return of the process, the defendant has eight days tp plead 

from the time of filing it, whenever it may be**. And " upon all such In bailable ac- 

“ process, where an affidavit is made and filed of the cause of action, the 

" declaration may be filed or delivered de^hene esse, at the return of such 

" process, with notice to plead in fodr days after tlic filing or delivery, 

" if the action be laid in London or Middlesex, and the defendant live 


“ within tweniy miles of London, and in eight days, if the action be laid r* 
“in any other county, or the defendant live above twenty miles from 
“ London being the same time as is allowed for pleading, when the 
declaration is delivered or filed absolutely ' .* and “ if the defendant put 
“ in bail, and do not plead within .such times as are respectively before- 
“ mentioned, judgment may be signed But in all the foregoing cases, 
dentation sliould be delivered, or filed and notice thereof given, fmr 
days exclusive before tnc end of the term, a rule to plead duly entered, and 
a plea demanded, when necessary In bailable actions, however, the de¬ 
fendant cannot regularly plead in bar, until the bail are perfected^ and 
if he plead before, his plea may be considered as a nullity, although the 
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Time for pl^ad- 
ini;, in C. P. 
when plaintiff 
declares abso¬ 
lutely. 


De bene etse. 

On process re¬ 
turnable the last 
return. 


If declaration 
filed de bene esnc, 
on essoin day. 


After essoin, 
and on or before 
appearance day. 
After appear¬ 
ance day. 

Days reckoned 
iiudueively. 


In what cases 
imparlance is 
still albwed, and 
in what not 


Time for plead¬ 
ing after. 


1^1 nftcnmda justify V wbeer^ the d«dlarod 

find the«d«fendaiit plea$d in abittieindiit b^ore Im U pa$ in 

jand tbe plaintid’> treatii^ hi^ plem as a nuUiliy; aigited istdtlocuttK^ llldg* 

ment, the court held il to be regular K' 

Jo the Comraoa Pleas, it is a rule, that “ v^pbu all ptCoeBS returpable 
the ^rst, second or third return of any terra, (siilee extended to prpeesa 
returnable the fourth return of Easter term if the plaintiff declare ip 
London or Middlesex, and the defendant^live twthin treenty miles of Lodi* 
dm, the defendant shall plead within days after such deularation de¬ 
livered, with notice to plead accordingly, without any, imparlance ; and 
^n case the plaintiff declare in any other county, or the defendant live 
above twenty miles from London, the defendant shall plead within dgM 
days after the declaration delivered, with notice to plead accordingly, with¬ 
out any imparlance**. This rule applies to declarations filed'or delivered 
de bene esse*, as well as to such as are delivered absolutely; and was ex¬ 
tended, by u sultse<|uent rule®, to process returnable the last return of any 
term ; provided the declaration be filed or delivered on the day of such 
return, or on the day next after such return, in case the same shall not 
happen on a Sunday, in which case the plaintiff shall have the whole of 
the day foUomng, to file or deliver such declaration as aforesaid. If tlm 
declaration be filed de bene esse, on the essoin day of the return of the 
writ, the defendant is entitled, in the Common Pleas, to dght days time 
to plead; and the defendant must plead in that time, although by the 
rules of the office, no person is allowed to search for a dedaration, till the 
first day in full term ®. But if*the declaration be filed after the essoin 
day, and on or before the appearance day, the defendant is entitled only 
to four days, to be computed from the appearance day; or if it be filed 
after the appearance day, then to four days from the time of delivery 
And the days arc reckoned inchisivcly in that court; so that if a declara¬ 
tion be filed or delivered on the fnt, w'ith notice to plead in four days, 
the plaintiff is entitled to sign judgment for want of a plea, on the open¬ 
ing of the office in the afterhoon of the ffth day. 

When the process, in the King’s Bench, is returnable the last return 
of the term ff; or, in the Common Pleas, when it is^eturnable on that re¬ 
turn, and the declaration is not filed or delivered on the return day, or 
on the day following®; or where the ]>rocess, in cither court, is returnable 
before, but the declaration is not delivered, or filed and notice thereof 
given,days exclusive before the end of the term the defendant, if 
completely in court, is entitled to an imparlance; and must plead ivitiiin 
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four dajBiof the nex4 tctm; proFidiid tlie (IeelmtioD<^^liv«eredjt 
qr llai and'^ioe t}|ei^)}£ given, l^fow the esSin d»y pf that term; 

9 thei 9 r|aa the defendant will be allowed to imparl to the suhaaqucmt term “• 

But if the declaration be delivered before such essoin day, thmigh without 
a noti^ to plead, and the defendant appear and accept the declaration, he 
shall not have an imparlance to the subsequent term; the notice to plead 
not being necessary in such case, as it would be, where a declaration is 
filed de bene esfe\ And if a writ be returnable the last day of one term, 
and the defendant do not justify bail until the fourth day of the next, be ' 
is not entitled to an imparlance to the third term j the foundation of which 
is, that no laches can be imputed to the plaintiff, for not declaring until 
the defendant is perfectly in court ^: And, fw the like reason, if a writ be 
taken out against two defendants, and one of them is arrested, or served 
with a copy of it, in the term of whicli it is returnable, but the other can¬ 
not be met with, so that it becomes necessary to take out another writ 
against him, returnable in the next term; as the plaintiff cannot declare 
till both defendants are in court they are neither of them entitled to an 
imparlance, on account of the plaintiff’s not declaring until the term in 
which the latter defendant is arrested, or served with processor until 
he is outlawed *. So, the defendant is not entitled to an imparlance, where 
the delay in declaring is occasioned by himself; as by his unnecessarily 
obtaining an order for particulars, with a stay of procwulings until they 
have l>een delivered So, when a defendant removes the cause by habeas 
corjms from an inferior court, and the plaintiff does not declare until fhe 
next term, the defendant is not entitled to an imparlance; for such re¬ 
movals being in general considered as dilatory, it would only be adding to 
the delay, if an imparlance were granted 6. And it is not usual for the Iluie for, not 
court, or a judge, in any case to grant a rule for an ilnpa^lauct^; but when 
the defendant is entitled thereto, he takes it as a matter of course^. 

In the Exchequer it is a rule *, that “ upon all process to be issued out Time for plead- 
of that court, returnable the Jirsi or second return, or on any day before omlwUit- 
the second return of any term, (or, according to the present practice, if re- '"K absolutely, 
turoable on any day before the four last days of the term *',) where the 
defendant shall, at the return thereof, enter an appearance or file special 
bail, (as the case may require,) if the plaintiff declare in London or iV/trf- 
dlesex, and the defendant live within treenly miles of London, he shall 
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pll^ad to tKe said decla|^tion within four days aft©^ the doiivery thecdi^ 
without any imparlanee; and in ease the plaiatiif deohiare in any otihar 
county, or the defendant liire above tmeniy mil^' fetnu £«nd(m>' he 
shall plead within eight Mys after the delivery tl^reof, without any im¬ 
parlance; or in defeolt thereof, the plaintiff may sign jod^ent, a role to 
' » . plead being duly given, unless the court, or one of the barons, shall, think 

proper, oh the spedal circumstances of the case, to :^ant' imparlance i 
but no defendant shall be compelled to plead, by virtue of this rule, unless 
the declaration he delivered four days before the end of the term in which 
the writ is returnable^ with notice thereon indorsed of the time wherein- 
De bene esse. sttch defendant is to plead." The time for pleading, on a declaration filed 
or delivered de dene esse, before the defendant’s appearance, has been al¬ 
ready stated*: And it is^ rule’*, that “ where any declaration shall be 
delivered to the defendant’s attorney or clerk in court, or notice of a de- 
daration shall be Slivered to any defendant according to the statute, be¬ 
fore the esmin day of any term, and the defendant shall imparl until tlie 
next term, he sha’I plead to the said declaration, within the firstdays 
of such next term, a rule to plead being duly given; and in defeult 
thereof, the plaintiff shall be at liberty to sign judgment." 

Term’s notice of If four terms have elapsed since the delivery of the declaration, the de- 

”l!rn nrTrinniI fendant shall have a whole term’s notice of the rule to pleads before 
and when not. judgment can be entered against him unless the cause have been stayed 
by injunction ®, or privilege; which notice must be given before, the essoin 
day of the term*: And where a general notice is given, of the plaintiff's 
intention to proceed in the cause, it does not extend beyond the term; 
therefore a rule to plead may be entered, and judgment signed, in the va¬ 
cation b. This rule was established, for the purpose of preventing any 
surprise on the defendant, after the plaintiff has lain by four terms, with¬ 
out proceeding in his action; and therefore it does not apply, where the 
proceedings have been delayed at the defendant’s request 
Time for plead* It remains to be observed, within what time the defendant must plead 
changing the venue, demanding oyer, giving a bill of particulars, or 
amending the declaration. After changing the venue, the defendant mu^t 
plead to the new action, as ho should have done in the other, without de- 
Denunding lay*. After the delivery of oyer, the defendant sliall have the same time 
in term to plead, or as many jdeading days, as he had when he demanded 
11*^; And formerly, if oyer had been demanded in the Common Pleas, 
after the rule to plead was out, the plaintiff was not bound to give it; 
though if he did, he could not have signed judgment for want of a plea, 

• Ante, 464-. » g Damf. & East, 40. 

® R. 11. 16 Geo. III. m Scae, Man. Ex. 3 Durnf. & East, 530. and sac 2 Blue. 
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mm. piaADiiff}, &c. 

tafi’tbe i^att afternbon*; bnt no'f'r, as wiU be seen bfiTiEtafte):, the demaQ^ 
of qjwr may be made ia that court, aa well as in the King's Bemdi, at aay 
period before the time for pleading is expired ^ In the latter court, a 
defendant has the same time to plead, after the delivery of a IhII of par¬ 
ticulars, as he had when the summons for it was returnable*: And where 
a summons for better particulars of the plaintiff’s demand was obtained 
by the defendant, jfour days before the time for pleading expired^ but the 
plaintiff’s attorney did not attend till the third summons, and the Order 
being then refused, and the time originally allowed for pleading having 
expired, signed judgment for want of a plea ] the court held, that as the 
delay was occasioned by the plaintiff's attorney, the judgment was signed 
too soon, and was therefore irregular**. In the Common Pleas, the plain- 
tiff cannot sign judgment for want of a plea, till the expiration of twenty 
four hours after the delivery of a bill of particulars ; though the time for 
pleading be expired, and a demand of plea given, mere than twenty four 
hours before that time And in that court, after the time for pleading 
has expired, but before judgment signed against the defendauMf the court 
on his application stay proceedings, till the plaintiff give security for costs, 
to be approved by the prothonotary, the plaintiff, though he give security 
inslanter, which is accepted by the defendant, is not at liberty to sign 
judgment, before the opening of the office on the next morning In the 
King’s Bench, if the plaintiff amend his declaration the same term, the 
defendant shall have two days, exclusive of the day of amendment, to alter 
his first plea, or plead de novo S; but if the amendment be made in a sub¬ 
sequent term, the defendant is entitled to a new four-day rule to plead ; 
though a demand of plea is unnecessary *. And where the plaintiff gave 
notice of trial for the assizes, and afterwards countermanded, and then 
applied for an order to amend his declaration, which order was obtained 
on the terms of the defendant's having an imparlance until the next term, 
the court of King’s Bench refused to rescind so much of the order as re¬ 
lated to the imparlance K In the Common Pleas, it seems that a new 
four-day rule to plead is in all cases necessary to be given by the plaintiff, 
on amending his declaration*. 

If the defendant be not prepared to plead, by the expiration of the 
time allowed him for'that purpose, his attorney or agent should take out 
a summons, and obtain an order, for time ", which may be repeated, if 
necessary: And in trover for goods, where the defence was, that they had 
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titoc to plead, in order tiaV he talgTht bli^^ » 

Chaneerjr*. So where the plaiiitifF, being indicted fot felonjr; a 
banker for niopej he had paid hint, which waii tniiQbisdd bo be the pi^nce 
of the felony, the bourt of Common Pleas, on ai^plibation, gave -the defend¬ 
ant time to plead in a month after the trial of the htdlcttaeiit The 
. summons should be rt^larly served on the plaintiff's attbtney Ur a^nt * : 
Md when taken out, and made returnable, before the Ciepiratiod df the 
time fur pleading, it is a stay of proceedings, pending the apjdication ^; 
but it is otherwise when taken out, or made returnable, after the expira¬ 
tion of the time for pleading In the latter case, the plaintiff is at li¬ 
berty to sign judgment, before the summons is returnable *: but if he 
iit^lecfeto do so, he cannot afterwards sign judgment^; it being a rule, 
that if the summons be returnable before judgment is signed, it prevents 
the plaintiff frUm afterwards si{ruing it b. When the object of the sum¬ 
mons is coUater®!! to the time for pleading**, as to discharge the defendant 
out of custody 01 ^ hliiig codrnon bail, itc. it will not in gentaral operate as 
a stay of proceedings. ,, 

The plaintiff's attorney or agent, on being served wdtli the summons, 
cither indorses his consent to an order being made upon it, attends the 
judge, or makes default. In the latter case, the defenchmt’s attorney or 
agent, after waiting half an hour*, should take out a second summons, 
and after that a third (if necessary,) which should be respectively served 
and attended as the first; and if default be made ujion three summonses, 
the judge, on affidavit thertwf **, w'ill make an order ex parte: but if any 
one of the summonses be attended, the judge will make an order ujKin, or 
discharge it, as he sees cause. The time allowed, in the King's Bench, is 
reckoned exclusive of the day »tf tHe date of the order*. In the Common 
Pleas, it is said to be' inclusive of the date of the otder, but exclusive of 
the day w*ieii it expires™; and therefore where an order for a week-oim 
dated the 16th of May, judgment signed for ^vailt of a plea on the 23d, 
was faulden to be regular": and, in the latter court, it seems that when 
the time to plead is not expired at the time of making the order, the time 
allowed is to be n«ckoned from the expiration of the time to plead, and 
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dite ^ whst is««U!^e mibi^ it *. If there te 

toil for p namth^s time to pli^d, it is unders^xid to mean a lunar, and 
net a adfindar months The order of a judge for time, or further time to 
plead, and all other orders, whether by consent or otherwise, should be 
regularly, drawn up and Mrved: it being a rule, in the Kiii^’s Bench‘d, 
that “ no summons for further time to plead, reply <»r rejoin, or summons 
for further particulars of the plaintifF’s demand, defendant's set-off, or 
other particular, be granted in any action depending in that court, unless 
the last previous order for time, further time, or particulars respectively,, 
be first drawn up, and such order produced at the time of applying for 
any such summons." And, in the Common Pleas, a consent indorsed on 
a judge’s summons is not binding on cither party, unless the order be 
drawn up and served pursuant theretoIn that court also, if a sum¬ 
mons be taken out for time to plead, and the defendant’s attorney do not 
attend, the plaintiff must get the summons discharged, before he can sign 
judgment ®; but it is said to be otherwise in the King’s Bench 

When an order is obtained for time to plead, it is either upon, or with¬ 
out terms. The usual terms, when the plaintiff is in time to try his cause, 
are pleading issjiably, rejoining gratis, and taking short notice of trial, or 
inquiry; but if be be not in time, then the terms are pleading issuably only: 
and, when the defendant is an executor or tuhninisirotor, he must under¬ 
take not to plead any judgment confessed by him, since his time for plt'ad- 
iiig was out s ; for otherwise lie might confess judgments in the moan time, 
and plead them in bar to tbc plaintiff's demand. An issuable plea is a 
plea in chii;f to the merits ; upon which the plaiiitilf may take issue, 
and go to trial*: Therefore, a pica in abatement is not an issuable pleq*^ ; 
nor a false plea of judgment recovered *; nor a plea of alien enemy or 
other plea, which does not go to the qjerits But a plea of tender has been 
deemed an issuable plea ”; and also a plea of the statute of limitations i‘, 
or, in the King’s^Bcnch, that a bail-bond Avas taken for ease and favour •>. 
So where the defeiidaiit, in an action on a recognizance of bail, under a 
judge's order tojdead issuably, pleaded vnl tlcl record, and that no ca. sa. 
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* 8 Mud. SOB. and see 1 Bulst. 122, S. 
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S. C. 
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Month, what 


Order must be 
drawn U{>, and 
served. 


Discharging 

summons. 


Terms, on ob¬ 
taining order. 


Issuable plea, 
what. 



DemurNti, 
when so coa^ 
(lered. 
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W«IN0»A 0t agttimt^the|iiri2ji^)a}|f of 

mdbr^atiQigbti lio’^mnsiieied 

^ oigb jodgioieiit as fot vmnt.ai <a^ pleK^ s.As.tiii tkmutr^erv^ tiaeietis ft 
dbtni^iion betmWB j» seal aendftir deraofjrer^BadjidbmaiToriivll^onfi^ 
QtasO iThe fintner is as issuable pks, withbi tbd meauiag «f« lodge’s 
order.*; the .latter is not; but only an evasion of it**, i. And^d^eydant* 
when under teinns of pleadir^ issaably, cannot a8«git .'S|i^[al eauses af de« 
nHksreT) even tboUgh the causes assigned be matter of tsidbetenee*. - . Bui 
udiese the plaintifr declared in irtspass fat breaking and entering lub 
dQse,:&ej and seizing lud taking his goods and chattels, to wit, lOD urti* 
cles of :^nuture, and IdO articles of wearing apparel, without describing 
their nature' or quality; and the defendant, being under a judge's order 
to pkad isBuably, demurred generally to the whole declaration, and the 
plaizdiff. si^ed judgment as for want of a plea ; the court of Common 
Fleae ordered it to be set aside with costa, as the demurrer went to the 
substenoe of t^e declaration, the goods taken having been insufficiently 
described iketeiu *’• And where the defendant waS 'iddiliid that he had 

, , .'It » •’ 

substantial ground of demurrer, the court of King’s BeiitCh set aside the 
RejoiDinggnKu. judgment, signed as for want of a plea, upon terms s. By rejoining grclu 
is meant, rejoining without the common four-day rale to rejoin**: And, 

« in the Common Pleas, the plaintiff having tendered an issue to a plea, 

mid; demanded a rejoinder, when the defendant was under terms to rejoin 
gratis, and ibr want of a rejoinder signed judgment, the court held the 
judgment regular ; but set it aside without costs, because the plaintiff 
might have added the similiter himself*. Short notice of trial in country 
causes must, in the King’s Bench, be given at Idtst Jc^fr days before the 
commission day, one day exclusive, and the other inclusive **: But, in the 
Common Picas, two days notice suciuu to be sufficient in country causes *; as 
it is tdso in town causes, in both courts ; though it is usual to give as much 
more as the time will admit of. The defendant however is not i^ecluded 
hy these terms, from demurring to the replication, if there be good cause®. 

When the defoidant is under a judge's order for time to plead, on the 
terms of pleading issuably, and pleads a false plea of judgment recovered**, 
(Hr other plea which is not issuable, the plaintiff may consider it as a mere 
nu^ty, and sign judgment “: and where several picas are pleaded, one 


Short notice of 
trial. 


Conasqueacea of 
not pleading is- 
jUtaUy. 


‘ 1 Moore, 4fllK •> Barnes, 871. 
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923. 3 Wils, 530. S. C. 1 Chit. Rep. 711. East, 660. 

7 Price, 670. > Pr. R^. 890. 

'« Say. Rep. 89. 7 Duraf. & East, 530. 1 " R. T. 5 & 6 ^.‘11. ^j; K. B, 8 Str. 

E4»t^ 411. Barnes, 871. 8 Blair. Rep. 923. 1185. ,, 

8 Bos. & Pul. 446. infte v. Return, H. 55 “I Blae. Rep. 376. 8 Wils. 117. 8 Wib. 
Gent fif. K. B. 1 Otit Rep. 711, IS. (a). ’ 33. 1 Moore, 431. and iee 8 Chit. Rep. 

* 1 I^ng. 379. 8 Moore, 487. S. C. 5 298. 

Dowh & ByL 680, acem-d. " 1 Bur. 69. Valley v. Gardiner, H. 84 

* 8 Moo^ 379. Geo. 111. K. B. Barnes, 863. 3 Bos. & PaU 

« 7 llurlift & ISast, 53«». I Easi, 414. (n). 895. C. P. 
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nommism mnAm > . Iff ^ 

dmai^j it ti^ wheri(»> 

under'att wder in pkad iasaa&iffi puts in'iri^am ditatar* 
ler io some of the eounts ia the declaration, and pleads iMuabljr to t£||ie rest, 

Ae* plaintiff ma^ consider the ivhole as a nnllitj, and as 

fiv uraat of n plea K Bat where it in doubtful whether the pictt bd Issu* 
able, better way, in term time, is to move the court to set it aside*. 

Bhfbre the plaintiff; however, can sign judgment, the defendant mnat Notice to {dead, 
hawe tu^he to plead; and, unless he be bound by rule of court, or order 
of a jndga, to plead by a time therein linuted, a rule to plead must be |Uile to plead, 
entmed in all cases, whotoer the ddTendant have appeared or ncA; and Demand of plea, 
when be has appeared, there must also in general be a demand of plea. 

When the declaration is delivered absolutely, after appearance; a notice Notice to plead, 
to'plead must be given which is usually indorsed on the dedanttion, 
otherwise the def^dant need not plead thereto,’within the regular time; lately, 
but if the defendant take an imparlance, for want of such notice, then'he 
must plead at tl^e time allowed him by such imparlance *. And if the de- 
chtration be de^|i^l^|||r;hefore the essoin day of the term next after the return 
of the writ, thoh^ without- a notice to plead, the defendant, we have 
seen if he appear and accept the declaration, shall not have an imparl* 
once to the subsequent term. A notice to plead seems also to be neces* De Sene etse. 
aary, when the declaration is^/cd or delivered debene esse, or conditionally a; 
though this was formerly doubted in the Common Pleas But it is not Need not be in- 
necessary that the notice to plead should be indorsed on, or given at the of 

time of delivering the declaration; Therefore, where the declaration in delivering, de. 
the King’s Bench was filed on the last day of the second term after the 
return of the wiit;<i|b^t the notice to plead was only given a little before 
the essoin day of the following term, the court held it to be well enough, 
the master certifying it to be the practice *. And where the plaintiff On dedaration 
having declared in his own right, afterwards declared as executor, with- 
out indorsing the declaration ** by the bye " when delivered, but the de¬ 
fendant's attorney was told it ^vas by the bye, the court of King's Bench, 
we have seen on the opinion of the master, held it to be regular. In In C. P. 
the Common Pleas, where a declaration was delivered without a notice to 
plead, and some time afterwards a notice in writing was given to the de¬ 
fendant, who lived above forty miles from London, to plead in eight days, 
this was held to be a good declaration and notice, although the notice was 
not given at the time of the delivery of, or written on the back of thedc- 

“ 3 Durnf. &.East, 306. f jinte, 467. 

I* 1 East, 4Ui,'«a4i see Barnes, 314. * R. M. 10 Geo. II. reg. 2. K. B. R. £. 

° 1 Bur. 59. it Bias. JSep. 784. S Durnf. 3 Geo. II. C. P. Barnes, 357. 303. 3 New 
& East, 390. 7 Dumf. & East, 630. 1 Bos. Rep. C. P. ^28. Appen4 Chap. XVIII, 

& PuL 447. 3 Bos. & Pul. 895. 7 East, § 5, 6. 

388. 4 Taunt. 608. 1 Chit. Rep. 355. (a), Barnes, 236, 7. 310, 1 Seh Fr. 3 Ed. 

** R, T. 5 & 6 Geo. II. K. B. R. E. 3 330. ,j; 

Geo. II. C. P. and see Append. Chap. » 3 Bur. 1463. 

XVIII. §3. “ -dnte, 436. 

® Per Cur. E. 34 Geo. III. K. B. 





TUile to pload, 
what, and with 
wboin, when, and 
liow entered. 


After jild^’s 
order fur time to 
plead. 


On essoin day. 


How formerly 
given. 


When rule ex- 
]nres. 

At what time 
judgment may 
be signed on, iu 

K. B. 


In C. P. 


In Exchequer. 


TStiOa b6 indofsed td-pietfd ift'f* .. 

Wi^id>thii number of days allowed fey the rulea of-ihi^ abort K • 

The rule to plead is the oMer of the court*’ ; (md moy be entered, oh a 
■ptwpipe, with the clerk of the roles in the King's Ikncb>4i|0!|i^^dBries 
in the Common Pl^s, ut arty time after ttfe delivery, or fil|ii|:;%d notice 
of the deCkratitm, in term time; or if the ^^clarati^ be deliveredi or 
filed and notice given,,/oar days exclusive before the end of the tertn> the 
role to plead may be entered at any time during the first four days after 
term. If the defendant obtain a judge’s order for time to plead, either in 
the sinnc or till the next term, the plaintiff, when the time is expired, may 
sign judgment for want of a plea, without giving a rule to plead **; or, if 
’A rule has been already given, without giving a new rule «. But, in the 
Common Pleas, a summons for further time to plead, not attended by the 
party taking it out, docs not waive the necessity of a rule to plead The 
clerk <if the ftiles, nr secondaries, will accept a rule to plead on the etmii 
day,' but such mfe cannot be cnteTcd until tlie first day of term*: and 
Sunday is a day within this rule, unless it be the kst •>. 

■ Anciently there were two rules given in the King’s Bench, of four days 
each { the first ad resjr&nidendnm, the sixiolid ad resjmtdendum percmplorie^. 
These were afterwards converted into one eight day rule *: but now, four 
days only Ire allowed the defendant, in either court, from the^time of 
giving any rule to plead **; which four days expire before, with, or after 
the time for pleading. If they expire before, the plaintiff miuit wait till 
the expiration of the time for pleading, before Mb'* Can sign judgment for 
want of a plea: but if they expire with or after that time, the plaintiff, 
in the King’s Bench, is at liberty to sign his judgment, the day after the 
rule for pleading is out: the declaration having been regularly delivered 
tn filed, and the defendant of his agent being called upon for a plea *. In 
the Common Pleas, judgment cannot be signed, for want of a plea, till the 
opening of the ofiice iu the afternoon of the next day after the rule to 
plead*", or day given by a judge’s order for time to plead ", has expired. 
But if a rule to plead expire on a. dies non Jaridiciis, as on the Purificaium, 
&c. tlic defendant is bound to plead on or before that day ,• and if he do 
not, judgment may be signed on the next day °. In the Exchequer, the 
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•’ 2 Eos. & Put 363. 
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A C. and m t' Bast, 571^ 1 Taunt. 588. 2 
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* T Tsanu 587. 1 Moote, 380. &, C. 


■ 8 Bus. A Pul. 180. 

« Cas. Pr. C. P. 68, 

’’ 8 Salk. 6S4. I Str. 86. Roberts v, 
Quidiendofi, M. 58'‘Cno. III. K. B. 11 
East, 272. (6).. ^ ' 

» Vidian’s Salk, 517. 

* R. T. 1 Geo. iIJK. B. 2 Str. 1192. 
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{^4 »'8i4d’to be« day x^y 

te xlgned^ fid witnt of a plea, on tile day after !t'Is' 

When a rule to plead has been onee entered, and tiie bauae #taade over 
to another tertn, tvithont any further proceeding, a newrtild toplead shhuld 
regularly; ^ihiered in that term, to entitle the plaintiff to sign jtidgn»eat, 
tinlcss aiijddge's order has Hlen obtained for time to plMidV; fb;r jiki%-i 
menta ought in general to be entered the same term in which rul» are 
given *’. But when the declaration is amended in the King's Bench, if a 
rule to plead be entered the same term the amendment is tnade, though 
before such amendment, it is sufficient **; otherwise a new rule to plead 
must lie entered*: And in the Common Pleas, we have seen^ the de¬ 
fendant is entitled in all cases, on amending the declaration, to a new four 
day rule to plead. When the plaintiff, after giving a rule to plead, has 
})ecn delayed by hjunclum, he may sign judgment in either court, after 
the injunction is dissolved, without a new rule k. 

The demand of plea is a notice in writing from the plaintiff’s attorney ; 
and, except when the defendant is in custody of the sheriff^ and the 
plaintiff has declared against him as being in that custody \ or is in cus¬ 
tody of the warden of the Fleet *, or»bound dohm by a judge’s ordel’ for 
time to plead or the declaration has been amended ", must be made in 
every case where the defendant has appeared or put in bail: And, in 
the Common Pleas, a demand of plea is necessary, after an' app^rauce, 
though the defendant has not taken the declaration out of the office So, 
where a declaration was delivered on the essoin day of Hilary term, and 
an imparlance was givtat to the defendant till Easier term, when a rule to 
plead was given, but ho demand of plea made, the court of Common 
Pleas held, that the plaintiff,- having signed judgment in Trinity term for 
waiit of a plea, was irregular, and set aside the proceedings In country 
causes, the demand of plea must be made, in that court, on the agent in 
town *■, if there he one; or if not, on the attorney in the country ®: And 
where the defendant was beyond the seas, and his attorney dead, a rule 
was made absolute, that a demand of plea in the office should be sufficient ; 
upon affidavit <^f service of a rule to shew cause on one of the defendant’s 
bail, and that the other was not to he found ^ 
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* 2 Chit iitfk m , 

* Ante, 469. ''; 

* 2 Bur. 660. Doug. 71. Barnes, 238. 
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New role, when 
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when not 
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In what cases 
necessary, and 
in what not 


In country 
causes. 



Ilf: 

WWii;»rt4 liw ' lini tli^ KSi^s n«^ Iti't^5t||fel of 

i» K. Bi the dedamtiMi*, aAd indorsed tliareott**: And a rule l6i» 

|ilead has been given; and demand of plea madej ai|d judgment is ijigned 
• ef a snbseqnent tenn> there need not Be a fresh demand of plea of that 
In C. P. temi> althongfa there should be a new rule to plead Biitj in the Com* 
mon Pleas, a demand of plea must be ma& after declaratiofed delivered, 
and rule to plead given; a demand of plea indorsed on the deeIamtion<‘, 
or made before the rule to plead is given *, being deemed insuffiHent: 
In raeicr court. And'it cannot be made, in either rourt, before the defendant has appeared 

and after the plaintiff has entered an appearance, or filed common bail for 

1 

him according to the statute s, or when the defendant is in custody of the 
ahmiff I*, and the plaintiff has declared against him as being in that cus* 
tody *, or is in custwy of the warden or bound down by a judge’s order 
for time to plead ^ or the declaration has been amended a depiand of pica 

Want when is unnecessary. So, when the defendant pleads, %vithout taking the de¬ 
claration out of the office ", or puts in a pica which is considered os a null- 
" ity ", as a pies in abatement of a term subsequent to the declaration, with- 

out an imparlance r, or the pica of non assumpsit in an action of debt s, or 
nil debet in assumpsit it operates in general as a tvaiver of the irregu¬ 
larity in not demanding a plea, and will enable the plaintiff to sign judg¬ 
ment for M^ant of it. But where such a plea was put in without authority, 
by a new a;^mey for the defendant, without any order for chang^g his 
former attorney, the judgment which had been signed as for want of a plea. 
When a waiver -was set aside *. In general, the demand of a plea is a waiver of the jus- 
0^ bail*: but where, after the time for putting in and justifying 
bail had expired, (one of the bail having been rejected,) time was given 
to add and justify another bail, without prejudice to the plaintiff, and in 
the interval he demanded a plea; the court of King’s Bench held, that 
an attachment against the sheriff for not bringing in the body was regu¬ 
lar, the added bail not having justified within the time for which indulgence 
was given “. 
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: in the ICiag’s c^mpd; sign jttdgpett^,^«?i wymt of a At nrfiat time 

plea, till the .expiration of twenty four horn? after,it has beep demand^^ Tfter 

whether the time,,fo|_pleading be or be not expired, when such, demand detmnd ofpiea, 
woa made *; And, in that court, if a plea be demanded aa.Satur^O'y) the 
defendant tvyenty four hours to plead, after the demand, exclusive of 
Smday\ But judgpient maHi^be signed'at any time after the tn^ntyfour 
holms are expired, provided the time for pleading be then out } and there¬ 
fore. if the plea be demanded in the morning, the plaintiff is not oldiged to 
wait until the opening of the office, in the ^ernoon,of the foUoiving day*. , 

In the Common Pleas, the rule is, that after a plea has been demanded. In C. F. 
the defendant has in all cases till the opening of the office, in the afternoon 
of the following day, to plead } and if he do not plead within that time, the 
rule to plead being expired, the plaintiff may sign judgment 

■ 1 Ulac. Rep. 50. 1 Durnf. & East, 454. * 1 Durnf. & East, 454. 

4 Diirnf. A East, 118. * Cas. Pr. C. P. 17, 18. 64. 
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Officers of court. 


CHAP. XIX. 


Motions mid Rules in general, and Affidavits 
support of them.; and the Practice the Courts 
therfum, and hj Summons and Order, cU cl Judge’s 
Chambers. 


As it is frequently necessary, in the course of a suit, to apply to the 
court where tin* action is depending, or^ judge of that court, it may be 
proper, hefnve w'c proceed further, to say somewhat of the manner of doing 
it; and of the rvles or orders of the coimts, and practice by summons and 
order at a judge's chambers. 

The usual modes of applying to the court are by motion, or petition. A 
motion is an application to the court, by counsel in the King’s Bench, or 
a serjeant in the Common Pleas, for a rule or order; whiclr is cither 
granted or refused; and if granted, is either a rule absolute in the first 
instance, or only to shew cause, or, as it is commonly called, a rule nisi, 
that is, unless cause be shemi to the contrary, which is afteawards, on a 
subsequent motion, made absolute or discharged. To use the words of an 
elegant ifrriter on the law and constitution of England “ ; " The applica¬ 
tion to a court by counsel is called a motion; and the order made by a 
court on any motion, when drawn into form by the officer, is called a rule.” 
But, besides the rules which are moved for in court, there are others made 
out by the officers as a matter of course, or drawn up on a motion paper 
signed by a counsel or serjeant. ^ 

In the King’s Bench, motions and rules are either on the crown side, or 
on the pica side of the court. In the Common Pleas and Exchequer, there 
is no crown side But, in any of these courts, a rule for an attachment, 
which is of a criminal nature, may be moved for in the following cases: 
Pirst, aganfht the parties to the suit, for disobedience to a rule or order of 
the court, by non-^ynient of costs, on tlie master's or prothonotary’s a//o- 
caiurp^ or of money generally^ vor money and costs; or fgr not producing 
deeds in his possession <», ias.: Se^ndly, against aftornie*,'for not deUver- 
>Dg deeds*, or nqn-paymeat<o| costs ®, &c.; or for not performing th& 
uudertalcings/, or otherwisi^'%isl>ebaving themseli^sS: Thirdly, against 


■ Wynne, Eunsm, DiaL 11. § 86. And 
for a general sqpount of tlio practice on mo- 
ti^a in;|!ivn auits, seeaiif. $ 8d, Ae, 
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< Ante, 86. 887. 841. 
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the conn, for extortion % or n^leot of ^Hty * - F«!t|f tUy» againat 
inferior Jif^es and ^cerj, for acting unjustly, oppressiveiyi or irregularly, 
in the execution of their duty •*; or for disobeying the king's writs* issuiii® 
out of the superior courts, fay proceeding ip a cause, after it has been put 
a stop to, or removed by writ of prohibition, certiorari^, haheae corpwr®, 
supersedeas, or error'*, &c.: Fifthly, against sheriffs, or other persbns having 
the execution of writs, for not returning them ®, or bringing into court, the 
body of the defendant*', &c. on being served with a rule for that purpose: 
Sixthly, against gaolers, &c. on tiie Lords’ act, ft»r extortion or oppression?: 
Seventhly, against iu collateral piatters relating to the discharge 

of their office, such as making default when summoned; refusing to be 
sworn, or to give any verdict; eating or drinking, without leave of the 
court, and especially at the cost of cither party, and other misbehaviours or 
irregularities of a similar kind **: but not in the mere exercise of their ju¬ 
dicial capacities, as by giving a false or erroneous verdict*'; Eighthly, 
against witnesses, for not attending on a subpoena^; refusing to be sworn 
or examined, or prevaricating in their evidence when sworn *‘: But, in the 
Common Pleas, it was not formerly usual to grant an attachment against 
a witness, for non-attendance upon a subjm/ia; and it (xinnot now he bad, 
unless a clear case of contempt be made out against him, the party ag¬ 
grieved being left to his remedy by action *: Ninthly, against peers of the 
realm, or manbers of the house of CJommons, for disobeying a subiwma'^, or 
other process ”; but they arc not liable to be attached, for non-payment of 
money, pursuant to an award": Lastly, against other persons, for cun- 
tempts committed in the face of the court, not only by an actual breach of 
the peace, or rude and contumelious behaviour, hut also for any other 
heinous misdemeanour, as by a party’s giving false, trifling, and contradict 
tory answers, upon an examination in court, concerning his aljility to he 
hail for another, in an action dejiending iu court p ; or for contempts wm- 
mitted out of court; as for a rescue or contemptuous words spoken of 
the court, or its process ^; or for u^i^g undue means to execute process ^ j 
or not performing an award&c. 

If the contempt be committed in the face of the court, the offender may 
he instantly apprehended and imprisoned, at the discretion Of the judges, 
without any further proof or examination “: hut otherwise it is usual to 


* Ante, 58. 232. 
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Shcrifl^ &c. 
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Jurymen. 


Witnesses. 


Peers, and mem¬ 
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Ollier persons. 


For contempt 
in face of euurt. 

Rule for attach¬ 
ment. 
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aj^y tq ^ Maft, on an t^davU of ^ dtopoiiataiioeiit ^ 
ati^tM&i&ent ; wi^di k ^ther al)Solute in tbe first instssoce* ^xr a^jr to shirw 
When aliidliite cause. Hie nije. for an attachmen|, in the King's Benchj for non^paymant 
or OTfy'torfiw ^ pursuant to the meter’s i^tOur, is absolute in the fir^ imtance, 
caui^ in K. B. although^r terms have elapsed since the taxation •, unless it be for non¬ 
payment of costs pursusmt to an award **: But where it is for the non-pay¬ 
ment cX money generally^ or of money and costs, it is only to shew caase*^: 
And; if a party obtain a rule for settings , aside judgment and execution, nn 
condition of his paying costs, the court will not grant an attachment in the 
first Stance, for non-payment of them In this court, as well as In the 
Common Pleas, the rule for an attachment against the sheriff, ibr not re¬ 
turning the writ, or bringing in the body, is absolute m the first instance; 
and may be moved for the last day of term ®. So, where contemptuous 
words are spoken of the court, the attachment issues in the first instance; 
but where they are spoken of its jmwess, the rule is only to shew cause 
In all other cases, the rule for an attaqiiment is a rule nisi, in the King’s 
Bench And where a m^er has been referred to the master, the court, 
on shying cause against an attachment, will not go into the account^ 
which were the subject of the reference ; the master’s aUocaiur being in 
the natunt of a judgment, and the attachment like a writ of execution e; 
and besides, the party, on going before the master, enters into an under¬ 
taking to pay such sum as he stiall )find to be due An affidavit to sup¬ 
port a rule for an attachment, for not paying money pursuant to the mas¬ 
ter’s aUocaiur, must shew that at the time of serving the copy, the original 
was shewn to the defendant In the Common Pleas, all rules for attach¬ 
ments are rules nisi, except against the sheriff, for not returning the writ, 
%r bru^jig in the body, or for non-payment of costs on the prothonotarj'’s 
aVocaktr which are absolute in the first instance. In the Exchequer, as 
in the miig’s Bench, the rule for an attachment for non-payment of costs, 
on the master's allocatur, is absolute in the first instance, unless it be for 
non-payment of costs pursuant to an award *: And though, in other cases, 
there should in general be a rule to shew cause, yet where an attorney had 
been ordered, by a former rule, to pay a sum of money to his client, with 
the costs of the application, the A>urt granted a rule for an attachment 
against him; ^'non-payment of them, absolute in the first instance ; ,, 
Motions ai^ affidavits for attachments in civil suits, in the King's 
are proceedings on the plea side of tlie court, until the attachmtots 'are 
granted, and are to be entitledvn^ the names of the parties®; but as soon 
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on aiid 

edutoir *T And inotionB 
and'affidavits for attachmciits arc eiititicd in like mannerj m the Commtiii 
Pkas nad Excliequor. A rnle nisi for' ’an attaclimcnt caim^ be moved for 
the last day of term*; nor can it, we have seen, be served on a Suwldy^^ 
The attachment is a criminal pnwess, directed to the sheriff^ command¬ 
ing him to attach the party, so that he have him before the king, or hi^ 
justices, at Westminstw, on a certain day, to aiKwer “ of and concerning 
those things which shall there, on his majesty's tehalf, be objected against 
him®.’’ The party being taTc& on this wit, cither remains in custody, or^ 
puts in bail, before the coun^ or a judge, (for it has been doubted whether 
he is bailable by the sheriffs,) to answer interrogatories, and to appear from 
day to day, till the court sliall determine concerning the matters objected 
against him>‘: And where the coroner had returned cepi ctrrpara to writs 
of attachment against the sheriffs of ^/fiddlesex, the court of King’s Bench, 
on the last day of term, granted writs of habeas 6Qrp(yra, without an affida¬ 
vit, to bring up the bodies of the sheriffs, before one of the judges atfiham- 
bers, to answer to such matters as should be there alleged against them *. 
An attachment however, for non-payment of money, is in the nature of 


!, the prowiedin^ ate 
from the king is to be liamed as the pros 


mesne process: And where the party had been taken, and permitted to go 
at large, and returned again into custody, and continued in custiKly at the 
return of the writ, it was holden that the sheriff was not liable to au action 
for an escape 

When the party has been taken upon the attachment, the court, upon 
motion by his counsel, will make a rule, that unless his adversary, exhibit 
interrogatories against him in four days, which must be in term time‘, he' 
shnil be discharged. These interrogatories must be signed by counsel"' or 
a Serjeant, and filed, in the King’s Bench, wth tlie master of Ae.^own 
office, who is to examine the party thereon, in four days after the iinterTo- 
gatories are brought in "; but, in the Common Pleas, they are filed with 
one of the secondaries whi examines him, and aftenvards makes copies 
of the depositions for each party: And if the master, or prothonotaries (to 
whom the matter is generally referred in the Conmion Pleas p,) re])ort that 
he is in contempt, the court will commit him to the King's Beach> or Fleet 
pris^ j but if the report be in his favour, they will order hini to be dis- 
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On plea side. 
Common rules. 


cWgedij m lii&Twognizant^ to U vaestted*. When 
in on an attaphment for a rescue, in the King’s Bench, it is th6 |n»actice of 
the court to put intcrrogatorifes to hm, though he do not deny the charge 
in the affidavits, unless the prosecutor waive putting them ^ And, by 
a rule of that court ®, " if judgment be not given th& same term* the 
name of the cause shall be inserted in the list of motions, appointed to com© 
on peremptorily in the ensuing term, in order that the court may be in¬ 
formed what shall have been done in prosecution of the attachment." 

If the party neglect to appear before the master or secondary, to be ex¬ 
amined, or to attend the court when he is directed to come, the court will 
order his recognizance to be estreated; and if he confer any thing material 
in his depositions, there is no occasion for witnesses, but the prosecutor may 
move on his confession If lie deny part of the contempts only, and confess 
other j)art, he shall not be dischar^d as to those denied, but the truth of 
them shall be examined, aijd sneh jmnish’nent inflicted as upon the whole 
shall apfu' ir rt*!^)'.(.uahic; Shd if his answer be evasive as to any material 
j)art, he sfnll be punished in the same manner as If he had confessed it. 
The report of the master of the crown office, that the defendant and his 
attorney arc in contempt, for not performing an award, &c. is to be taken 
as a conviction ; and on their being brought up for judgment, the court 
will not receive affijlavits in denial of the contempt, but only in mitigation 
of punishment*. But, in the Common Pleas, the prothoiiotary’s report 
is not deemed conclusive, against parties who have been put to answer 
interrogatories before him ; but tlicy may except to the report, on any ma¬ 
terial point ^; And where, after making his report against the parties, the 
Iprothonotary was directed to inspect an account book belonging to one of 
them, whicli tended to support the answers given by the parties, but bad 
been accidentally omitted in the first instance, the prosecutor was not al¬ 
lowed, on his own apjilieation, to produce before the prothouotary, the 
clerk will' had made the entries in the bcnik 

Motions and rules on the pi,"it side of the court of King's Bench, and 
in the (\iniinon Pleas, are common or special. Common rules are first, such 
as are given, by the master, ^filao^, clerk of tlic papers, or clerk of the 
errors, in the King's Bench ; 'or by the prothonolaries, jilacers, or clerk 
of the errors, in the Common Pleas : Secondly, such as arc enlered with 
the clerk of the rules in the King’s Bench, or secmidaries in th^Cointtion 
Ple.as, on a prcecipe or note of instructions, made out by the attoirnics who 
apply for them ; and are jiot founded on any motion in court, cither real 
or supposed: Thirdly, suif^ ns w'ere anciently moved for by the attornies 
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fSi'Md^bar, ih'tfae King’s Bench; w, m the Ocnnmon Bleasi at dde-bar 
on ihe^rst day of term, and in the treasury chamber on-other days; and 
are thence called side-bar or <rc««Kr^ rules *: Fourthly, such as are drawn 
up by the clerk of the rules in the King’s Bench, or secondaries in the 
Common Pleas, without being moved for in court, on producing a motion 
paper signed by a counsel or serjeant. 

In the King’s Bench, rules given by the master (which are called mas- Given by niastp-. 
ter’s rules,) are to declare or plead in bar, in replevin ; and in ordinary ^ ‘ ’ 

cases, to reply rejoin, surrejoin, rebut, surrebut, or join in demurrer ^ ; 
to enter the issue ®; for the defendant to produce the record ^; for a trial 
by proviso s ; or to return a writ of certiorari in error ; by the Jilacer, 
to appear to a pone, or recordari *, &c.; by the clerk of the papers, to re¬ 
turn the paper book ; or, by the clerk of the errors, for better bail in 
error *, to certify the record *, or assign errors All master’s rules, in 
the King’s Bench, are entered wTith the clerk of the rules, and expire in 
four days after service. In the Common Pleas, all rules arc given by the By prodionota- 
secondaries, except rules to appear in scire facias, wliich are given by the 
protkonotarics “ ; rules to appear and declare in replevin, and to bring in 
the body, which arc given by the y//ocerA-” and rules for better bail in 
error, or to certify the record, which are given by the clerk of the errors”. 

Common rules entered, on a praecipe, with the clerk of the rules in the Entered, on ’ 
King’s Bench, arc to plead, in ordinary cases p, or avow, in replevin^; or j; 

for judgment on po.y/ef/J ^ or inquisitions®, or in .v«Ve *. In the 

Common Picas, the rules so entered, ^vith the .secondaries, are to declare ", 

(except in replevin,) to pleads reply rejoin, surrejoin, rebut, surrebut, 
or join in demurrer; to avow, or plead in bar, in replevin : and for aftor-t * 

■/lies and officers of the court to appear anil plead to bills filed against 

them These rules are not served on the ojiposite party ; hut, in the Service of. 
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XtlV. § 29.89. 46. 
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" Ante, 60. 310.416, 17. It shonH be re- 
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OP MOTIONS A'no Sle. ’ 

Common Pleas, a demand in writing must be made, Wore jtidgment can 
be signed for non-corapUaitce with them. 

Side-bar rules, in the King's Bench, are for the sheriff to return the 
writ*, or bring in the body**; for'the marshal to acknowledge the de¬ 
fendant in his custody ®; for time, or further time, to declare to dis¬ 
continue the action, upon payment of costs ®; to be present at taxing 
costs.*"; or for a scire facias to revive a judgment above 8ev0t, and under 
ten years olds. In the Common Picas, side-bar or treasury rules are, in 
addition to those enumerated in the King’s Bench, to take a bill against 
an attorney off the file; to bring money into court, if under pounds ’*; 
to enter the issue ’; for costs, for not proceeding to trial or inquiry, pur¬ 
suant to notice ; for leave to enter up judgment on a warrant of attorney, 
above one and under ten years old*; to return a writ of false judgment 
or assign errors thereon ; and the common consent rule in ejectment 
Side-bar or treasury rules may be had as a matter of Course, by applying 
for them ut. iIk' oliice of the clerk of the rules in the King’s Bench, orse- 
condai ipy, the Common Pleas. The last day of term is said not to be 
a day for side-bar rules in the foritier court; but if the party was entitled 
to such a rule Iwfore, he may take it out on the last day of term, or in 
vacation, dated as of the last day but one. A rule, however, calling on 
the sh<triff to return a writ, issued in vacation, though tested in term time, 
is irregtilar; and an attachment grounded upon it will be set aside by the 
court on motion “. 

Commmi rules drawn up by the clerk of the rules in the King’s Bencli, 
on producing a motion paper signed by counsel, are to declare peremp¬ 
torily, after several, rules for time to declare i’; for the master, in vacation, 
to compute princij)al and interest on bills of exchange, or promissory 
notes &c.; to have a good jury, on the execution of an inquiry ‘i ; to 
change the venue or bring it back on the common undertaking'; to 
bring money into coui't “; to plead several matters or make several avow'- 
lics or cognizances *; for the defendant to abide by his plea "; for a com- 
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<nKuin oD demurrer special verdict •*, or writ of error * j for costs, for 
not preceding to trial or inquiry, pursuant to notice ; for a special jury ®, 
or view rules by consent, as to examine witnesses upon interrogatories ®, 
to refer causes to arbitration •*, or to enlarge the time for maldng an award '; 
to make a juice’s order •‘j or order of nisi jyritts *, a rule of court; or for 
a sdrejacias to revive a judgment, above ten and undery^cen years old'". 
In tlie Common Picas, common rules drawn up by the secondaries, on pro¬ 
ducing a motion paper signed by a sorjeant, are for tlic protbonotaries, in 
vacation, to compute principal and .interest on bills of exchange, or pro¬ 
missory notes, &c.; for bringing money into c<mrt, if it exceed./?t'C pounds"; 
to plead several matters, in certain cases which will be mentioned in a sub¬ 
sequent chapter ®; for a concilium on demurrer r, special verdict *>, or writ 
of error ■■; or for a special juryOf these, as well as of the side-bar or 
treasury rules, copies should be duly served. 

All rules mpved in court, arc denominated special rules ; and they are 
cither absolute in the first instance ^ or only «wi“, to shew cause. Those 
rules may be considered, as they arise, and succeed one another, in the 
course of the suit. In the King’s Bench, special niles absolute in the 
first instance, are for a certiorari, to remove the record of a judgment from 
an inferior courtor transcript of a record from the courts in Wales, or 
counties palatine^ ; to enter up judgment in term time, on a warrant of 
attorney, above ten and under twenty years old y ; for the copyhold tenants 
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Barnes, 467. And for the form of the rule, 
see Append. Chap. XXXIV. § 3.'1. 

* Post, Chap. XXXV. Append. Chap. 
XXXVk'§ 12. The rule for examining 
Witnesses' upon interroga^rics, which can 
^only be had by consent, is seldom moved for 
■'Slrectly} but" is commonly incident to, and 
arises out of some other motion, as tei put oil' 
the trial, or for judgment as caao ofn non¬ 
suit, &c. 

" Post, Chap. XXXVI. Append. Chap. 


XXXVI. § 1. 

* Post, Chap. XXXVI. Append. Cliap, 
XXXVI. § 11. 

a Post, 511. 

' Post, Cliap, XXXVI. 

The nile for this pttrposc, we have seen, 
is sometimes only a sele-bur or Itvosuri/ rule, 
a.s where the judgment is above seven, and 
under ten years old. Ante, 4S4. If it bn 
above ten and under ,/iftecn years old, the 
ride, as sfeted in the text, is al'.solute in the 
first instance, and may be drawn up on a 
motion paper signed by counsel j but if the 
judgment be above years old, there 

must be u rule to shew cause. Post, Chap. 
XLIll. 

" Post, Chap. XXV. Append. Chap. 
XXV. § 2. 

" Post, Chap, XXVII. 

» Post, Chap. XXXI. 

-1 Post, Chap. 

' Post, Chap. XLIV; 

* Post, Chap, xsrxiv. 

‘ Append. Chap. XIX. § 1?. 

" Id. § 1^ 14, 

* Ante, m, 9, S. 405, 6, 7. Post, Chap. 
XLIV. Append. Chap. XVT. § 11- 

y Post, Chap. XXI. In the King’s Bench 
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In C. P. 


In btilh courts. 


When drawn up 
on judge’s order, 
in vacation. 


OF MOTIONS AND SlO. 

'‘of a manor to inspect and take copils of court roUa*; far a mandamus, 
to examine witnesses in India, on statute 13 Geo. Ill. e. 63. § 44or for 
the allowance of a writ of ei^or coram nobis In the Ccndmon PleaSj 
they are for leave to enter up judgment on a warrant of attorpey^ above 
ten and under twenty years old ; to have a good jury, on the execution of 
an inquiry ®; for judgment for the plaintiff, on nul tiel record ^ s for a 
view 8 ; to make a judge’s order •*, or order of nisi prius^, a rule <rf court ; 
or for a spirefacias on a judgment, above ten and under twenty years old*^: 
and, in both courts, to increase issues on writs of distringas, against per¬ 
sons having privilege of parliament'; for a distringas, on the statute 7 & 
8 Geo. IV. c. 71. § C* where the defendant cannot be personally served 
with a summons or attachment, by original “*; for the allowance of bail" ; 
for leave to compound penal actions ”; for judgment on demurrer i’, or 
writ of error ^ ; that the verdict be entered for, or posiea delivered to the 
prevailing party, on a special verdict ^ or special case ; ;ii)r for a suggestion 
on the nV/cA judicature act, to entitle tlic defendant to a judgment of 
nonsuit'. And, after a rule of reference to the master or prothonotaries, 
either party may move for tlieir report thereon. In some of the preceding 
cases, the rule ina;^ be drawn np on a judge’s order in vacation, on pro¬ 
ducing a motion pajwr signed by a counsel or serjeant ,* as for the master 
or prothonotaries to compute principal and interest on bills of exchange, 
or promissory notes ‘, &c.; to bring money into court, change the venue, 
or plead several matters; for a s})ccial jury, or view; to have a good jury, 
oil the execution of an inquiry ; or to make a submission to arbitration a 
rule of court 


'the iiile is absolute in tiie fust instance, un¬ 
less tlie warrant of attorney he above ht'nilif 
years olil, anil tiicn it is a nilc mu. 1 Cliit. 
Hep. G .8, in nnth, S llarti. & Cres. bbu. 
4 Dowl. Si l!yl. ;j. S. C. In the t'oinir.oii 
I’leas, if tlui warrant of attorney lx- above a 
tear old, leave to enter judgmeut may he 
given in' a u'U’-bar or Iretmir^ fuie; nnJe, 
•184. but if the warrant he above /m vcais 
old, the court must be moved for have to 
enter judgment. If the warrant Ik; under 
tioenty years old, tlie rule in that court is 
absolute in the first instance; but if it be 
.nbovc Iwv x/7/years old, i: is a rule to shew 
cause, lla.nes, 47. Cas. Hr. C. T. U«. and 
sec Append. Chap. XLITI. § 60. , 

* Pus/, Chap. XXII r. If Uie, rule be 
tttoved lor on iiehalf of H csjiyftoW tenant, it 
is absolute in the first in tl:c King’s 

3?ettch }^S Danif. & Kast, 141. but otlier. 
wise it i /i ruic tmi. 7 Diirnf. k Kast, 746. 
In the Common Heat, it is always a rule to 
S Bkc. Rep. 1061. 

” Asi. ^hap. XXXV. Append. Chap. 
XXXVvS S6. 


' Pos!, Chap. XLIV. 
XLIV. § 22. 

" Posi, Chap. XXL 

* Post, (’hap. XXII. 

f Fosl, Chap. XXXIJ. 
XXXII. § 1.1, 14. 

® .Ante, 485. (yl) 

^ Post, 511. 

• Pen, Chap. XXXVI. 
» iW, Cliup. XLIIl. 

XLIIl. § 60. 


Append. Cha^r. 


Append. Cha{t. 


Appcijd;' Chap. 


> Jntp 110, II. 119. 
yliue, 113, 

" Anlr, S76. Therno<fi»« is to justify bail; 
blit the mle is fur the allowance of it. 

" Post, Chap. XXL 
P Post, Chap. XXXI. 

’ Post, Chap. XLIV. ^ 

’• Chap. XXXVII. 

* l^sf, Chap. XL. 6 Dur|f. & Kast, 501.1 

(b)- ^ ir. 

S'Wi^ Aid. 817. And see stat. 5 
Geo. IV. c. 106. § B, for granting rules in 
vacation, in the courts of Great Sessions in 
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OF MOTIONS AND RDLES, &C. 

Special rules nisi, or to shew caase^ are moved for, in both courts, on’ 
behalf of the plaintiff or defendant. On behalf of the plaintiff, they are, 
in the King’s Bench, to dischaige the rule.for a special jury*; or for a 
scire facias, to revive a judgment dbove ffken years old**: In the Com¬ 
mon Pleas, for a scire facias to revive a judgment, above twenty years 
eld *; and, in both courts, for the sale of issues, on a writ of distringas^; 
to amend the writ ®, or return ; that the money deposited with the sheriff, 
and paid into court, under statute 43 Geo. III. c. 40. ^ 2. may be paid 
over to the plaintiff to set aside a judgment of nonpros, for irregularity s; 
for leave to enter up judgment on a \varTant of attorney, above twenty 
years old ; to refer it to the master or ]>ruthonotaries, in term time, to 
compute principal and interest on bills of exchange,, or promissory notes*, 
&c.; for the execution of a writ of inquiry before the chief justiceor 
a judge at nisi prius ; for the defendant to produce a deed in his pos- 
isession, and givC(p copy thereof to the plaintiff, when entitled to inspect 
it, in order that he may declare thereon '; or to produce the same before 
the Commissioners of the Stamp office, to be stamped or to the plaintiff's 
attorney, in order that he may ascertain the names of the witnesses, so as 
to subpwna them "; to disdiargc the rule for changing the venue, for ir¬ 
regularity “; fora trial at bar p, or in an adjoining county ; to sot aside 
a nonsuit, verdict, or inquisition, and liave a new trials or impiiry to 
enter judgment for the plaintiff, non obstante veredicto ‘; that the j)lain- 
tiff may be allowed his costs of suit, in an action on a judgment" ; to en¬ 
ter up judgment, and take out execution, after verdict against one of se¬ 
veral defendants, where the rest have agreed to be bound by it * ; or to 
take out execution, pending a Avrit of error y. 

On behalf »»f the dtfendanl, rules to shew cause are, in the King’s 
Bench, to atnsolidalc actions ’; in the Common Pleas, to declare perewp- 


fl'ttli-s, for u pirlicular of tl.« iihiutiir.s ilo- 
iiiutul, !(inl (.Ic-foiut'inrN set o(lJ &c. 

* 2'ost, Chap. X\XIV. 
jintc, 4S3, (w.) 

Pott, Chap. XLII. 

■> Ante, in. 

' AiUe, ISO. JCl. 

1 828, 9. 

* Ante, 400. 

* Ante, 485, 6. (y.) Post, Chap. XXI. 

' Past, Chap. XXII. Append. Chap. 
XXII. § 82. 

* Post, Chap. XXII. Append. Chap. 

XI^I. § as. 

» 8 Chit. Hep. 229. 231. 1 Taunt. 380. 
and see 4 T«^nt. 666. 1 Moore, 405. 8 
Taunt. 181. « Moore, 513. («). S. C. 3 
Moore, 671. ;' V Bred. & Bing. 819. S. C. 
but sec 6 Taunt 283. Id. 3^ , 1 Marsh. 
610. S. C. 8 Taunt. 131. 3 ilfoore, 513, 


Ao. 

C.iHike V. Slocks, 51. SO Geo. III. K. B. 
4 Taunt. 157. 5 Moore, 71. and see 1 Bing. 
101. .*} Bing. 292. 

" 2' Chit. liep. 230. .ind see 2 Campk 
95. n. 

" I’osl, Chap. XXIV. 

*’ Post, Chap. XXXIII. Append. Chap. 
XXXIII. § 1. 

« Post, Chap. XXXIII. 

' Post, Cliap. XXXVIII. Append. Chap. 
XXXVIII. § I. 

‘ Post, Chap. XXII. 

‘ Post, Chap. XXXVIII. 

" Post, ChapL Xj^ atid see stat. 43 Geo. 
III. e. 46. § 4. 

* Post, Chap. XLI. 

y Post, Chap. XLIV. 

* Post, Chap. XXIV. Append. Ci>ap. 
XXIV. § 8. 


To shew cause, 
on beh.i)f of 
plaintiff, in K.B. 

In C. P. 


In both courts. 


On behalf of de¬ 
fendant, in K. B. 
In C. P. 



i 

f&ril^ *i’'ta ehaiigo the ; to‘'>plfetid s^veml esttiept in <!iM»in 

cates ^; (»■ foir the ccpyhold tenants i(^ ■» tnancir tc^inspect and talte copite 
In both courts, of cotirt rolls ; tMd, in bof%|^oaTts> they Are' to reveaFse an ontiawry *; 

to quiish the writ to«/ Jsuk preoeedings for irregulaiity in ihe pro¬ 
cess 8, or notice to appear ^ or in the delivery, filing, or notice 6t dmara- 
tion *, or notice of trial or inquiry ‘; and, if the defendant be in costody, 
to discharge him on filing common bail, or entering a commottiBppearance; 
or, if he has j^ven bail to the sheriiF, that the bail bond delivered 

up to be cancelled * j that the money deposited with the sheriff, and paid 
into court, under,the statute 4^ Grco. III. c. 46. § 2. may be repaid to the 
defendant, or his bail, on putting in and perfecting bail to the action ‘‘; 
to set aside proctsedings on the l)ail bond*, or against the sheriff, for ir¬ 
regularity “, or to stay them upon terms ”; for time to plead, under spe¬ 
cial circumstances®; to stay proceedings, where the debt sued for appears 
to be under forty sliillings r. or the action is brought on conducted on IkuI 
or defect' '‘ gromidsi', contrary to good faith p, or without proper autho¬ 
rity P; or tliat they may be stayed, pending a writ of error e, until sccu- 
rity be given for payment of costs or th^eosts are paid of a former ac¬ 
tion for the same cajasc p ; to set aside an interlocutory judgment, for ir¬ 
regularity *1; or, if regular, on an affidavit of merits i; to strike out su¬ 
perfluous or i^nccessary counts ■■; to withdraw the general issue, and 
plead it de nmio, with a notice of set off*, or upon bringing money into 
court*; to add or withdraw special pleas*; to amend the pleadings"; 
for judgment as in case of a nonsuit *; to put off a trial, for the absence 
of a material witness or consent to his Iwjing examined on interro¬ 
gatories *,^. 01 ?, in the Common Pleas, to a commission for that purpose* ; 
to set asi^ a verdict or inquisition, and that there may be a new trial t or 


“ Jnle, 421. 

'> Post, Chop. XXIV. Append, Chap. 

XXIV. § 5. 

* Post, Oiap. XXVII. Apivind. Chtp. 

XXVII, § h. 

“ J/Itc, 496. (tt.) 

* jinte, 139, &c. 

* ^»/e, 161. 167. 

* Jnie, 160, 61. Pott, Chap. XX. 

•> ^nte, 167. ^ 

* Post, Chap. XX. 

* d^Ur, 227, 8. 

i Ante, 301, 2. 

" Ante, 316, 17. 

■'® Id. Slid. , And note, one tnotion may be 
xnadfi in the original aetion, to stay all the 
prooeeding^n the bail b^d given in' that 
J W one rule in case seems to 
be aui^^t:. Mdden v. Pr^, Same v. 

/?>> and Same v. H. 37 Geo, III, 

K. j| S Bo*. & Pul. U8. C. P. and sec 

t&de, 3(k. •, 


" Ante, 469, 70. 


* Post, Cliap. XX. 

« Post, Chap. XXII. 

Post, Chap. XXIV. 

* Post, Chap. XXVII. In those and tlie 
two folh)wing cases, though an appilicatiou 
may, under sitcci.'il circumstances, "*!«,■ made 
to the court,* yet it is more usual to proceed 
by summons and order, before-a judge. 

‘ Post, Chap, XXVII. ■ ' ' 

“ J’.irf,ijfChap. XXIX Append. Chap. 
XXIX. § 11, 12. 


* Post, Chap. XXXIII. Append, Chap. 

xxxili. § 18. ' 

y Post, Chap. XXXIir. ,4 
® Aiue, 485. (g.) 

Append. Chap. XXXV. § 

* PoO, Chap, XXXV.Append. Chap, 


XXXV^§ 16. ^ 

t PaS,'^p. xxxyill. Ap^d.Chaju 

XXXllUI. S 2,3. 
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inquiry, OT (alter a point reserved,) that a nonsuit may be entered •; in 
arrest of judgment**; for the plaintiff to bring th&posiea into court, and 
file the plea roll, so that the defendant may t^ter a suggestion, to entitle 
him to costs, on the court of conscience acts«; for a suggestion, after non¬ 
suit verdict, to entitle him to double or treble costs &c. j that he may 
be allowed his costs of suit, where the plaintiff dpesoiot recover the sum for 
wdiich he was aimpted, and had not any reasonable cause for arresting him 
to that ^uunt^; for the discliargcof an insolvenl^ debtor, under the sintute 
48 Geo. III. c. 123^; or to set aside an execution for irregularity, and dis¬ 
charge the defendant out of custody, or restore to him the money levied«. 

The defendant also, as well as the plaintiff, may move for leave to in¬ 
spect and take copies of books, &c. or;have them produced at the trial**; 
for a trial at bar *, or in an adjoining county **; to set aside an award *, or 
judge’s order ; fmr a repleadcr ", or venire facias de nmo " ; for the mas¬ 
ter or prothonotarjes to review their taxation"; or to enter up judgment, 
nunc pro tunc p. 

There arc some motions and rules peculiar to the action of ejectment; 
such as, on behalf of the lessor of the plaintiff bfore appearance, for judg¬ 
ment against the casual ejector‘i, in ordinary cases; or, in the King’s Bench, 
against the real ejector, on a vacant possession; or, when the tenant cannot 
be met with, that service of the declaration on a relation or servant, may 

M I 

be deemed good service ^; or, when a landlord proceeds on the statute 1 Geo. 
IV. c. 87- that the tenant may give such undertaking, and enter into such 
rqpognizancc, as are required by that statute *: aj'ler appearance, and be¬ 
fore trial, they arc to set aside a release by the nominal plaintiff, or his 
lessor, or a retraxit and cognovit by the tenant; or for a trial at bar: and, 
after trial, for leave to take out execution against the casual ejector, when 
the landlord has l)een made defendant, and failed at the trial; for ah at¬ 
tachment against the defendant, in the King’s Bench and Common Pleas*, 
or subpoena in the Exchequer ", for non-payment of costs on the consent 
rule, after a nonsuit, for not confessing lease entry and ouster; or for sin 
attachment, for opposing the execution of the writ of possession, &c. On 
behalf of the tenant. See. before appearance, they arc to set aside a judg¬ 
ment against the casual ejector for irregularity, or, when regular, upon an 


® Post, Cha{i. XXXVIII. Append. Chap. 
XXXVIll. §’2, 3. 

" Post, Chap. XXXVIll. Append. Chap. 
XXXVIll. § 4, 5. 

* Chap. XL. Append. Chap. XL. 
|K['S. and see 8 East, S8. 

^ fpriekard y. Pea^ck, E. 35 Geo. III. 

K.^ ><,' 

I* State 4% Geo. III. c. 46. § S. 
f Ante, a!8^%. 7 Taunt. 37. 467. 

V..- 

" Poa, Chap. XXIII. J ^ 

'■ Post, Chap. XXXIII. Al»i«nd. Chap. 
XXXIII. § 1. 


‘ Post, Chap. XXXIII. 

‘ Post, Cliap. XXXVL 
Post, 611. 

» Post, Chap. XXXVIll. 

^ Post, Chap. XXXIX. 

Post, Chap. XL. 

® Append- Chap. XLVI. § 42, 3, 4. 

' Id. § 38, 9. ' . 

•Irf.§60.S!^ 

* Append. Ci^ XL. § 9, 10. Chap. 
XLVI.§I86. 

" Append. Qiap. XL. § 13. Chap. 
XLVI. § 127,8. 


For either parly. 


Motions and 
rules peculiar to 
gectmeut. 



Not necessarily 
connected ivith 
any suit 


Buies, not re¬ 
cords. 


Evidence of. 


0# &e. 

affidavit ^eritSj andipayiaent of coate; tbe common consent rule?; for 
the landlord to be admitted to.defond} with or without the tenant ; (h: for 
a tenant in comnup, joint tenant^ or coparcener^ to confess lease, and entry, 
and also ouster of the nominal plaintiff, in case an actual ouster of the plain¬ 
tiff's lessor, by the defendant, shall be proved at the trial, but nott|ii^- 
wise®: after appearance, and before trial, they are to consolidate eject¬ 
ments'; to stay proceeding against the defendant, until seqprlty be given 
for the payment of costs; or until the costs are paid of a former eject¬ 
ment**; to stay execution, pending error; or to stay proceedings, on payment 
of rent, &c. on statute 4 Geo. II. c. 28.®; or on payment of mortgage money, 
&fc. on statute 7 Geo. II. c. 20. § 1.^: and, afler trial, for an attachment 
against the lessor of the plaintiff, hi the King’s Bench or Common Pleas <, 
or subpoena in the Exchequer for non-payment of costs on the consent 
rule, where the plaintiff is nonsuited upon the merits, or ther,e is a verdict 
for the defendant ; or for restoring the possession of premises, improperly 
deliveri'd n* the Jesoor of the plaintiff, under the writ of possession, &c. 
These laot i .iis anti rules will be treated of, in the order in wliich tliey occur, 
in the last chapter of the present work. 

There are other motions and rules, not necessarily connected with any 
suit; such ns to set aside an annuity, and deliver up the securities to be 
cancelled, &c.; to strike an attorney off the roll, for misconduct *, or, at his 
own inst^nce, when there is no complaint against him ^ ; to rc-admit an 
attorney, who has neglected to take out his certificate for more than a year, 
on payment of the arrears of stamp duty &c.; or to make a suhmissjpn 
to arbitration, by bond or agreement, u rule of court The rule for strik¬ 
ing an attorney off,the roll at his own instance, or for m-aking a submission 
to arbitration a rule of court, is drawn up on the signature of counsel, in 
the King’s Bench; but, in the Common Pleas, it is moved for in court, 
and absolute in the first instancqiP: In the other cases, the role is only to 
sltcw cause. 

Roles, it has been said, are not records; but only rcnietnhrances, not 
entered on the rolls of the court °. A rule or brder drawn up by an officer 
of a court of justice, and purporting to be the rule or order of the court, k 
so considered, until amended or set aside p. And if a rule of court be pro¬ 
duced under the hand of the proper officer, there is no need to prove it to 
be a true copy, bemuse it is -as an original ‘i. But the allegations in a rule 
of courts do not prove the facts alleged 


* Append, Chap. XLVI. § 64> &c. 
!> Id. § 75, &c. 

Id. S 78. 

§ m. 

» M. 0 . 

• Apmi Chap. XL. § 9,10. 

Chsg>, X1.VI. § 127,8, 


> JiUe, 76,9, 80. 

"■ Foil, Chap. XXXVI. > 

" Append. Chap..XXXVl. § 1.9;.,,^ 

“ 1 Wils. 40. 8 Barn. & Aid. 61. ' 

’’ 6 Moore, 501. 3 Brod. Bing. ike., 
S. C. bat see 8 Barn. & ii&owL 

& Ryl. 837, S. C.. in Error, 

** 1 Ld. Baym. 745. and gee 1 Campb. 
108. 

' 6 Taunt. 19. 
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A motion is som^imes preceded by a notice* atidis in geiieral aceom< 
panied with an affidavit, or 0idavits, of the facts itecessary tc snpport it’’. 
- Jn the King’s Bench, twtice of motion is necessary in th&case of an iufonn> 
ation, of to quash a conviction'. And in other cases, though seldom 
i|S«tl|»Ty, it is frequently given, in order that the rule nisi may operate as 
a stay of proceedings; or to save time and expense, by affording the ad¬ 
verse party a»i opportunity of shewing cause in the first instance, or by 
inducing' the court to disallow the costs of proceedings had after notice, 
and before the motion. The statute 14 Geo. I [. c. 17* § I* requires notice of 
motion for judgment as in case of a nonsuit; but, in the King’s Bench, 
the rule to shew cause is considered a sufficient notice of itself ; though 
it is otherwise in the Common Pleas ®: And, in the latter court, a rule 
nisi is no stay of proceedings, unless notice of motion be given, and an affi¬ 
davit thereof filed, except in the case of rules for new trials, or in arrest of 
Judgment. In the Exchequer, when a party gives notice of an intended 
motion, and no one appears on tlie appointed day to make it, the court will 
not give the other party, who has attended for the purpose of opposing it, 
the costs of his attendance, if one notice only has been given Such at¬ 
tendances, hmvever, have been taken into consideration, when motions, (»f 
which several notices had been given, have In'en at length brought on; and 
the court have, in certain cases, after the motions have been disposed of, 
exercised a discretionary power, in giving directions respecting tjic costs^ 
Affidavits arc in general sworn in court, or before a Judge or haron of 
the court, where the action is brought; or before a commissioner autho¬ 
rized to take affidavits, by virtue of the statute 29 Car. II. c. •'>.« ; or, if 
made for the purj)osc of holding the defendant to sjiecial bail, -they may 
1)0 sAvorn before the officer who issues the process, or his deputy •*; or, to 
prevc the service of common process, before the clerk of the common bails, 
or filacer, by the statute 12 Geo. I. c. And, by a late rule of the 
court of King’s Bench'*, it is ordered, that “ no commission for taking affi¬ 
davits in that court shall l)e issued to any person practising as a convey¬ 
ancer, unle.ss such person be also an attorney or solicitor of one of the 
courts at Westminsler; and that no such commissdon shall issue, without 
an affidavit, made by the person intended to be named therein, that he is 
not, and doth not intend to become a practising conveyancer, or that he is 
an attorney or solicitor, duly enrolled in one of the said courts, and hath 
taken out his certificate for the current year ”: Which rule was extended, 
by a subsequent oneto attornies and solicitors duly enrolled and prac- 


* Appeial. Chap. XIX. § 1, &c. 

0 24, f 6. 

V. Juhruon, M. S3 Geo. III. K. B. 

' * Append.Chap. XXXIII. 

5 16. an^^liee 2 Taunt. 48. J, 

^ 9 Price, 14. 

* For the form of the jurat in these cases, 
see Append. Chap. XIX. § 6, &c. 

* Jntc, 164.164, 5. 179. Append. Chap. 


X. § 1. 

' Append. Chap. XII, § 4. 

k H, H. 3 & 4 Geo. IV. K. B. 1 Barn. 
& Cres. 288. 2 Dowl. & RyL 4^. 

1 R. E. 4 Geo. IV, K. B. 1 Bam. & 
Cres. 656. 2 BowL & RyL 87d.yAftd see 
stat. 5 Geo. IV. c. 106. § 9. authorizing the 
judges of the courts of Great Sessions in 
Wales, to issue commissions, directed to per¬ 
sons resident out of their jurisdiction, for lak- 



Notice of mo¬ 
tion. 

In K. B. 


In C.P. 


In Exchequer. 


Affidavits, be¬ 
fore whom made. 


Commission for 
taking, in K. B. 


In Great Ses¬ 
sions, and coun¬ 
ties palatine. 


'{ 




HUe of, as to 
court. 


Names of par¬ 
ties, See. 


in anfiof the oo^rts of gjeftt.sewonR in w in either of the 

countiee palotine of Ch^st^t Loticustsff ot 

Affitlavits may be considered Mdth reference to their title, contents. Ju¬ 
rat, stamp, and filing, &c.: The title also may be conside;^, as it respects 
the court, or the names of the parties. All affidavits idiould* regularlyl>c 
entitled in the court where they are made, or intended to be used ; and in 
the King's Bench, we have seen % if they be not so entitled,.,but only sub- 
aorii>od with the words, “ By the Court,” at the bottom of the Jural, they 
aifp not stifficient to entitle the party to read them ; nor can they be read, 
il.:f(vorn before a comimssiBner, without stating him to be a commissioner 
^ this court, unless they are sO entitled And, in the Common Pleas, a 
rule nisi was discharged, because the affidavit on which it was obtained, 
was not entitled in any court, although it appeared from Jurat, that it 
was sworn before one of the Judges of this court But affidavits swoni 
before a judge of the court of King’s Bench, though not entitled therein, 
Italy it seems be read.• And, in the Common Pleas, an affidavit entitled 
In the Chumoon Place,” has been deemed sufficient ®. 

When a cause is depending in eitlier court, the affidavits should regu¬ 
larly be entitled with the diristian and surnames of all the parties*, and 
the character in whicli they sue, or are suede - which must also be inserted 
in the title of affidavits, produced to shew cause against any rule *': And 
an ambiguity in the title, such as styling the plaintiff “ assignee," without 
saying of whom, or giving any further explanation, is fatal *. But where 
common process is sued out against A. and several other defendants, in the 
Common Pleas, if the latter be not brought into court, the affidavit to set 
aside the proceedings may be entitled in a cause between the plaintiff and 
A. only^; And in an action not bailable, against two, one defendant may, 
before declaration, well entitle his affidavits in a cause of A. against B. 
who is sued with C *. ‘ When no cause is depending, as in the <aise of 
affidavits to hold to bail, it is a rule in the King’s Bench, that such affida¬ 
vits be not entitled in any cause, nor read if filed ™; And in the Common 
Pleas, we have seen ”, if an affidavit to hold to bail be entitled in a cause, 
it is bad; and the defendfmt may be discharged, on entering a common 
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ing answers, examinations, and affidavits, &c.; 
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appeiarflncie. The affidavits on a motion for leave to filO n driitthaal iiiffitm- 
ation, in the King's Bench, ought not to be entitled ,* ahd if they are, 
cannot be read: The affidavits produced on shewing cause may®, dr'may 
not **, be cntitlM: but all affidavits made after the rule is absolute, must 
be entitled So, where a submission to an a\vard is made a rule of court 
under the statute, there being no action, the affidavits on which to apply 
for an attachment, for disobeying the aivard, need not be entitled in any 
cause; but the affidavits in answer must **. In entering up judgment on 
an old warrant of attorney, the affidavit may be properly entitled in a 
cause ®: And, in moving to stay proceedings on a bail bond, the affidavit 
on which the motion is made, is to be entitled in the original action, and 
not in the actions against the bail Motions and affidavits for attach¬ 
ments in civil suits are, wc have seens, in the King’s Bench, proo;edings 
on the plea side of the court, until the attachments are glinted, and are to 
be entitled with the names of the parties **; but as soon as the attachments 
are granted, the proceedings are on the crofv?i side, and from that time the 
king is to be named as the prosecutor: And motions and affidavits for at¬ 
tachments arc entitle'd in like manner, in the Common PJeas *, and Ex¬ 
chequer. On moving for a rule fiisi for a certiorari, it is, we have seen 
irregular to entitle the affidavits in any cause; and if they are entitled, 
they eannot be read *. 

In point of form, affidavits begin with stating the names, and places of Forai of. 
abode, of the persons by whom they arc made: And, in thetCing’s Bench, 
it is a rule™, tliat “the addition of every person making the affidavit, 
should l)e inserted therein;” but there is no such rulein the Common 
Picas: and, in the latter court, it is not necessary that an affidjavit, made 
by the defendant in the cause, stating his name and place of abode, and 
styling him defendant, should also contain the addition of his degree”. The 
affidavits should contain a full statement of the circumstances necessary to 
support the application ”; and the rather, as it is a rule not to receive Supplementary, 
supplementary affidavits, on shewing cause, without leave of the court **: 

But there is said to be a diversity between affidavits which contain new 

matter, and such .is tend only to confirm what ivas alleged and sworn when 

the rule was made; in the Iqtter case, it seems they may be read, but not 

in the fanner ‘J. Clerical errors, and mistakes in spelling, arc not consi- Clerical errors, 

dered a sufficient ground for rejecting an affidavit, when the meaning is ia. 
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Must not, in ge¬ 
neral, be sworn 
before attorney 
in cause. 


Excq>tion$ to 
this rule. 


JtmU of afilda- 
vils. 


OF xioWMs 

AM ithm itotice of hos been ^veiiy it s^oim 

tbat it was duly semsd''. *, 

By the general practice of all the courts, affitmvits sWtrn befto'e the at¬ 
torney or solicitor in the cause, cannot be read ®. And this jirairtice extends 
to affidavits taken before attoraics, as commissioners, in causes wherein 
they are concerned for the parties on whose behalf such affidavits are made; 
except where they are made for the purpose of holding the defendant to 
speffial bail or entering an appearance in the Common Pleas and that 
rourt will discharge, with costs, a rule obtained by a party on affidavits, 
which are sworn before his own attorney in the cause It is also a rule 
in the Common Pleas s, that “ whcn‘'the acknowledgments of any person 
or persons levying fines, or suffering recoveries, shall be taken before com¬ 
missioners, one at least of the commissioners for taking the acknowledg¬ 
ment of any party to such fine or recovery, shall be a person who is not 
concerned as the attorney solicitor or ageiit, or clerk to the attorney soli¬ 
citor or ufrejit. of any ^Kirty thereto; and that in the affidavit to be made 
of thfe due ♦akiflg of such acknowledgment, it shall bo deposed, in addition 
to the facts now rt^quired, by the rules of the court, to be included in such 
affidavit, that one at least of the commissioners taking such acknowdedg- 
ment, is not the attorney solicitor or agent, or clerk to the attorney soli¬ 
cited or agent, of any of the parties to the fine <»r recover)', for taking the 
acknowledgment to which the commission, under which he has acted, has 
been issued; and the name and residence of such commissioner shall be 
stated in such affidavit.” But the rule which prohibits the swearing of 
affidavits before the attorney or solicitor iu the cause, dws not extend to 
the attorney’s clerk; and therefore an affidavit may be taken before a clerk 
of the attorney in the cause, if such clerk be empowered to take affida¬ 
vits'*. So, in the Common Pleas, if the agent in town be the attorney on 
record, it is no objection to an affidavit of the party, that it is sworn before 
hi|; own attorney in the country *. 

The Jural of affidavits should state where, when, and before whom they 
are sworn **: as that they are sworn in court, when there made; or, if the 
court be not mentioned at the fop of the affidavit, “ in the court of King’s 
Bench, Common Pleas, or Exchequer, at Westminster Hall *; ” or, if made 
before a judge, or baron, that they are sworn at his chambers, or house, 
describing the situation "*; or, if made befor(‘ a commissioner, at the place 
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OF As^avioifs . te ^ 

where hetmides »{ adding, in each ease, the dey, of^svmihigIh^ **; end# 
if sworn in court, subscrihuig these words, ** By the C<Murt*j'‘ or, if sworn 
before a judge, l)aron, or cbtnmissioner, his name**; and, if the ®)urt he not 
mentioned at the top of the affidavit sworn before a commissioner, that he 
is a commisstioner of the court of King's Bench®, &c- In the King’s, Bench 
and Exchequer, it is a rule, that “ where an affidavit is made before a com¬ 
missioner, by a person who from his signature appears to be illiterate, the 
commissioner taking the affidavit shall certify, or state in the jurat, that 
it was read in his presence, to the party making the same, who seemed per¬ 
fectly to understand it, and wrote his signature in the presence of the com¬ 
missioner It is also a rule in thefee courts, that “ upwn every affidavit 
sworn in court, or before any judge or commissioner thereof, and made hy 
two or more deponents, the names of the several persons making such affi¬ 
davit, shall be written in xXxe jurat « ; and that no affidavit be read or made 
use of, in any matter dejjending in either of these courts, in the jurat of 
which there shall be any interlineation or erasure The same practice 
obtains in the court of Common Pleas. And, in that court, if the month 
he omitted in the jurat of the affidavit, it is defective, and cannot be 
amended’. In the Exchequer, it must appear by the jurat of every affida¬ 
vit, that it has been sworn by all the deponents ; but it is not necessary, 
as in the other courts, that they should be .severally named in i\\e jural, as 
having been sworn*. When an affidavit is made hy a foreigner, in the 
English liuiguage, an intcrpret<‘r must be sworn, by the officer taking the 
affidavit, to interpret it truly; and the jurat should state that the intcr- 
jweter was so sworn, and did so interpret the affidavit: But it'is not ne¬ 
cessary that any affidavit should he made by the interpreter, or the officer 
taking the affidavit: It is sufficient that the latter certifies by the jurat, 
that the above steps were taken So, in the case of an affidavit made 
by a niurksmaii, it is sufficient that the officer making the jurat, certifies 
that it was read over to, and seemed to be understood by the deponent, 
without any separate affidavit of that fact. But if the affidavit hy the 
jiarty be made in a foreign language, there must it seems be another affi¬ 
davit, by an interpreter, to verify a translation of the affidavit of the,party. 
Whexj there is a defect in the jurat of an affidavit, on which a motion is 
made, it cannot be used, nor will time be given, except in cases of bail". 
But though the omission of the form directed to be inserted in the jural 


4 # 


When made by 
ilhterate person. 


By two or more 
deponents. 


Interlineation or 
erasure in, not 
aliuwed. 


Amcniinient of, 
in C. P. 

In Excliequcr. 


When made by 
foreigner. 


By marksman. 


In foreign 
language. 


Defect m jural. 
Effect of, on in- 


* Apjienil. Chap. XIX. § 8. 

" I Clot. itep. ass. 

* Append, Chap. XIX. § G. 

* Id. § 7, 8. 

' ® /d. § 8. 

.31 Cco. 111. K. B. 4 Durnf. & 
]^st, 884. R. 11. 40 Geo. 111. & T. 1 Geo. 
IV. Exrheq. Man. Ex. Append, 824, 8 
Price, 001. 504. Append. 
and see 1 Chiu Itep. 660. in-itolh. 8 Chit. 
Rep. 98. 

« Append. Chap. XIX. § IJ. 


•> R. M. 37 Geo. III. K. B. 7 Durnf. h 
East, 82. B. T. 1 Geo. IV. Excheej. 8 Price, 
501. ami see 11 Price, 509. But an erasure 
ovjr the jural docs not vitiate it. 8 ChiU 
Rep. 19. 

t 3 Moore, 236, ' 

“ r Price, 338, 

* 2 Price, 1. 

"" 4 Bam. 4e Cres. 868. 6 DowL A Ryl. 
514. S. C. Ante, 180. 

" 2 Chit. U^. 80. 



Jw- 



Stamp duty, for¬ 
merly pay^le on 
flffidaviti, and 
decisions there¬ 


on. 


rulei have not been complied ^th, yet «kUl ^tbat petjti^ may be 

upon it»: And on Jin indictanent for pferjniy, in an answer to a 
bill w Chancery, it bolden, that the recital in the jurat, of the jdace 
wlwre the answer purported to be sworn, was sufficient evidence'that the 
oaw was administered at the place named ^ 

By-the general stamp acts®; ** every affidavit, to be filed read or used 
^ ^y of the court&iof law or eqttity at Westminster, or of the Great Ses¬ 
sions in Wales, or of the counties phlatine of Chester, Lancaster, 
Durham, or before any judge or master, or other officer of any of thij said 
courts, &c. and the copy of every sdfch affidavit, was formerly subject to 
the stamp duty of half a.crowTi." In the construction of these acts it was 
holdcn, that an affidavit made in thp same cause, and relating to the same 
subject matter, only required one stamp, though it were made by several 
persons: And, in the King’s Bench, an affidavit with a single stamp, was 
deiced Kfificient t« found several rules, on a ^uo warranto prosecution^. 
But ill per' rul, an affidavit that related to several catises, must have had 
as many stamps as there were cases to which it applied*: And, in the 
Common Pleas, where the affidavits in four causes were each of them en¬ 
titled in all the four, but there was only one stamp on each affidavit, and 
an objection was taken on this account, the court held the objection fatal; 
but allowed the counsel to amend, by striking out three of the names, and 
reswearing the affidavits in the fourth cause, which made them good affida¬ 
vits in that cause In like manner, twO separate affidavits required sepa¬ 
rate stamps, though they were contained on the same paper®. And, on 
shewing cause against a rule which had been previously before a judge at 
chambers, the same affidavits could not be used, unless they had been re- 
stamped^. The stamp duty, however, on affidavits, and copies thereof, was 
abolished by the statute 5 Geo. IV. c. 41. 

The affidavit should be made before the rule is moved for ‘, and produced 
in court at the time of making the motion K The party therefore moving 
Tor a rule cannot, mthout withdrawing his motion and moving it again, 
make use of affidavitsjf/etZ aftei* he obtained his rule nisi h But though 
affidavits have been used, and a motion made thereon, they may be again 
Filing, in K. & referred to, in supiwirt of a fresh motion"*. When an affidavit made in 
town has been dsed, but not lieforc, it should be^ZeeZwith the clerk of the 
rules m the King’s Bench, in order that it may be given in evidence, if 
npeessary, on an indictment for perjury ”. But cmmirij afiidavits must be 
filed sooner f it being provided by the statute 29 Car. IT' ©. 6 . that “ all 
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befin«;.the.^HeaQumsni6Be£|.«ppoli^^ that aet> 

shall be l^d in tlie pro|li^^ee of the court where thit action or matter is 
depending^ tod then r(^:" And is necessar^f, in the King’s Bench*, 
thaj^ ^^all such affidavits be brought to the clerk of the rules of this^urt, 
to be filed, in such convenient time that copies of them hiay be duly 
and delivered to the party filing the same.” In the Common Pleas, w In C. P. 
rule, that " the secondaries shall not file any affidavits, taken l»efore any 
person that is not commissioned to take the same ; and that no affidavit be 
read in court, before the same is filed **.” Affidavits of the execution of 
articles-of clerkship, and service imder them, are filed with the chief ejerkf 
or his deputy, in the King’s Bench, ^ clerk of the warrants, in the Com¬ 
mon Pleas ' ; affidavits to hold to bail, with the officer who issues the^pro- 
cess, or his deputy ; affidavits of the service of process, with the clerk of 
the common bails, or filacer^; affidavits of the truth of plc.a8 in abatcmoiit, 
with the clerk of the papers, or proihonolarics; and affidavits of increased^ 
costs, with the master, or protfumatari/ who taxes them. And when an 
affidavit has been read and filed, it becomes a record of the court, and 
cannot lie taken off the file s. In the Exchequer, it is a rule that ** all In Excliofjner. 
affidavits, to be used on any special application to the court, be filed one 
clear day before the application is made ; and tliat where a notice of mo¬ 
tion is necessary to be given, the filing of any affidavit, in siipport of the 
application, be also mentioned at the fijot of the notice, to enable the oppo¬ 
site parties to obtain a copy tlierefrom **: ” But tliiKS rule does not extend 
to the filing of affidavits of mere service of notice of motion It is also a Must bi' i-sa- 
rulc, in the Exchequer, that no office copy of any affidavit filed in this 
court, be received and read, unless such office copy shall have been previ¬ 
ously examined, and signed by the attorney'fkr derk in court making the 
same, or his accredited agent h” 

In the King’s Bench, an attachm^it ffox non-payment of costs, and’ Wliat may, or 
against the sheriff for not returning the writ, or bringing in the body, may tist 

be moved for the last day of term And wliere the rule to return the 
writ expires on the last day of term, the sheriff is attachable in the King’s 
Bench, at the rising of the court on that day, if no return be made Ijefore; 
and the rule for the attachment is regular, though he make his return on 
a subsequent day in vacation, before he is actually served with the rule, 
and though, immediately after such.service, he tender .the sum levied, de¬ 
ducting his poundage *. And the court, we have seenwill permit insol¬ 
vents to be brought into court on ^thc last day of term, when the notioea 
expire too late for the last appointed day. But the master’s report cannot ■ 
be moved for on that day, without previous leave of the court, except in 

* N. M. 9 Geo. II. K. B. .s » R. H. 1 & 2 Geo. IV. Exelieq. 9 Pric^ 
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extraordinary cases, and upon perswial service,of the notice’ j And a.mo¬ 
tion for a rule to answer the matters of sui afodavit mnnot bo made'*, or 
discuaseil«, on the last day of term, or^jfiny motion, which would operate as 
a stay of proceedings^, unless it appear to the court that, under tJie cir¬ 
cumstances, it cu^d not have been made earlier ®. So, the courts will not* 
on the last day of term, hear a motion for a rule ttui for an attachment 
or to set aside an award s ; nor can counsel be heard on that day, to shew 
cause against the latter rule, but the ssiinc must be enlarged, and made a 
peremptory for the next ctisuing terra 

The laa'!: day of term is said i;jt to be a day for ,sidc-har rulcs:, in the 
King's Bench ; though it seems to otherwise in the Common Pleas: 
and, in the King's Bench, if the party was entitled to such a rule before, 
he may take it out on the last dsiy of term, dated as of the preceding day ** 
For pEoliilition. A prohibition is not in general grautablo the last day of term: but a rule 
may be obtained on motion, to stay proceedings till the eiisuing term ; 
and in oiu* instanro it M':.s granted on motion the last day of term, leave 
liaving ,bt'''‘n -oiaiit*"I the day Iwtfore, to move it then A rule nisi for a 
criminal information against a magistrate, fi)r misconduct in the execution 
of his office, ought in general to be moved for within tlie ^firsi term after 
the supposed offence ; and it may l)c granted at the end of a term, against 
a magistrsite for njal-practices during the term ™: or, where no sissizes 
have intervened, it may be moved for in the second term ": though it can¬ 
not be moved for so late in that term, as to preclude the magistrate from 
the opiwrtunity of Shewing cause against it the same term **. 

In the Common Pleiis, we have seenP, that upon writs of dislrm»as^ 
returnable the last day of term, the plaintiff might formerly have moved, 
at the rising of the court, to increase issues on the aUas or plurtes dis¬ 
tringas, to be issued in case of non-appearance, on the following day ; or 
for a sale of the issues, to pay the costs of the writs; or, when a rule to 
bring in the body expired on the last day of term, for an attachment f()r 
not bringing it in, to be issued on tlie following day, provided bail should 
not then be perfected, or the defendant rendered in their discharge. But 
in that court, no motion for an attaeiimeiit can he made on the lust day of 
term, except for nbii-paymeiit of costs on the prothonotary’s aUacatur, or 
^ agjiinst the sheriff *1, for not returning the writ or bringing in the body ; 
noj^ can a moflon be made on that day^ for a rule nisi to change the venue,, 
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OP MOTIONS A!fl> RULES, &C. 400 

unless the declaration was delivered so late in the term, that the defendant 
had not an opportunity of making it earlier ». So, that cottrt tvill not en- 
tertoin a motion, on the lost day of term, for the amendment of fines or 
recoveries, or any of the proceedings therein or on any subject relating 
thereto ®; nor will they set aside judgment, if the defendmit could have 
applied sooner ; nor a motion in arrest of judgment, without previous 
notice ®: And Mr. Justice Ttvisden used to cite the year book of Edw- 
IV. and say, they were to hear no law the last day of term In the Ex- la Exchequer, 
chequer, the court will not, on the last day of term, grant a rule to shew 
cause, why interlocutory judgment should not be set aside, on payment of 
costs, unless it be clearly shewn, by affidavit, that the plaintiff has lost an 
opportunity of proceeding to trial ®: And that court will not hear an ar¬ 
gument on demurrer, on the last day of term •*. 

When a rule nm is moved for, the party called upon may either shew Shewing rauw 
cause against it in the first instance, or on a subsequent day. In the for- firsi'instancL'" 
mer case, the counsel who applied for the rule has a right to reply in sup¬ 
port of it *: In the latter, the rule to shew cause is drawn up for a par- Drawing up 
ticular day in term, api)ointed by the clerk of the rules in the King’s 
Bench, or secondaries in the Common Pleas, according to the place where 
the transaction appcj^ns to have happened, upon tiie face of tlic affidavits 
on which the rule was obtained, and so as to allow the party called upon 
sufficient time to answer the application: If in town, the rule in tlie In K. Ji. 
King's Bench is usually drawn up for the fmirlh day, exclusive of the 
day of obtaining it ; if in the country, for tlie day in near, or for the 
ietd/i day in distant counties, unless it be otherwise ordered by the court K 
Jn the Common Pleas, when the motion is pretty much of course, and the In C. P. 
affidavits short, the rule in iofvn causes is generally drawn up to shew 
cause on the next day but one after the motion; but if the affi«hivits are 
long, or the matter arises in the countn/, the rule i.s commonly drawn up 
to shew cause in about a week : and, previous to the day of shewing cause, 
the rule should bo duly served. The service, we may remember, cannot Time of service, 
be on a Sunday * .• And, in the King’s Bench, “ no rules, orders, or no- 
tices, ill any cause or matter depending in that court, shall be served, nor 
any proceedings or pleadings delivered or served, later than ien o’clock at 
night; and any service or delivery thereof after that hour shall be null 
and voidbut the service of the cojiy of a writ of Initial, &c. is not >' 
ivithin this rule "• In the Conuiioii Piciis, it is a rule that all docla- In C. P. 
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rations and pleadings shall be delivered, all dennuds thereof made* and 
all notices given, before nine o’clock in the, evening*;” which role has 
been applied to a notice of motion for jjadgment as in case of a nwisuit **: 
and, in the latter court, the delivery of a notice sealed up in a letter, be¬ 
fore «i«e o'clock at night, in the absence of the attorney to whom it was 
addressed, was holdcn to be no service, but from the time when the letter 
was opened 

To bring a party into contempt, a copy of the rule must be persmallif 
served, and tlie original at the same time shewn to him And the court 
of King’s J3oiich will not grant a rule to dispense with personal s^ice of 
the master’s allocatur for costs, with a view to an attachment, on an af¬ 
fidavit that the defendant kecjis out of the way, to avoid being served®. 
In other cases, the same degree of strictness is not required in the ser¬ 
vice of the rule; but it is sufficient to leave a copy of it with the person 
representing the party, at his dwelling hous'* or place of abode*': And, in 
the King's beeel., it dees not seem to be nectissary to shew the original at 
the time vf i.er' ice , hut, in the Common Pleas, it seems that in order 
to make a perfect service of a rule, the original rule must be sworn to have 
been shewn to the ])arty, at the time of serving the copy It is not the 
practice however, to serve' ailargcd rules; because bqth parties arc before 
tlie court': And where the party appears, it cures all irregularity in the 
service of the ruleIn the Exchequer, all notices must he given and re¬ 
ceived in the .names of the clerks iu court 1 When a rule is obtained, to 
set aside proceedings for irregularity, and to staij proceedings in the mean 
time, the proceedings are suspended for all purposes, till the rule is dis- 
chargctl™ : Tlierefore, where the plaintiif took an assignment of the 
bail-bond, pending a rule to shew cause why it should not be given up to 
be cancelled, ,ni the defendant’s filing common bail, the court of King’s 
ibmcb set aside the assignment, as having been made t(K» soon. But 
wdieu a defendant obtains a rule which stays the plaintiff’s proceedings, he 
is not, WT have smi ”, entitled, after it is discharged, to the santc time, 
for taking the next step, as he had when he obtained the rule; though the 
defendant in such ease should have a reasonable time allowed him, for the 
purpose of taking his next proceeding: and the whole of the day on which 
the rule is disjioscd. of, has been deemed such a reasonable time “. And if 
the court direct proceedings to be set aside on terms, as the payment of 
costs, &c. the terms are considered as a condition precedent; and till they 
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are performed, the proceedings stand, and the plaintitf may pursue them, 

‘inthout applying to the court». 

On the day appointed for that purpose, the party called upon by the rule ^ Shewing cause 
or his couuscl, may shew cause against it, either upon or without an af- “8““'**’ 
fidavit, as circumstances require: And, in shewing cause against a nilc, 
the party or his counsel must l)c prepared with aflidavits in support of his 
whole case; and cannot, after shewing cause, come on another day in the 
same term, with better affidavitsIt is also necessary, that an office crjpy 
should be taken of the rule, before cause is shewn, and of the affidavit yij,* 
upon which it was granted ; otherwise counsel aimiot be heard: And, in 
the King’s Bench, when a special time is limited in any rule, before which 
ajiy affidavit is required to be filed, no affidavit filed after tliat lime can be 
made use of in court, or before tlic master, unless it appear to the satisfaction 
of the court, that the filing of such affidavit within the time limited, was 
prevented by inevitable accident In such case a motion should regularly 
be made, on the day limited by the rule, that the affidavits may bo, filed 
nunc pro tunc But affidavits which ought to have been filed a nw/r 
bcfiirc the term, may, under particular circumstances, be nsid, witli hsive 
of the court, tlioiigh filed only ///rcc di^'s before tlie day of shewing 
cause B: And when no ])articular time is iirescribed for filing the affidavits, 
tliey may be sworn and fil<>d at any time befitre shewing cause, though 
after the day appointed by the rule Previous to slicwing cause, it is 
usual to deliver over the affidavit to the counsel for the rule, wlio has u 


right to make any objection appearing on the face of it; and if a douht 
arise, upon the statement of the facts contained in the affidavit, it is 
inspected by the judges, or read by the officer of the court. * 

If cause be not shewn on the day appointed, the counsel for the jmrty Muking rule 
obtaining, the rule may mo%'e, the next day, to make it absolute, which '** 

is done as a matter of course, if no cause be shewn, on an allidavit of 


service So, in the Common Plcsts, if a rule be drawri up for a certain In C. P. 
day, the plaintiff has till the last moment of tliat day to shew cause, k(» 
that it ciinnot be made absolute till tlic next day h Aud, in tlio latter 
court, it seems tiiat cause ciuiiiot be shewn after the day jipjioiiited by the 
rule ; but the party cidled upon must wait until the other party move to 
make it absolute, unless notice of showing cause on a different day be pre¬ 
viously giv'enIn the Exchequer, a rule to shew cause canmd be made I« Exclicqucr. 
absolute, till the next day after that on which cause is to be shewn, eiTn 
although it have been eiJarged **: Aud, in that court, it is said to be iic- 
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cessary to give tHe opposite party^aotfei! of Mi ap^pMiSftlSoil inleafled to be 
made, to discharge a rule «m;for payiHiint of costs tei-not pfb^e&g to 
trial*; Bttt the iSHattei' frequently stands over, by consent of parties, or 

* rL * 

for the accommodatitta of counsel, till a subsequent day; when the Counsel 
on either side may brfng it on, by inoving to make the rule absolute, or 
discharge it: though if not brought on or enlarged during the same'term, 
it is of no effect, unless revived, as it may be, in any future term, 'upon 
being served anew, and niOtiOa made to revive it: This is sometimes done, 
to save the e^sponse of now affidavits, and obviate the objection of its 
being a second attempt after the first was abandoned. And if a rule 
lias been discharged, in consequence of a mistake of counsel, in stating 
the terms of the affidavits'<i-oii which it was founded, the case may be re¬ 
heard in a subsequent term After the ijetermination of the court of 
King's Bench, upon a rule nm for a mandamus, the question decided can¬ 
not be again discussed, us a special case, until a return be made to the 
writ ®. 

When tbe e-iunsei fat the jiarty obtaining the rule is not ready to sup¬ 
port it, lie may move to adurge the rule till a future day, in the same or 
the next term ; which is pretty much of course, when it is in his ou-n de¬ 
lay ; but otherwise the courts will not enlarge the rule without consent, or 
some evident necessity: and they will never enlarge the plaintiff’s rule, 
when it would have the effect of continuing the defendant in custody. In 
like manner, when the counsel for the party called upon by the rule is not 
prepared to shew cause against it, he may apply to enlarge the rule till a fu¬ 
ture day ; which is a matter of right, if the rule was not served in time, so 
as to give the party an ojiportunity of answering it **; but otherwise the 
courts may impose upon him what terms they think proper: and if the 
rule be enlarged to the next term, they commonly require him to file his 
affidavits a certain number of days before the term, so as to give the ad¬ 
verse party an opportunity of inspecting them ; in which case, however, 
the party shewing cause need not confine himstdf to the original affidavits, 
but is at liberty to road any affidavits made since the term, provided they 
were filed in time ®. In cases of executions, and other matters requiring 
an early decision, the courts, towards the end of the term, will sometimes 
ei\lorgc the rule till a day in vacation, when it is to be brought on bcfiire 
a judge at chambers. But rules fur judgment ns in case of a nonsuit in 
conntiy causes, should be applied for early in an issuable term, in order 
that the plaintiff may have sufficient time to shew cause irithc same term ; 
or the court will enlarge the rule till the next term, and not permit the 
parties to discuss it at chambers*': And the court will not, at tlie close of 
the term, grant a rule nisi, to shew cause at chambers, when the party 
could Imve come earlier b. In the Common Pleas, the court will enlarge 
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9)0 rule foT-^e^irii^rmiiEje^. aTUc8a.nolico,be ito enlarge such 

irule»,iu^ affi^darit made of such iioticie ^:, Anil. m .t^t courts if a rule be 
oiilarged^ it may be made absolute at any time on tliejla^^t day to which it 
is enlarged ^ In the Exchequer, upon an enlarge,'Tule, the affidavits 
must bo filed before shewing cause, altliough it be not so exjwessed in the 
•rule of enlargement 

On shewing cause against the rule, the courts either make it absolute, Costs of appli- 
«r .discharge it; and that, either with, or without the costs of the appli¬ 
cation, or such costs are directed to abide the event of the srut. But, in, 0“ rrfusa^l of 
the Common Pleas, costs oinnot it seems be given, on refusal of a rule to , »n •- - 
shew cause When the proceedings are regular, and the application is On miik-ing rule 
made to the favour and indulgence of the coufits, the rule to shew cause 
is commonly made absolute, on payment of costs by the party applying ; 
but when the proceedings arc irregular, it is in general made absolute, 
with costs to be paid by the oppo.site party ®, unless the rule be opposed in 
the first instance And wlion a rule for setting aside the proceedings is 
■drawn up with costs, (as is commonly the case,) if it be made absolute 
generally, the party obtaining it is entitled, by the terras of the rule, to 
the payment of costs, which the master or prothonotarios will tax; and if 
they arc not paid on demand, the courts on motion will grant an attach¬ 
ment. But if a rule nisi be granted for setting aside ])roceedings for ir¬ 
regularity, without saying with costs, and tliis rule be afterwards made 
absolute, Jio cause being shewn, it must be made absolute in the terms in 
w’hich it was moved, without adding costsAnd tliough the rule be 
drawn up with costs, yet the courts Avill sometimes, though rarely, malce 
it absolute without costsin which case each party pays his own ; or they 
Avill direct the costs to abide the event of the suit, in which case the party 
ultimately succeeding is entitled to them: And whenever a rule is drawn 
up with costs, and the courts do not mean the party should liave them, 
tliey will mention it. In the Exchequer, it has been ruled, that if a party In Exclicqncr. 
have good ground for opposing a inotiou, he may he entitled to the costs 
of opposing it, notwithstanding the motion has been granted h 

if, upon shewij'ig Ciiuse, it appear tliat there aa'us no ground or founda- On tlisciiarging 
tion for the rule, the couus will discharge it, with costs to be paid by the 
party applying ; and it is a general rufo, in the King’s Bencli, that in all 
cases where a rule is obtained to sherv cause, Avliy proceedings sliould not 
l>e set aside fur irregularity with costs, and such /ule is aftcrwiu'ds dis¬ 
charged generally, without any special directum upon the matter of costs, 
it is understood to he discharged with costs, and the latter rule must be 
drawn up accordingly But where an affidavit answered a rule nisi, for 
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setti^g^, multi prodjudiiigs fat ilrregtlkisi)t^#‘wi^!)COBM;, Imti wit wiitten in ft 
cnunptid tuid ^orenly liaad, tke court, ott tbai'grauod^ nefustid to gnutt 
thelcttits of t}ie application^.- And if t^erewnstanygiwBnd. finrthe tule, 
and it in not dravusi up iwith costs; the courts will ^ gettcral'disdiiarige it 
without costs or they wdl somctitnlaiorder the costs to nbidh the .event 
of the suitAnd where nrrthing is said ahum costs in> the rule, or by the 
courts ph making it absolute, or disdiarging it, they are consuleiid as 
costa in the canse, ami most be paid to the party ultimately suc«hediig, if 
the ride be made before judgment *■; but if it be not made till afterwards^ 
they depend entirely on the rule; and if nothing be said therein conoern^ 
ing them, each party will have to pay his own costs. If a party obtaia'tt 
rule to shew cause, requh^g two things with costs, although he be clearly 
entitled to cam, yet if he fail as to the other, he shall not have costs ; for 
the adverse party was under the necessity of coming into court to reskt 
the latter. . 

In the K uig'-u Hcitch, particular days are appointed for certain business; 
gs I'uesdtf’) iH'r'i Enday, which arc called payer days, for going through 
the piper of causes, wherein concHiuvis have been moved for, on the plea 
side, and Wednesday and Saturday, for transacting business on the crown 
side. All inotiims or rules in matters of length or consequence, are ap¬ 
pointed for certain days, and called on first **: And special cases from the 
assizes should regularly be set down for argument, within the first four 
days the following term But no cause can be set down for argument 
on the first paper day, or on the four last days of business in tenn: Yet, 
u|)flii the day which would otherwise be the last paper day, common things 
may be set down, unless it be the last day of term. Special causes are to 
be entered for argument with the clerk of the papers, at least four days 
exclusive before the day of argument ; of which notice should be forth¬ 
with given to the attorney or agent on the other side: and all such causes 
must be argued in the order they arc cnteTud, and not adjourned to any 
future day, by consent or otherwise; unless the court shall for reasonable 
cause, verified by affidavit, upon application made by either of the parties, 
their attorney or agent, at least two days before the day of argument, 
(^hcrudse order The paper books, in causes entered with the clerk of 
the papers for argument on Tuesday, must be delivered to the chief jus¬ 
tice and the rest of the pidges, on the preceding; and those 

entered for argument on Friday, must be so delivered on the Tugsday 
prccctling K 


, I|i thc^Ccjnimon, ^*Iea| if a special case be made at nisi prius, it may tfe 
for argument, in Uie court liook or paper kept by the secopd- 

**. 8 ^tvl. & Ryl, 1 lii 1 

'' 1 CIrit. Rep. 899. m notvs. 

•- tiL 569. Moores 9T. 


- ^ Jwif Ktftiyim, in v. Pmadl, 


Bencb, in the above case, thou^t it right to 
adhere to it: ’And in M. 38 Oeo. .Ill, this 
rule ucit having been observed, the court di¬ 
rected it to be pcr^ptoiy ia future. 

' See a fortner rale of £. 1658. 


U. Lord ^ KM. SO Ge0.ll.K.B. 1 Bur. 58. 

wisheil to rdax tiiiis fhkhi is ithe old rule; » R. T. 40IIL KtBL 4 East; 131. 
but on coflydcradont the court of King’s 



ov > S0§ 

ariee, witliitt first ^r daya of the tena» as » ^tter of ooone; bat 

it cannot be set donii> afterwards, without a special sj^cation to the 
court: And it is a rule in that court, that no cause he put in the book to 
be ai^gued, after the last day of arguments, unless the court be thereupon 
moved, and shall order it*. Also, by a rule of the same eomt " all 
spociol arguments on demurrers, and other special arguments, are to be 
lieard on tlie (hiy next birfore the sitting day at »t«i prim in Middlesex, 
and'tlie day next after the sitting day at nisi prim in London, and on no 
other daysand no argument is allowed on the ^rst four, or last four 
days of the term All special cases for argument must in this court be 
set down with the 80 condaries,^Mr days exclusive before the day of argu¬ 
ment ; which is done on producing the case, signed by a seijeant on each 
side, with a motion paper for a cmciliumf and the rule is drawn up, and 
cause set down at the same time. Demurrers are set down in like maimer, on 
producing the entry on the roll; and such as are not intended to be argued 
may be set down of course, for any day except the first four and last four 
days of term; but if there be not four days between the day of setting 
them down and the day of argument, the court must be applied to for 
leave, which is always given, if it be a demurrer merely for delay, and not 
intended for argument; and they may even be set down for the last day 
of term The paper books in this court are required to be delivered to Delivc^y of 
the linrd chief justice, and the other judges, two days (exclusive of the 
day of such delivery,) before the day on which the causes shall have been 
set down for argument *: And, in both courts, the exceptions intended to 
lie insisted upon in argument, should be marked in the margin In the Days for parti- 
Exchequer, the court formerly never sat on the plea side on Mondays and fn^Exch^uS 
Thursdays j because on those days, until a late act of parliament c, for 
enabling the Lord Chief Baron for .the time being to sit alone in equity, 
the whole court always sat in the Exchequer chamber, hearing causes in 
equity **. Since that time, the three puisne Barons sit regularly on those 
days, as well for tlic dispatch of the ordinary business on the plea side of 
the court, as for hearing motions in equity, unconnected with causes pend¬ 
ing before the Lord Chief Baron''. But motions in causes proceeding to 
u hearing before the Lord Cliief Baron, can only be made before him, 
when sitting alone *. 

In the King's Bench, all rules enlarged till the next term i*, and rules Peremptory 
for new trials which stand over from one term to another', are entered in ^ 
the peremptory paper, and fixed for certain days, called peremptory days j 
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tmii n)^ be,b^4'upctD, the re^eetii^e >whi^ thej^^ai^e made pea:- 

emptoty^ imle»8 specif ground^ by affidavit Ar otherwise, ^ be Bhewa to the. 
oouit, for jMstpomttg such rules A. And for enforping.^thie^praetice, it is. 
ordered, that no rules in causes entered in the peremptory paper be en¬ 
larged during the term, or put off from the,appointed day, by consent of 
counsel, or the attoi^es concerned therein, without previous application 
t<v and special leave trf the court V' In the Cominon Pleasy .enlarged 
rulea ore set down in the peremptory or rcmuiusi paper, for each o1^ tho 
first jmr days of the term, and called on after the common motions 
disposed of. All rules for new trials, which stand over, are sot down i» 
the.ishme paper, and proceeded in at the pleasure of the court; And such 
matters as have been argued, and in which the court have not given judg¬ 
ment, arc likewise set down in the peremptory paper. 

If a rule be drawn up wrong by mistake, the courts will order it to be 
set right; or it may be discharged, on terms'; or if made absolute or 
dischargfii by surprise, or in consequence of a mistake of counsel, in stat¬ 
ing the lenio! of tlie affidavits on which it was founded the courts will 
open it. But, in the King’s Beach, if any cause shall have been moved 
in court, in the presence of tho counsel of both parties, and the court 
shall have thereupon made a rule between them, the same shall not be 
again moved contrary to such nile, under peril of an attachment': And 
the court of Common Pleas will not open tlic rule for an attachment, on 
the mere ailidavit of the party, that he has not been served; at least, un¬ 
less he shew some mistake in the service nor wiU they rescind a rule, 
on the ground tliat, at the time of discussion, the parties omitted to pre¬ 
sent to the notice of the court, a statute which might have affected its de¬ 
cision 8. In the Exchequer, where a rule nm for a new trial having been 
peremptorily fixed for a day in the third term inclusive after being grunted, 
and not having been then supported, was discharged, the court refused 
to open it in the ensuing term, on the suggestion that instructiems hud 
been prepared, and intended to be delivered to counsel, in the preceding 
term ••: And if tJiat court open a rule, made absolute on the usual affi¬ 
davit of service, to give the party an opportunity of shewing cause, they 
win not hear affidavits, sworn after the day on which the rule had been 
made absolute *. 

In hearing motions, the course formerly ob.^crved in the King’s Bcndi 
was, to begin every day with the samr counsel ■w'itliiii the bar, and then 
to call to the next senior in order, and so on, as long as it was convenient 
to the court to sit; and to proceed again, in the same manner, upon 
next and every subsequent day, although the bar had not been halft'^^br 
p'crha|>i8 a quarter gone through, 'Hpon any one of the former days; so that 


■’R. a 36 Geo. III. K.B. 

* a E. 41 Geo. 111. B. 1 East, 496. 
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' I New Rep. C. R.366. and see 6 TaunL 
638. 

* 1 Bing. 398. 8 Moore, 463. $. C- 
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' MOtto^^s ■ sue. ^■ 

<^re very oftfcn'obb'ged to attend in vain/’ vidtH^t being able 
to bring ott' their Enotioria, for many shccessive daye*^i This prttetiee 
bearing hard'uportyj^iOr 'eonnsei, Lord introdneed "a Afferent 

rule, which has'ever ainoe !>een adhered to, of gcang ^ite through the 
bar, even to the yoiirtgeat o^tuusel, before he would begin again with the 
setiiors ; though it ehOuld happen to take up t\vo or more daysi before 
all the motions which were ready at the bar upon the first day, could be' 
heardo. The same course is observed in the Common Picas j* where In C. P. 
they begin with the king's senior serjeant, and go regulaiiy through the 
l)ar, before th«!y begin again. In the Exchequer, tlic court will not allow In El|plieti«er. 
more than two motions to be made successively by the same counsel, till 
they have gone ihrotigh the rest of the bar ®. ' 

When a matter comes befiwe the court on a rule.to shew cause, as on a What counsel 
motion for a new trial in arrest of judgment, or, in the King’s llench, 
to quash an order of sessions, &e. all tlie counsel arc heard on each side; cause, 
the counsel who shew cause first, and then the counsel on the other side: 

If there arc several counsel, the senior begins. When a matter comes Ih;- On rule for 
fore the court on a rule for a conci/ium, as on a special verdict, or special 
case, demurrer, writ of error, or, in the King’s Bench, on a motion to 
cpiiish a conviction, &c. one counsel only (commonly the^>/»iw,) is heard 
on each side: And as there is only one plaintiff in ejrclmad, to whom the 
court can look, if the parties sejiaratcly interested choose to join in the 
siunc ejectment, their interest must be treated as one and the same, and as 
if there were but one plaintiff''. So, where u case is sent out of Chancery, 
for the opinion of the court of Common Pleas, they will only hear one 
counsel for each separate interest; though the parties who have a aunmon 
interest, be placed adversely to each other in the suit On a special 
verdict or special case, the connsel for the plaintiff begins first e, or, on a 
demurrer, writ of error, or motion to quash a conviction, the counsel for 
the party objecting: the counsel for the other party is then hesird in an¬ 
swer, and the counsel who began first replies. When the defendant is When defendant 


1 Bur. i>7. 

'' Id, 

4- Price, Si-'i. 

*'In//j/m'.y term 1833, the ctiicf jiislice 
uitimatcd to the bar of the court of Kiiiyi’s 
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tlie public, and to tlie suitors iu the particular 
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jKtscd'of during tie term, or so soon after as 
)H)$sibIe, the court would wish to bear only 
one counsel on each side: They therefore re¬ 
quested, that the juniors in each case, would 
not address them, after their semor had been 
heard, unless they felt that he had omitted 
some important fact, Of some material argu¬ 
ment, which ought to have been presented ti' 
tlw atlcutinn of the cooit. 'I'liey did iu;l. 


however, mean to lay down a rigid rule, that 
they would hear only one counsel en each 
side, which might he productive of inconveni¬ 
ence ; hut they trusted to the discretion 'of 
the bar, not to occupy their time, liy going 
severally through ..the whole case, where it 
was not absolutely necessary to the ipt^ests 
of tli'‘ir client. A similar regulation was 
suited to have been made before, in the lime 
of lord EUenhorough, when there was an ar- 
rcar of rules for new trials; vdiich regulation 
had for some time been rigidly observed, but 
it was tmderstood itiat it would 'not be perma¬ 
nent. *■'' 
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cas^, th^ ddbndani's affidavits ate first ^ead/finfi prosecutor's affi¬ 

davits; after whidij the defendant's coun^rate firsl; heard, and then the 
ptdsecutor’s dondscl. When he is brought dp on a Judgment by^fault, 
the prmiecutor’fi affidavits are first read, and l3icn the defendant’s affida¬ 
vits; after whki&'^ils prosecutor’s ecmdsel are first heard, and then flic 
defendant's counsel. But affidavits are not admissible to aggravate pu- 
dishdient Upon a conviction for felony, even though the record be r'empyed 
into this court*; And when there are no affidavits, the defendant’s conii^i 
always begin *>. Upon an appeal to the sessions, against an order of filia- 
tionV the respondents are to begin by supporting their order, as in all other 
cases®. But on an apped against a poor-rate, on the ground that the ap¬ 
pellant was over-rated, the practice at the sessions requiring the appellant 
to begin by proving his case, which the appellant refusing to do, the ap¬ 
peal was dismissed; the court refused a mandamus to the sessions, to re¬ 
hear the :5ppeal on this objection In the King’s Bench, when counsel 
lias had his brief lu due time, and is accidentally or inadvertently absent 
at the time the common paper is called over, the court will, on his mov¬ 
ing for that purpose, allow him to take judgment as if he had been pre¬ 
sent ®. But, in the Exchequer, if counsel on cither side appear to argue 
a special case, on the day appointed by the rule for a concilium, and the 
counsd for the other party do not attend, the counsel in attendance -will 
be heard, and the court will give judgment in the absence of the other 
counsel; and they will not, on any occasion, permit the case to bo opened 
again, for the purpose of giving the counsel who may have been absent, an 
opportunity of arguing it: the necessary attendance of coonscl in another 
court, not being considered to lie a sufficient reason for their being absent 
from this court, on the day appointed for an argument here 

After a special argument on a concilium, it is usual for the conrts to 
caU upon each of the counsel or serjeanis concerned, to make a motion; 
which is called moving for their argument: but it seems that, in the 
King’s Bench, it is not the practice to call upon the counsel to move for 
their argument as a matter of course, tliough it is said to be otherwise in 
the Common Pleas s. And where it was moved, in the latter court, for 
leave to justify bail, after two serjeants had moved for their arguments, 
the court would not receive this motion, till the paper was gone through**. 
On n^tioiw for judgment without argument, on paper days in the King’s 
Bentffi, ante shilling is paid for each motion, by the counsel making it, to 
the box; which iej';called iox money, or high bar money, and paid by the 
secondary on the plea side, into the hands of the clerk of the^wwior^dge, 
in oMer to be by him paid over to the judges of the court in equal sliares, 
to be disposed o|f Jiy them for such charitable purposes, as they in their 
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discretion shal); tbb^ prof^**. On 1p|te J^t day erf t«nnt» i^illi^ ai? 
paid in that court for thp jfirst inotion, and one «hiPiag fw m&ry motion 
afterwards. In the Common Pleas, there are no payments of this na;- 
tnre; hut, on (^tering satisfaction on the roll, it is usual for, tie plaintiff 
to pay one shilling for every hundred pounds recovered to idle secondary, 
who pays it over to the junior judge’s clerk, by whomjt is distributed 
among the prisoners in the Fleet Prison. 

^ petU^ is usually exhibited, in order to obtain some fovor or .z^Uef, 
proceeding from the court or a judge, &c. without caUing,upon tie oftiCT 
party to shew cause against it; as for prisoners to have day rules allowed 
them by the court in term-time^; or to be relieved against the extortion 
of gaolers', &c. or discharged from imprisonmeot;Undcr the I^ords’ act**; 
or for paujKrs to be admitted to sue in Jormd pauperis ® ; or brants to 
sue by prachein amy, or defend by guardian &c. In the case of prison¬ 
ers, the petition is exhibited to the court; in the other cases, to & Judge at 
chambers; or it may be exhibited to the master of the rolls, for an original 
writ to l)c issued, after a writ of error on a judgment by default s, or for 
amending an original writ ; to the lords of the treasury, for the plaintiff 
to obtain money levied on a capias utlagalum ‘; to the attorney general, 
for the allowance of a writ of error, where the king is concerned ; or to 
the house of lords, for the plaintiff in error to retxirn a wit of certiorari 
out of the regular course ’, or to have the cause appointed for a short day*. 

Analogous to the proceedings in court, by motion and rule, is the prac¬ 
tice by summons and order at a judge's chambers, of which something has 
been already said in a preceding chapter This practice seems to have 
arisen, partly from the overflowing of the, business of the courts in term- 
time, and partly from the necessity of certain proceedings being had ija 
vacation, when the courts are not sitting: And although extremely bur- 
thensome to the judges, yet it manifestly tends to the advantage of the 
suitor, the case of the practitioner, and the general advancement of jus¬ 
tice, by preventing the ex])cnse, trouble and delay, wljtich would ensue, if 
an application to the courts were in all cases necessary. 

It was formerly ii nde, that “ no attorney, or other person, should be 
summoned to attend any justice of the King’s Bench, nor any matters be 
transacted before such justice at his chambers, or elsewhere out of court, 
during the sitting of the court at Westminster’'.” But this rule has been 
recently discharged, in the King’s Bench®: and it is now the practice in 
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al} dM <!6uifts », for oHfe of the judges i»iiattO®d'dhiljp at chamhers, during 
tern, from hrlf post three, until ./tr o'olock: ill consequence of wliicb, the 
* eveninjf Attendance of the judges at chambers, in term-time, is' discon- 
Sumraonses and tihucd. Also, by ii late act of parliament % " the Judges.of the courts <jf 
ordMBbyjud^es, BendVand Common Pleas, and Imrouo of the E xcheqner at West- 

Oil circuits* ^ ^ 

minster, and the justices of Chester, are authorized, during their respective 

circuity for taking the assizes, to grant such aud the like sunmionses, and 
niake such and the like orders, in all actions and prosecutions depending 
in any <lf his majesty’s courts of record at Westminster, in which the issue, 
if brought to trial, would be to he tried upon such their respective cir¬ 
cuits, as if such justices of the courts of King’s Bench, &c. rrere respec¬ 
tively judges of the court in which such actions or prosecutions arc de¬ 
pending, altliough such respecti^'e justices of the courts of King’s Bench, 
&c. may not be judges of the court in which such actions or, prosecutions 
arc depending; and such summonses and ('rders shall he of the same force 
and effect, as if s»idi justices of the courts of King’s Bench, &c. were re¬ 
spectively jii'iges of the courts in which such actions or prosecutions are 
In county pala- depending: And, for the purposes of this act, the comities palatine of 
**"®‘ Lancaster, Durham, and Chester, shiill he taken to be counties on the 

circuits of the respective justices of the courts of King’s Bench &c.” 

In Wales. The judges of the courts of Great Sessions in Wales are also authorized, 
by statute 5 Geo. IV. c. 10(5. § 11, 12. to make rules and orders, in all 
cases at law, when the said courts shall be sitting in any county within 
their jurisdiction ; aud also in all cases, both at law and in equity, when 
the said courts sliall not be sitting in Wales, to hear motions and petitions, 
and make rules and orders thereon, in vacation, and out of the jurisdiction 
of the said courts. 

Judge’s order The order of a judge is sometimes absolute in the first instance; as to 
bail'*, to charge a person in custody on a criminal account with a 

K. li. civil action, or to docket a roll after the lapse of a year, &c. And where 

a rule is drawn up in tenn time, as a matter of course, on a motion paper 
signed by counsel, as to bring money into court, to change the venue, to 
plead several matters, or for a special jury, or view, &c. a judge’s order 
may be had in the first instance, in tlie King’s Bench, for the clerk of the 
rules to draw it up in vacation, on producing a motion paper so signed- 
For drawing up So, IB the Common Pleas, a judge’s order may be obtained in the first in- 
®'^****cc> secondaries to draw up a rule in vacation, to bring money 

into court, or for a .special jury, on producing a motion paper signed by a 
Serjeant; for in tlmse; ca.scs, a serjeant’s hand would be sufficient in term 
time: but in the other cases, of changing the venue, &c. where an appli¬ 
cation mast be made to the court in term, a summons must first be served 
In general, pro- in AAofilton, for the secondaries to be at liberty to draw up the rule. An 
wder, however, is in general preceded by a summons, for the attendance 

•'lA Bdm. & Aid. 217* Notice, M. S Geo. & P. 138. «. 

IVt C. P. & Ejieheq. 7 Moore, 460, 11 * § 6. 

Price, ** Append. Chap. X. § 87. 

. ‘ *’1 “Geo. jy.' e. 55. § 5, and see 1 Car. 
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SUMMONS OEDSB. 

of tbp Attorney or egcnt of the opposite pArty, before a jftdgc at chambers, 
to shew cause against it: And where a judge has, upon hearing a party 
on summons, refused an order, an appeal can only be mode to the court 
In some cases, a judge’s order is drawn up, in defoplt of appearance, on 
thc^firsi summons; as for a supersedeas to discharge the defendant out of 
custody in the King's Bench, for not declaring against him in due time: 
but in general, tliere mpst be three summonses, and an affidavit of attend¬ 
ance thereou before the judge will make an order for uon-attcndancC 
And in vacation, when the court is not sitting, some things arc all()Wod to 
be done by a judge at chambers, which in term time must be moved in 
court; as to enter up judgment on a warrant of attorney, above one and 
under fen years old, or to refer it to the master, or prothonotary, to com¬ 
pute principid and interest on bills of exchange, or promissory notes, 
&c. : In the former case, the order is granted in the first instance; but 
in the latter, it is j»recedcd by three summonses. A judge at chambers 
will not set aside an execution, or other act of the court; hut W'here the 
justice of the case requires it, he will stay the proceedings thereon in va¬ 
cation, to give the party an opjwrtunity of applying to the court in the 
ensuing term. 

A judge’s order for a stay of proceedings, must he dra^vn up and served 
fortlnvith ; otherwise it will be considered as waived by the party, by 
whom it has he<‘ii obtained The order obtained upon a summons is, 
however, subject to an apjieal, and the validity of it may be impeached 
two ways; cither by moving the court to set it aside or, if made in va¬ 
cation, by applying, in the next term, to set aside the proceedings that 
have been had under its. But if the order he acquiesced under, it is as 
valid as any act of tlie court ’*: And, in the King’s Bench, a judge’s order 
for a prisoner’s discharge under the Lords’ act, made out of term, has been 
held to be final ^ Indeed, if it become necessary to enforce a judge’s 
order by attachment, or other act of the court, there must be a previous 
motion to make it a rule of court 
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CHAP. XX. 


Of SETTING ASIDE, and STAYING PROCEEDINGS. 


General mode Having stated, in the preceding chapters, the various modes 
of defence. mencing actions, and the proceedings therein to the declaration, oil be¬ 
half of the plaintiff, with the time allowed for pleading in ordinary cases, 
and whatever is peculiar to the proceedings in actions by or against attor-- 
nies, ai^d against prisoners in custody of >the sheriff, &c. or of the marshal 
or warden ; and having taken a view of the means of removing actions 
from infeJMir coiurts, and of motions and rules in general, and the practice 
by fatnanoiis and order at-a judge’s chambers, I shall next proceed to shew 
what is to be done by the dffendant, when an action is brought against him; 
and in so doing shall consider first, in what cases, and upon what grounds, 
he may move the courts to set aside or stay the proceedings: secondly, what 
steps are to be taken by him, when he has no merits; and thirdly, if he 
has, in what manner he should prepare fur and make his defence to the 
action, which will lead on to the consideration of pleas and pleading, &c- 
Upon a review of which it will appear, that the defendant, according to 
the circumsfanccB of his case, either applies to the equitable jurisdiction of 
the court by* motion, or relies on his legal ground of defence, by plc&ding 
it. 
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In the defence of an action, one of the first things to be attended to, 
on liic pArt of the defendant, is the regularity of the • proceedings; for if 
they are irregular, the courts, on motion *, will set them aside. 

An irregularity may be defined to lie, the want of adliercnce to some 
prescribed rule or mode of proceeding; and it consists, either in omitting 
to do something that is ncccssaiy' fur the due and orderly conducting of a 
suit, or doing it in an unseasonable time, or inipro^ier manner. Tlius, the 
want of notice is an irregularity, whether it he to process, upon a decla¬ 
ration, or of trial or inquiry: so, if the notice be not given in due time, 
or a proper manner. In general, an irregularity is cither in mesne pro¬ 
cess, or the piroceedings thereon before judgment, or in the Judgment, or 
cjcecutum. If there be any irregularity in the process, or notice to appear 
thereto, car in the delivery, filing or notice of declaration, or notice of trial 
or inquity, the defendant, we have seen**, may move the const, on a pro¬ 
per to set aside the proceedings, and, if in custody, for his dis- 


f notices «f motion, to’^ asft pro- * Append. Cbsp. XX. § 5. And for the 
eeedsBgs for irragukrity, see Append. Chap, rule ittn feereon, see td. § 6. and the notice 
XX!. ^ A to not to make it 8l»olute^ id. § 7. 



OP SETTING ASIDE, ANV'Sl'AiraG PROCEEDINGS. SlS 

charge on filing common or entering a common appearance; or, if he 
has giren bail to the slteriff, that the bail bond may be delivered up to be 
cancelled. A judgment by default is irregular, when the defendant, in an Judgment, 
action not bailable, has not bepn, served with a copy ttf process, or tho’e 
has been no dt^ration regularly delivered or filed, and notice thereof 
given to' the defendant ®; or when it is signed before the defendant’s ap¬ 
pearance, or without entering a rule to plead, or demanding a plea, when 
necessary; before the for pleading is expired; or after a plea Ims 
been regularly delivered or filed And when aii execniton is^ irritgular. Execution, 
tlie defendant may move to set it aside; and that he be discharged out of 
custody, or that the money levied may be restored to him 

The application to set aside proceedings for irregularity, should be.made Application to 
as early as possible, or, as it is commonly said, in the first instance ^; and 
when there has been any irreguhirity, if the party overlook it, and take 
subsequent steps in the cause, he cannot afterwards revert back to the 
irregularity, and oliject to it®. If there he any defect or irregularity 
therefore in mesne process, or the notice subscribed thereto, or in the ser¬ 
vice of process, the defendant should take advantage of it before he has 
appeared And if the irregularity be in the delivery, filing, or notice of 
declaration, the application should be made, if possible, ttvo days at least 
before the time appointed for the execution of the \vrit of inquiry Ir- tVaiver of iire 
regularity in the service of process, however, is waived by the defendant’s 
attorney having written to the plaintiff’s attorney, after the process was 
served, undertaking to appear, receive u declaration, and give security for 
costs ; or by the defendant's paying the debt and part of the costs', or 
adm^^ril^g the debt subsequently to the service of the writ, and requesting 
time for the payment of it And, by taking the declaration out of the 
ofilce, or obtaining time to put in bail to the action, the defendant, wc 
have seen waives all objections to the regularity of the process; the in¬ 
tent of w'hich is only to bring him into court. But this it seems is only 
a waiver of irregularities in the process, and not in the declaration Yet, 

where the plaintiff declared by the ht/e, before he had declared in chief, it 
was holdcn, that taking the declaration by the bye out of the ofiice, was a 
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waiver of the irrt^larity* ** . So, where dje dpcla^ataon wae delivered at 
the same time as a lall of particulars tvhich ws insufficient, and another 
order was afterwards obtained for better particulars, the court of Common 
Pleas held, that as the defendant’s attorney had not returned the declara¬ 
tion, with the insufficient particulars, he had waived the irregularity : 
And if the plaintiff take a plea out of the office, and keep it, he waives 
any ebjection to the plea, on the ground of its having been pleaded hy a 
new attorney, without an order to change the former one ®. In proceed¬ 
ing against prisoners, an irregularity, wc have seen, may be waived by the 
defendant's pleading letting judgment go by default °, or suifering the 
plaintiff to charge him in execution But the giving of a bail bond or 
paying or giving security for the debt by a defendant under arrest, will 
not operate as a waiver of the irregularity: And where the defendants 
had appeared to a scire facias, after a rule nisi had been obtained for set¬ 
ting aside proceedings for irregularity, the court held, that the rule having 
been obtained the last day of term, which was no stay of proceedings, the 
defendants were obliged to appear, and therefore it was no waiver *. The 
defendant’s pleading, how^cver, to tlie scire facias, would in such case he 
a waiver of the irregularity 

In the King’s Bench, it is a rule to refuse motions to set aside process 
for irregularity, even though no new step has been taken in the cause, un¬ 
less the defendant make his application in a reasonable time h But, in 
the Common Pleas, a defendant may move to set it aside, at any time be¬ 
fore a new step is taken in the cause And this was formerly considered 
as necessary; it being holden, that a defendant who complained of an ir- 
Kgularity in process, must, if he had an opportunity, have applied to set 
it aside, before the plaintiff had taken any further step". But vvlierc the 
plaintiff having served an irregular process, the defendant gave him notice 
of the irregularity, and that if he proceeded thereon, the defendant would 
move to sot aside the proceedings, this was deemed an exception to the or¬ 
dinary rule And now, according to later decisions, the court of Com- 
n|on Pleas wiU not bind the defendant to any particular time for applying 
to set aside the proceedings nor refuse the application, unless the party 
who has served the defective process take some step, by which he shews 
that he means to proceed upon it p ; ip which case, they expect the appli¬ 
cation to be made immediately p : Therefore, where a defendant has been 


* 3 East, 348. Ante, 424^ 6. (/). ^ 

** 2 Moore, 90. and sec itl. 635. 8 Taunt. 
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* 8 New Rep. C. l\ 509. 

* Artie, 337. 

^ Ante, 345. 

4 Ante , 83.7. 

« 7 Dumf. & East, 376. but see 4 Moor^ 
1 Brod. & Bisg. 580. S.C. 

» i Chit. Rep. 468. 

■'i 5 I;asv46d. and see 13 East, 5^8. 

1 RyL 181. 


' 6 Taunt 191, 2. 1 Marsh. 551. S. C. 
jter Gibbs, Cli. J. Pearson v, Hodgson, M. 
55 Geo. III. K. B. 1 Chit Rep. 14. (3). 6 
Taunt 6. 1 Marsh. 403. S. C. 1 Moore, 
300. 6 Bam. & Cres. 76. 9 Dowt & Ryl. 
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* 2 Taunt 243. * ’ 

^ 5 Taunt,830. 

' 6 Taunt 191, 2. I MarsB. 361. S. C. 
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served with notice of declahition, and interlocutory judgment sigited, and 
notice given of executing a writ of inquiry, he is too late to take advan¬ 
tage of a defect in the process And though an appearance entered by 
the plaintiif, according to the statute, is not of itself sufficient, in the 
Common Pleas, to cure a mistake in the service of process •*, yet if notice 
be afterwards given to the defendant, of the declaration being filed, he 
must apply to the court before judgmentIn the Exchequer, the ap¬ 
plication to set aside proceedings for irregularity, ought to be made in the 
first instance; and where the party cannot satisfactorily account for not 
applying sooner than he does, the court will not assist him ^: and it is 
said to be a rule, that all motions to annul proceedings, on the ground of 
irregularity, should be made the same term with the proceedings com¬ 
plained of®. In disposing of a rule nisi, for setting aside all proceedings 
subsequent to the writ of quo minus, and service thereof, and staying all 
further proceedings, on payment of the debt, and costs of the writ and 
service, that court would not give an opinion on the alleged unreasonable¬ 
ness of an attorney’s bill, stated as the sole groxmd for supporting the rule; 
that being a proper subject of rcferepce to the master: nor would they 
make such reference a part of the order for discharging the original rule 
There are some distinctions deserving notice, between a mere irregu- 
larihj, and a complete d<fect in the proceedings; The former may be 
waived by the adverse party, but not the latterFor a mere irregu¬ 
larity in the copy •*, or service of process, or in the declaration&c. the 
courts will only set aside the proceedings that are irregular, Imving the 
plaintiff at liberty to continue his suit from the last regular proceeding 
but for a complete defect, the proceedings are stayed in tolo On setting 
aside proceedings for irregularity, the party complained of is in general 
liable to the payment of costs ”, unless the rule be opposed in the first in¬ 
stance ”; but on staying them as defective, the costs are in the discretion 
of the court. 


In Excheqtier. 
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Distinciion be¬ 
tween irregu¬ 
larity. and 
defirt, in pro¬ 
ceedings. 


Costs on setting 
aside, and stay¬ 
ing proceed¬ 
ings. 


Though the proceedings are regular, yet it sometimes happens that 
they are drfective, as where the cause of action is frivolous, or the action 
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OP sfcfTiNG Aside, AifD 

brought or conducted upon insufficieiit grounds, contrary to g^d faith, or 
without proper authority: and in such cases, the courts on motion will 
order the proceedings to be stayed, with or without costs, according to cir¬ 
cumstances. 

When ilebt «unl When the debt sued for ajupcars, on the face of the declaration », or is 
bp uTder foriy admitted by the plaintiff, or his attorney •>, or proved by the affidavit of 

shillings. the defendant *■, to be under forty shillings, and the plaintiff may recover 

it in an inferior jurisdiction, the courts on motion will stay the proceed¬ 
ings ; it being below their dignity to proceed in such an action. Formerly, 
when the plaintiff demanded more, the court of King’s Bench would not 
have permitted an affidavit to be read, that the defendant owed him less j 
or that the defendant had applied to the plaintiff for his demand, who 
sent him a bill for goods, to the amount of H. Ifk.®; but the practice has 
l)cen since altered as above, agreeably to the usage of the court of Exche¬ 
quer. In the Litter court however, on a motion to set aside proceedings as 
infra on an affitlavit that the debt sued for does not amount to 

40.?., the (Lourt will not inquire into the amount, if an affidavit be put in, 
on shevring cause, that the demand exceeded that sum ; but will at unco 
dischaige the rulew'ith costs And it should be observed, that an action 
cannot be brought in the county court, unless the cause of action arise, 
and the dofeiulant reside, within the county «: Therefore, though the de¬ 
mand be for less than forty shillingfi, if the cause of action arise in one 
county, and the defendant reside in another, the action may be brought in 
a superior court«. In trover, the court of Common Pleas would not stay 
jjToccedings, on an affuLivit from the defendant, that the cause of action 
did not amount to forty shillings •, the amount of the value of the article 
sought to be recovered by such action, being mere matter of calculation, 
to be ascertained by a jury **. And where a defendant, living within the 
jurisdiction of the court of requests for Westminster, was sued in the 
King’s Bencli, for a debt under forty shillings, and neglected to tahe ad¬ 
vantage of the statute 23 Geo. II. c. 27. by pleading it in bar, the court 
Would not, after verdict for the plaintiff, cither suffer a suggestion to be 
entered on the record, that the defendant lived within the jurisdiction, or 
stay the proceedings K So, where a cause has been removed from an 
inferior court, this court will grant^^a procedendo, if the debt or damages 
appear to be under forty shillings ^ ; But the court refused to quash a cer- 
tiorari upon this ground, in an action for an assault brought against excise 
officers, who could not have had an impartial trial in the inferior court L 


* S Bur. l.'igtf. 

" g BIbc. Kep. 754. g Nc«r Eep. C. P. 

fi4. 

4 D4r;if. & East, .5 Durnf. East, 
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By the statute 21 Jac. I. c. 4. ^ 1. *^all offences against any pmal sta- 
tute, for which any common informer may lawfully ground any popular 
action, bill, plaint, suit or information, before justices of aSfSize, justices 
of »M't prius or gaol delivery, justices of oyer and ierminer, or justices 
" of peace in their general or quarter sessions, shall be commenced, sued, 
“ prosecuted, tried, recovered and determined, by wiy of action, A'c. be- 
“ fore the justices of assize, &c. or before the justices of peace of every 
county, city, borough, or town corporate, and liberty, having power to 
inquire of, hear and determine the same, wherein such offences shall be 
" committed, in any of the courts, places of judicature, or liberties aforc- 
said respectively only, at the choice of the parties which shall commence 
“ suit, or prosecute for the same, and not elsewhere : with an exception 
“ of certain offences, concerning popish recusancy, or for inaintenuiuv, 
champerty, or buying of titles, This statute has been construed 

to restrain the jurisdiction of the King’s Bench, in actions of debt by 
common informers, in cases where the penalty may be sued for l>y action, 
bill, plaint, suit or information, cither in tlic courts at IVeslminsler, or at 
the assizes or sessions of the peace, as on the statute 5 Eliz. c. 4.: and 
they cannot in such cases bring debt upon the statute, in the King's Bench, 
unless the cause of action arise in Middlcse-r, where the court sits ; hut 
must prosecute by information, &c. before justices of assize, &'c. as the 
statute directs So, an action to recover a penalty, under the statute 5 
& () Edw. VI. c. 14. must be brought in the county Avhere the fact was 
committed, and not commenced in the superittr courts at Westminster'^. 
But the statute 21 Jac. 1. c. 4. is confined to sucli statutes-ojdy as were 
in being at the time of making it, and does not extend to any offenas 
created since that statute; so that prosecutions on subsequent penal sta¬ 
tutes are not restrained thereby, but that statute is, as to them, as if it 
were repealed protaato^. It is also settled, that this statute does not 
give any new jurisdiction to the justices of assize, ftc. where they had 
none before : and therefore, where the penalty is t{> be recovered by ac¬ 
tion, itc. or information, either in the courts of record at We.vfiiiiii.s/tT 
only, or in the king's courts, tvhcrcin no mwgw, protection, or wager of 
taw shall be allowed, (whicii words arc held to mean tlie courts at JVest- 
minster,) the statute 21 Jac. 1. does not apply ^; and u suit prosecuted at 
the assizes, &c. to recover such penidty is erroneous And, for the same 
reason, the statute only restrains the proceedings on penal statutes in the 
superior courts, where the informer, before the passing of that statute, 
might have sued in the inferior as well as the superior courts, by action, 
bill, plaint, suit, or informationThe true rule seems to be, tliat on all 


*§&• 

" 1 Salk. 373. 

“ Willes, 634. 

<* 1 Salk. 372, 3. SeL M I’in. 6 Ed. 636, 
&c. 

® Cro. Car. 112. CartJi. 466. 4 Durn£ 
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*' Cro. Car. 112. W. Jon. 163. T.li.i) iii. 
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where action 
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In action for 
bribery. 


On staU 18 Oeo, 
XL c 84. 


penal laws antecedent to the statute 21 Me. I. c. 4. where the justioca of 
asSine and superior courts at Westminster have a ^current jurisdiction, 
loth as to the subject matter and mode of proceedings^, the suit must be 
commenced before justit^s of assize, or at the sessions, and not before the 
justices at Westminster; For though the statute 21 Jac. I. gives’no new 
jurisdiction to inferior justices, yet it in terms takes away the jurisdiction 
of the courts at Westminster. But in suits on those statutes that give 
debt, &c. and mention not justices of assize or of the peace, or where the 
inferior coiirt has not a concurrent jurisdiction, both as to the subject mat¬ 
ter and mode of proceeding, they must be brought in the superior courts, 
otherwise there would be a defect of remedy 

By the same statute, § 4. " no ofliccr or minister of any court of re- 
“ cord, shall receive, file or enter of record, any information, bill or plaint, 
" count or declaration, grounded upon the said penal statutes, or any of 
“ them, which are apjwinted to be heard and determined in their proper 
" counties, mifil tho informer or relator hath first taken a corporal oath, 
“ before of the judges of that court, that the offence or offences laid 
ss in such information, &c. was or were not committed in any other county 
“ than where, by the said information, &c, the same is or are supposed to 
“ have been committed; and that he believeth in his conscience the of- 
“ fence was committed within a year before the information or suit, within 
“ the same county where the said information or suit was commenced, the 
“ same oath to be there entered of record =And upon this clause of the 
statute, the proceedings were stayed on motion, in a penal action on the 
25 Edw. 111% St. 4. c. 3. where the application was made in an early stage 
of the cause ; because no affidavit had been filed, that the offence was com¬ 
mitted within the county where the action was brought, or within a year 
before the bringing of it, according to the 21 Me. I., c. 4 But in a 
subsequent case, where the application was not made till after verdict, 
the court would not stay the proceedings on a similar ground, in a penal 
action on the 21 lien. VIII. c. 13. § 26. for non-residence®. 

In an action for bribery, on the 2 Geo. II. c. 24. the courts will stay 
^hc proceedings, even after verdict, upon the clause of discovery or if 
there has been any wilful delay in prosecuting the actions. But until the 
defendant appears to the writ, the question as to the wilfulness of the de¬ 
lay does not arise: Therefore, where the writ was returnable on the first 
return of Trinity term 1321, and the plaintiff did not declare till the Ist 
of June 1822, and no appearance had Ijeen entered for the defendant ; the 
court held, that the proceedings could not be stayed under the above sta¬ 
tute The proceedings have been stayed in an action on the 18 Geo. II. 
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c. 34 1. fbr keeping a gaining house ; because^ by a previous statute S 

the peiwJty is payable on conviction, before a justice of ^e peace. And 
they might also, it seems, have been stayed, in an action ort the general 
turnpike act, 13 Geo. III. c. 84. § 19 *». for using a greater number of 
horses than is thereby allowed for drawing waggons, &c. on the ground of 
its being necessary by reason of deep snow or ice; but, in order to stay 
the proceedings on that ground, an application must be made to the court 
above, in which the action is brought, and the defence is not available 
at nisi prius^. In an action for non-residence, on the statute 43 Geo. III. 
c. 84. $ 12. tlie proceedings were stayed after dcclarati(;|n, in the Common 
Pleas, on the statute 54 Geo. III. c. 6. : But the court would not stay 
the proceedings, on a writ suggested to be the commencement of an ac¬ 
tion for non-residcncc, before the delivery of tlie declaration, without 
some other evidence of the nature of the action ?: and they refused to 
extend the relief of the statute, to a case where the defendant had ob- 
tttiimd a rule to compound, before it liad passed 
Actions or prosecutions for the recovery of penalties on the rette- 
nuc laws, must, by several acts of parliament, be commenced and carried 
on in the name of the attorney general, or other officer of the revenue. 
Thus, by the 26 Geo. III. c. 77* § i3. “ if an action be commenced or 
“ prosecuted, for the recovery of any penalty or forfeiture, by virtue of 
“ any act relatijig to the cuslwns or excise, unless the same be commenced 
and prosecuted in the name of the attorney general, or some officer of 
“ the said revenues, the same, and all proceedings therein, arc declared to 
“ be null and void ; and the court shall not permit or siiJ^fer any pro- 
“ ceedings to lie had thereupon 8.” By the 30 Geo. III. c. 104. § 38. “it 
“ shall not be lawful for any person or persons to commence or enter, or 
“ cause or procure to be commenced or entered, or filed or prosecuted, 
“ any actiuu,^suit, bill, plaint, or information, for the recovery of any pe- 
“ nalty or penalties, inflicted by any of the laws touching or concerning 
“ lulieries, or by that act, unless the same be commenced, entered, filed 
" and prosecuted, in the name of his majesty's attorney general, in the 
" court of Exchequer at Westminster, if the offence shall be committed 
“ in England; or, in the name of his majesty’s advocate general in the 
“ court of Exchequer in Scotland, if the offence be there committed: 


® IS Geo. 11. C.S8. § 1. 

I'his statute has been since repealed, by 
stat. 3 Geo. IV. c. 126. and see stat. 4. Geo. 
IV. c. 95. to explain and amend the latter 
act. 

* 11 East, 484. 

* 6 Taunt. 806, This statute was conti¬ 
nued by the 64 Geo. III. c. 44. And, by the 
statute 64 Geo. III. c. 64. § 4. the court, 
or a judge, is authorised to stay the proceed¬ 
ings in such on action, upon certun condi¬ 
tions: And for determinations on tins sta¬ 
tute, see 6 Taunt. 029. 1 Marsh. 308. 6 


Taunt. 807. 1 Marsli, 872. S, C. 6 Taunt. 
843. 1 Marsh. 387. S, C. C Taunt. 198. 1 
Marsh. 647. S. C. See also the statute 57 
Geo. III. c. 99. § 6, &e. fur enforcing the 
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fices. 

* 6 Taunt. 804. 
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® And see 6 Geo. IV, c. 108. § 100. ac¬ 
cord.: and, by § 101. of that statute, the at¬ 
torney general may enter a noli prosequi, ou. 
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oQjr shtfU be eflten4 in>sa}tdth^^j’- 

w, T^p.nr.MMneg. the,6fttne.afld all proc^diagg theeeupeititad, are 
*f' deeloied to bCiUtili’ and void; and the count where each proceetUnga 
$h0 be w eomitdenced, sbedl eatlse. the same to be staged." And there 
. is a similar dattsttin tiie statate 44 Geo. III. e. 98. § 10. with respect to 
actions, i&o. for the recovery of penalties incurred by virtue of that or any 
other act or acta of parliament, relating to his majesty's stamp duties, or 
any other duties under the managmneiit of the commissioners of the du¬ 
ties on stamped vellum, parchment and paper®. 

By the Bank aets *>, the courts were anthoriiced to stay proceedings; in 
actions brought against the governor and company of the Bank of i£«g- 
land, during the continuance of the restriction thereby imposed on pay¬ 
ments by the said governor and company in cash, to compel payment of 
any note of the said governor and company expressed to be payable on 
demand; or of any note of.the said governor and company, made payable 
otherwise than «ff' demand, or of any other debt, which the said gesrernor 
and comrany should be willing to pay in their notes expressed to be pay¬ 
able on demand; until the expiration of the time limited for the con¬ 
tinuance of such restriction. 

By the annuity act, 17 Geo. III. c. 26. § 1. it was enacted, that « a 
“ memorial of every deed, bond, instrument, or other assurance, whereby 
“ any annuity or rent charge should bo graiited for one or more life or 
” lives, or for any term of years, or greater estate, determinable on one 
“ or more life or lives, should within twenty days of the execution of such 
“ deed, &c.>bc enrolled in the high court of Chancery; and should coii- 
“ tain the day of the inon^, and the year, when the deed, &c. bore date, 

“ and the names of all the parties, and for whom any of them were 
“ trustees, and of all the wtriesses; and should set forth the aiinnal 
sum or sums to be paid, and the name of the person or persons for whose 
" life or lives the annuity was granted, and the consideration or consi- 
“ derations for granting the same; otherwise every such deed, &c. should 
" l)e null and void, to all intents and purjwses.” By a subsequent clause 
it was further enacted, that “ in every deed, instrument, or other assu- 
" rance, whereby any annuity or rent charge should be granted, or at- 
" tempted to he granted, the emsideratim really and bond Jvde, (wbidi 
'■ sliouJd be in money only,) and idso the name or names of the person or 
“ persmis by wlnau, and on whose behalf, the said consideration, or any 
part thereof, should be advanced, should be fiilly and truly set forth 
and described in words at length; and in case the same should not be 
" fully and truly set forth and described, every such deed, &c. should be 
" null and void, to all intents and pui’poscs.” 


*’And st-tt the statute 35 Geo. III. c. 55. 

? le. 

Geo. IJL e. 45. § 2. 37 Geo. HI. 
91. !, ,38 C?eo. 111. c. 1. §, 1. 43 Geo. 


59 Geo. III. r. 49. § i. the restrictions on 
jiayments in cash, under these several acts, 
finalbr ceased and determined, on the 
day of d/oy 13:23. 
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And, by fourth scctitm of the act, ** if any pairt of the’'coniudertttion Suyingproceed- 
should be returned to the person advancing the satne; or^.lh cai^ the *”**’ 

** condderation, or any part of it, was paid in noleo, U any OT die notes, 

" with the privity and consent of the person advancing the same, ahottid 
" not be paid when due, or should be cancelled or destroyed, without be* 
ing first paid; or if the consideration, or any part of it, was'paid in 
“ goods ; or if any part of the consideration was retained, on pretence of 
** answering the future payments of the annuity, or any other pretence j 
" in all and every of the aforesaid cases, it should and might be lawful 
■ " for the person by whom the annuity or rent charge w'as made payable, 

" to apply to the court in which any action was brought for payment of 
the annuity, or judgment entered, by motion, to stay proceedings on the 
“ judgment, or action; and if it should appear to the court, that such Csncelling; 
practices as aforesaid, or any of them, had been used, it should and 
might be law'ful for the court to order the deed, bond, instrument or 
" other assurance, to be cancelled, and the judgment, if any had been en- 
“ tered, to be vacated." 

By this latter clause the courts had, in certain cases, an express juris- Jurisdiction of 
diction given them, by motion, to stay proceedings in an action brought for ^ 

payment of the annuity, or on a judgment entered; and to order the deed, 

&c. to be cancelled, and the judgment to be vacated. In other cases, not In other cases, 
specially provided for by the above clause, where a warrant of attorney 
has been given to confess a judgment, or judgment has been entered up in 
the King’s Bench, for securing the payment of an annuity, the court, in 
virtue of their general jurisdiction, will enter into the validity of the war¬ 
rant of attorney, or judgment, upon motion ; and if the provisions of the 
act have not been complied with, will vacate the warrant of attorney, or 
set aside the judgment *. And judgment was set aside for want of a me¬ 
morial, though it bad been omitted at the request of the grantorBnt 
where an action W'as brought by executors, on a bond g^en by the de¬ 
fendant to their testator, for securing an annuity, aud, upon a plea of non 
est factum, they obtained a verdict and judgment, and levied execution 
thereon, the court held this not to he a case where they could give relief, 
upon a summary application under the annuity act, for a defect in the me¬ 
morial*^ ; for the act only meant to refer to such judgments on warrants 
of attorney, as were intended to bo a part of the security for the annuity, 
and not to extend to eases where a judgment is obtained in the ordinary 
course of law, on any instrument given for securing the sante And the 
court of Common Picas set aside a judgment and warrant of attorney, 

* 4 Burnf. & East, 694. 1 H. Blac. 659. by mistake in the King's Bench, it seems that 
4 Bm. Ch. Cas. .SIO. S Ves.^n. 1S6. S. C. ihektter ceurt, though they will set aride the 
6 Durnf. & Bast, 7.97. I Bos. & Pul. 451. judgment, will not order the warrant of atlor* 

3 Taunt. 540. 10 Moore, 173. 8 Bing. 475. ney to be vacated. 6 Eaat, 841. (u). 

8. C. But where a warrant of attorney was ^ 8 Chit. Bep. 84. 

given to enter op judgment in. the Common ® 7 Durnf. & East, 496. 

Fleas, upon which judgment was entered up * Per Ld. Kenyan, 7 Durnf. & East, 496. 
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court, by whom 
made. 


Ordering deed, 
&e. to be can¬ 
celled. 


Act not imjicra- 
tive on court. 


By annuity act, 
S3 Geo. 111. 

G. 141. 
Bnrolment of 
mrinorial, and 
its contents. 


gives to'sedtre an amuutyi foi^ a defeot thn Btemoidalj without etfets, 

becwise it was the . case of' Ml executor •. 

' Upon the fourth section of the act, it has been holden, that the applica¬ 
tion to the court should be made by'the person by whom the annuity is 
payable ^; but the court in one instance set aside a judgment entered on 
the annuity bmid, and execution sued out thereon, for a defect in the me¬ 
morial, upon the applkation of a judgment creditor of the grantor, with a 
view of letting in a subsequent judgment of his own In a later cose 
however, where the grantor of an annuity had assigned a lease for securing 
the payment of it, and aftenv’ards sold his intm-est in the lease to a fair < 
purchaser, it was holden that the latter was not entitled, under that sec¬ 
tion, to apply to the court, to have the security delivered up to be can¬ 
celled, because the memorial required by the act was not duly registered 
And where the attorney for the grantor of an annuity, at the time of the 
payment of the purchase money, took and retained an unreasonable jmrt 
thereof for the expenses of the deed, the court on that ground would not 
set aside the aiiiinity®. By the above section, the courts are expressly au¬ 
thorized to order the deed, &c. to be cancelled, as well as to set aside the 
judgment, or stay the proceedings: But where the application is made to 
the general jurisdiction of the court, it seems that they will only vacate the 
warrant of attorney, or set aside the judgment or execution; and not make 
any order respecting the deeds, &c. which are declared by the act to be null 
and void, to all intents and purposes And in general, the fourth section 
of the act is not imperative on the court; but it is in their discretion, 
either to vacate the securities given for an annuity, in case of a violation 
of that clause of the act, or to do so on certain terms, or to refuse to do so, 
according to the circumstances of each particular case s. 

By the statute 53 Geo. Ill. c. 141. § 1. the former act was repealed, 
save and except so far as regarded any annuities or rent charges which 
had been previously granted: And it is enacted thereby, that '' %vithiii 
" thirty days after the execution of every deed, bond, instrument, or other 
'' assurance, whereby any annuity or rent charge shall, from and after the 
** passing of that act, be granted for one or more bfe or lives, or for any 
** term of years, or greater estate, determinable on one or more life or lives, 
" a memorial of the date of every such deed, l)oud, instrument, or other 
assurance, of the names of all the parties, and of all the witnesses 
thereto, and of the person or persons for whose life or lives such annuity 
“ or rent charge shall be granted, and of the person or persons by whom 
•* the same is to be beneficially received, the pecuniary consideration or 
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considerations for granting the same,; and the annual snni or sams to be 
“ paid, shall be enrolled in the high court of Chancery, in the form or to 
the effect therein mentioned, with such alterations therein, as the nature 
and. circumstances of any particular case may reasonably require: other- 
“ wise every such deed, bond, instrument, or other assurance, shall be null 
“ and void, to all intents and purposes And that " in every deed, bond. Names of parlies 
“ instrument, or other assurance, whereby any annuity or rent charge shall, 

“ from and after the passing of that act, be granted, or attempted to be 
“ granted, for one or more life or lives, or for any tenn of years, or greater 
“ estate, determinable on one or more life or lives, where the person or 
“ persons, to whom such annuity shall be granted, or secured to .be paid, 

" shall not be entitled thereto beneficially, the name or names of the per- 
son or persons who is or are intended to take the annuity beneficially, 

** shall be described in such or the like manner, as is therein before re- 
“ quired, in the enrolment; otherwise every such deed, instrument, or 
“ other assurance, shall be null and void V' 

And “ if any part of the consideration for the purchase of any such an- Staying proceed- 
“ nuity or rent charge, shall be returned to the person advancing the same; 

or in case such consideration, or any part of it, shall be paid in notes, 

“ if any of the notes, with the privity and consent of the person advancing 
" the same, shall not be paid when due, or shall be cancelled or destroyed, 

“ without being first paid; or if such consideration is expressed to be paid 
" in money, but the same, or any part of it, shall be paid in goods ; or if 
“ the consideration, or any part of it, shall be retained, on pretence of 
“ answering the future payments of tlic annuity or rent charge, or on any 
“ other pretence; in all and every the aforesaid cases, it shall be lawful 
“ for the person by whom the annuity or rent charge is made payable, or 
“ whose property is liable to be charged or affected thereby, to apply to 
“ the court, in which any action shall be brought for payment of the an- 
“ nuity or rent charge, or judgment entered, by motion, to stay proceed- 
" ings on the action or judgment; and if it shall appear to the court that 
“ such practices as aforesaid, or any of them, have been used, it shall and 
“ may be lawful for the court to order every deed, bond, instrument, or 
" other assurance whereby the annuity or rent charge is secured, to be 
“ cancelled, and the judgment, if any has been entered, to be vacated®.” 

This act does not extend to " Scotland or Ireland *’,• nor to any annuity Cases to which 
or rent charge given by will, or by marriage settlement, or for the ad- ^tund ***** 
“ vancement of a chiM; nor to any anntuty or rent charge secured upon 
“ freehold, or copyhold or customary lands, in Great Britain or Ireland, 

“ or in any of his majesty’s possessions beyond seas, of equal or greater 
annual value than the said annuity, over and above any other annuity, 
and the interest of any principal sum charged or secured thereon, of 
" which the grantee had notice at the time of the grant, whereof the 
“ grantor is seised in fee simple, or fee tail in possession or the fee simple 
“ whereof in possession the grantor is enabled to charge at the time of the ^ 

§ s. ‘ § 6. 

>> § 4 . ^ § 10 . 







’ -If ^ig^f«) !>jr i^'ttet«^'lti|<i^ 

'** Itendb; the iKndends whertof ar© oif eqaal« gteatef ap^oal value than 
the said ananSty; nor i» any w/wnfsi^^ aandty or rent ch^ granted 
"• without regard to pecuniary consideration, or money's worth; nor to 
** any annuity or rent charge granted by any body corporate, or under any 
" authority or trust created by act of parliament." ^ 
no memo. A’mere surety, who charges with the payment of an annuity his estate 
rid ti required, sJmple, of which he was seised in possession at the time of granting 

it, and which was of greater animal value than the annuity, is considered 
as a grantor, within the meaning of the anniuty acts*; and therefore, in 
such case, no memorial is required Where, on a fair and bond JUU sale 
of an interest in land, the consideration, in part or in the whole, is an an¬ 
nuity to be paid to the vendor, such consideration is not a pecuniary em^ 
sideration, or money’s worth, within the meaning of the statute 53 Geo. III. 
c. 141. Therefore, where the plaintiff had assigned an interest in coal 
mines to the defendant, in consideration of an annuity for her life, and for 
the payment of wlSch a bond ^vas conditioned; the court of Common Fleas 
Hme of unroll- held, that such bond did not require enrolment ^ A memorial of an ail¬ 
ing memorial, unity deed, enrolled within thirty days after execution of the deed by the 
What need not grantee, is good, though enrolled before execution by the grantorAnd a 
beatatedtlierein. meniorial, when necessary, need not state that the annuity is redeemable®; 

nor the name of tlie party, to w'hom the warrant of attorney for securing 
it was given *; nor for what penal sum it authorizes a confession of judg¬ 
ment^. 

It is sufficient to state in the memorial, that the annuity was granted fur 
the Uves of A. B. &c. (naming them,) without stating their description, by 
residence or otherwise, or adding that the annuity was granted for their 
joint lives, or the life of the survivor, or for a term of years determinable 
on those lives And where an annuity deed contained a covenant by the 
grantor, that he would not at any time during the continuance of the an¬ 
nuity, go upon the seas, .or to jwirts beyond them, without first gjviug the 
grantee seven days notice in writing of such his intention, in order to enable 
him to pay such additional prenmims of insurance as might be incurred on 
account thereof, which premiums the grantor covenanted to pay to the 
grantee; the court of Common Pleas held, that it was not necessary to 
state such covenants in the memorial, under the statute *. So, where the 
grantor of an annuity assigned a policy of insurance on his own life to the 
grantee, whereby the latter was enabled to insure the life of the former at 
a less prmiam than he otherwise could have done, the coiurt held, that such 
assignment was no part of the consideration, and need not therefore have 
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been set ^ut In ihe metoOT’al *,' ’l^i' tt-he*»':«Hi ^nwSjiyiWP jwfttei by. sai 
indentWfe, liirhich also contijiriedNl rSlease ef '9 fonnbraxini^ty; tlw.mirt 
held, that ' it was sufficient td describe the anniuty deed in the meinMaal, 
as a grant of an annuity *». 

When, part of the consideration for an annuity had been deposited in the 'What ii, or not^ 
hands of the grantee’s attorney, till certain houses, out of which the an- |2neti^&c.”" 
nuity was granted, should be completed, but it appeared that the money 
deposited had all been paid over to the grantor, in a short time after the > 

date of the deeds, and there was no fraud in the transaction, the court re¬ 
fused to set aside the annuity, on the ground that the power given to them 
by the above act was discretionary, and that this was not the case of a 
fraudulent retainer contemplated by the act ^ But who'c, upon the grant 
of an annuity, the agent of the grantee, on paying the consideration mo¬ 
ney, retained, or caused to be returned to him, a considerable sum for the 
expense of deeds, investigating title, journies, &c., (two witnesses, brought 
from a considerable distance for the purpose of attesting the execution of 
the annuity deed, having first retired,) the court of Common Pleas held 
this to be an illegal retainer, for which the grantee was responsible ; and 
on that ground set aside the annuity, ten years after it had been granted 
and acted on, though the grantee alleged that he had given no authority, 
for, and was ignorant of, such retainer And where an annuity being in 
arrear, and the rents of an estate on which it was secured being unpmd, 
the trustee of the estate, who had negotiated annuity between the 
grantor and grantee, advanced a sum to the latter, in anticipation of the 
coming rents, and received from him, on such advance, the-commission he 
usually received on annuity ][jayments, the court of Common Pleas set aside 
an execution, which, the rents proving insufficient, was afterwards issued 
for this sum, in the name of the grantee, against one who, as surety for the 
payment of the annuity, had given a warrant of attorney to confess judg¬ 
ment and also another execution, which, under similar circumstances, 
the grantee afterwards issued for this sum, against the grantor 

It having been decided by the court of King’s Bench, that the memo- Description of 
rial of an annuity must contain the description and place of residence of *" 

the witnesses to the annuity deed b, it was, in consequence of that di^ci- 
sion, enacted and declared, by the statute 3 Geo- IV. c. 92.** that " by the 
“ said act of the fifty-third of the reign of his late majesty, no further or. 

“ other description of the subscribing witness or witnesses to any deed* 

“ bond, instrument, cht other assurance, whereby any aimuity or rent cboj^ 

“ was or might be granted, was required in the memorial thereof, besides 

» 2 Barn. & Cres. 282. 3 Dowl. & Ryl, 26. 6 Barn. & Cres. 165, 

263. S. C. and sec 2 Barn. & Cres. 251. 3 ® 1 Bing. 171. 7 Moore, 579. S. C. (uid 

Dowl. & Ryl. 485. S. C. sec 8 Moore, 224. 1 Bing. 274. & C. 8 

^ 6 Barn. & Cres, 366. Moore, S24. 1 Bing. 816. S> C. 6 Bam. & 
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^ 1 Bing. 234. 8 Moore, 109. S.C. and ^ 1 Bing. 190. 7 Modre, 621. & C. 
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** tlie manes of all such witnesses j' and that' ^ th^ sa^ ad^ ilhould he 
" dfeemed, constraed and taken.” And, in a case arising after the jmssihg 
of 3 Geo. IV. c. 92. where the witnesses to the deeds were an attorney’s 
clerks, the court of Common Pleas held, that they were sufficiently de¬ 
scribed in the memorial, as clerks to their employer, stating his place of 
residence *. It having been detcrniined, however, by the court of King's 
Bench, that the memorial of an aunnity must contain the Christian names 
of the subscribing witnesses to the securities; the initials of their Christian 
names not being deemed sufficient ; it was enacted and declared, by the 
statute 7 Geo. IV. c. 75- that ** by the said act of 53 Geo. III. c. 141. no 
“ further or other name or names of the subscribing witness or witnesses 
" to any deed, bond, instrument, or other assurance, whereby any annuity 
" or rent charge is or may be granted, is or are required in the memorial 
** thereof, besides the names of all such witnesses, as they' shall appear 
" signed to their attestations respectively, of the execution of such deed, 
“ &c.; 3!.d so l.b« said act shall be deemed, construed and taken:" And 
if the wilncbses to the deed are accurately described in the memorial, it is 
sufficient, though they did not see the parties execute 
Coniicqucnce of ,Doubts having also arisen, whether under the said act of the fifty-third 
not enrolling j, jijg majesty, the omission to enrol a memorial of 

of several assur- any one of the assurances for securing an annuity or rent charge, did not 
&nccs • ■ • * 

vitiate the whole transaction, notwithstanding the enrolment of a memo¬ 
rial of anCther deed, bond, instrument or other assurance, granting the 
same it was further enacted and declared, by the statute 3 Geo. IV. c. 
92.® that every deed, bond, instrument, or other assurance, granting any 
" annuity, or rent charge, and of which a memorial shall have been, or 
*' shall be duly enrolled, pursuant to the said act, notwithstanding the 
** omission to enrol any other deed, bond, instrument, or assurance, for se- 
curing such annuity or rent charge, shall be valid and effectual, accord- 
" ing to the intent meaning and true effect thereof, notwithstanding a 
** memorial of any other deed, bond, instrument, or assurance, for securing 
** the same annuity, shall not have been duly enrolled, pursuant to the 
" said act: Provided always, that nothing therein contained, shall extend 
to give any other force or validity, to any deed, bond, instrument, or 
other assurance, of which a memorial shall have been duly enrolled as 
'' aforesaid, than such deed, bond, instrument, or other assurance, 'would 
** have had, if any d^d, bond, instrument, or other assurance, for secur- 
" ing the same annuity, of which a memorial shall not have been duly 
" ensiled, had never been executed.” 

• 1 Bing. 77. 7 Moote, S88. S. C. and S. C. 6 Durnf. & East, 471. 8 Durnf. & 
see I Bing. 898. East, 188. 1 Bos. & PuL 451. 2 East, 668. 
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ST^Yma PROCSBIHKGl^ * 

The laches of the party applying, under the above acts, does not, it seems, Laches alone 
fiirni^ of itself an answer to the application®. But where it appeared that "ppii^arirn!** 
he had acquiesced in the payment of the annuity, and had lain by till the When court will 
persons acquainted with tlie original transaction were dead, the court re- 
fused to interfere, and relieve him in a summary way •*. So, where an 
^ectment was brought to recover possiesssion of lands extended under an 
elegit, upon a judgment confessed, which had been entered up on a war¬ 
rant of attorney given fSr securing an annuity, it was holden to be too late 
for the grantor to object to the consideration of the annuity, upon a siun- 
mary application for staying the proceedings, after verdict in such eject¬ 
ment ; because he had an opportunity of maldng his defence to the action 
And it seems that* an annuity paid \vithout objection for more than six 
years, shall be protected, by analogy to the statute of limitations, against 
any objection delurrs the memorial,, for a supposed defect of consideration, 
without strong reasons to the contrary But where the objection to the 
annuity was, that some of the deeds were not witnessed by all the persons 
mentioned in the memorial, the court on application set aside the warrant 
of attorney, though at the distance of near twenty years, and after the prin¬ 
cipal parties and witnesses to the transaction were dead; the merits of such 
objection not depending on any testimony lost by the delay®. And a scire 
facias to revive a judgment entered up by warrant of attorney, given to 
secure the payment of an annuity, and a Jieri facias issued thereon, have 
been holden, in the Exchequer, not to be such proceedings, as to call upon 
the grantor of the annuity to avail himself of an objection to the memorial^. 

If a question, respecting the validity of an annuity, has been decided by After question 
a court of comjtotcnt jurisdiction, the court of King*s Bench will not suffer 
it to be agitated again, if the point has been directly determined ; but that 
is not the case, where the question has only incidentally occurred, and has 
not been ptsitively decided s. In a modem case however, where, upon a 
previous application to set aside an annuity, for non-compliance with the 
requisites of the act, the rule was discharged upon discussion of the merits, 
the court of King’s Bench would not entertain a similar application be¬ 
tween the some parties, on the same state of facts, though grounded upon 
a new objection to tlie annuity, wliich was not before urged or considered'*. 

And “ where a rule to shew cause is obtained in this court, for the purpose Objections to 
of setting aside an annuity or annuities, the several objections thereto, in- 
tended to be insisted upon by the counsel, at the time of making the rule nisL 
absolute, must be stated in the rule nisi *; ” which practice has also been 
adopted in the court of Common Pleas. « 

® Grant v. JWey, T. 83 Geo. III. K. B. ® Id. 563. and see 8 Taunt. 485. 4 Moore, 
and see 1 Bos. & FuL 431. 8 Taunt. 435. 402. 8 Brod. & Bing. 19. S. C. 

4 Moore, 408. 8 Brod. & Bing. 19. S. C. . f Forrest, 126. 

® 5 Durnf. & East, 139. aitd see 8 Durnf. ® 6 Durnf. & East, 471. and see 8 Durnf. 

&: Bust, 388. 8 East, 85. 565. 8 Chit. Rep. & East, 328. 8 East, 85.565. 

32, 3. 4 DowL & RyL 344. 7 Taunt. 596. ® 7 Durnf. & East, 466. and sec ul. 496. 

® 7 Durnf. & East, 540. and sec id. 495. 540, i Eaal^ 537. 3 East^ 565, 6. IS East, 

yiate, 521. 600. 

^ 8 East, 86. ‘ Rf X. 48 Geo. UL K. B. 8 East, 669. 
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Sta^Ngproceed.. l»m action of Iretposs, tiio {Hrdce^ingo were titay«d> ia the etmrt of 
logs, in ue^s. Bench, on the ground that the plaintiff had before brought an actkm 

Ob tottery acu o{ replevin, and recovered damages for the same cause of action •. But, in 
a qui lam action for insuring lottery tickets, contrary to the 1:6 Geo. III. 
c. 34. the court of King’s Bench would not stay the proceedings, upon an 
affidavit of the defendant, that a %|^er action had been brought against 
him it} the Common Pleas, for the salae offence, in which he had had leave 
to compound; but said he mn^ pl^ such mattSr specially ^ And the 
court would not stay the proceedings, in an action against a sheriff’s 
officer,.on the 32 Geo. II. c, 28. § 12. though a similar action had been 
commenced against the sheriff, for the same offence*^. Yet, where actions 
had been brought against both, and a verdict obtained^in each, the court 
stayed the proceedings, on payment of one penalty, and the costs in both 
actions'^. So, where A'anH B. having recovered in separate actions for 
UheU, against different parties engaged in the management and publication 
of the same nevtspaper, commenced fresh actions ogainst the same par- 
ties, each suing that party against whom the other had recovered, the 
court would not interfere in a summary way, to set aside the latter prcH 
ceedings ®. And where the plaintiff brought replevin for goods levied under 
a warrant of distress, for an assessment made by a special sessions under 
the highway act, 13 Geo. III. c. 78. § 47- on the ground of the premises 
for which he was assessed, being situated without the township which was 
liable to repair the road, the court of Common Pleas refused to set aside 
the proceedings And they would not stay proceedings in an action, on 
the ground of a bill depending in Chancery for the same causes; nor in 
order to abide the event of a decision in the mayor's court, as to the exist¬ 
ence of the debt, on a foreign attachment So, in a late case, the court 
of King’s Bench refused to stay execution after verdict and judgment, 
whiiffi was affirmed on error, until the trial of an indictment for perjury 
against two of the plaintiff’s Avitnesses in the action; and because this 
seemed to be a new and dangerous experiment, the court ordered the rule 
to be discharged with costsAnd where a true bill of indictment for per¬ 
jury was found, and the judge at the assizes haying refused to try it, on 
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Moore, 894. this is in nature of an execu¬ 
tion; and the conviction being conclusivo, a 
repletm will not lie: But the court in those 
cases will not stay the proceedirrgs; though, 
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for contempt against the officer for granting, 
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account of inanifest iiupeifectimis in the record, at'new bill was preferred, 
whereupon the defendant was found guilty, but a new trial was granted ; 
and then the prosecutor, instead of taking dovm the old record ^^in, pre¬ 
ferred a new indictment for the same offence, and removed it into the King’s 
Bench by certiorari; thc court refused to stay the proceedings upon that 
indictment, until the prosecutor paid the costs of the former proceedings ®. 

In an aetioii brought against the sheriff, for money levied under a Jieri la action against 
„ . . , r , , , - T- > i> 1. : 1 sherifi; for mo- 

,/aaar, without any previous demand, the court of Kings Jienen stayed ncy.levied, 
the proceedings, upon payment of the sum levied, without costs But 
the court of Common PleSas would not stay the proceedings, in an action 
for the escape of a certiricated bankrupt, taken in execution, and released 
by the sheriff upon production of his certificate ®: nor, in an action on a 
replevin bond, because the action was commenced before breacli; for it 
might have been pleailed^’: So, where a plaintiff deposited a negotiable After deposit of 
instrument, on which he was suing, in the hands of a third person, at the "trumo,n' 
same time ginng him notice of the action; the court held, that he did not 
thereby part with his right of action ; and though the depositary sued on 
the same instrument, they would not, at the instance of the defendant, 
stay the proceedings in the first action And that court refused to stay By provisional 
the proceedings in an action brought^ by the provisional assignee of the 
insolvent debtors’ court, on aii objection that it was not proved, at the 
trial of the cause, that the assignee had the authority of tlio latter court 
to proceed, pursuant to the statute 1 Geo. IV. c. 119- § 11^. 

When an action is brought pending a reference, which it has been agreed Pending refer- 
sbiill operate a.s a stay of proceedings s, or otherwise contrary to good faith, *^"*^** 
the courts will not suffer the plaintiff to proceed in it: And they will stay When action is 
the pr(K5ceding8, when the action is brought by an attorney, without proper pjo'^r 
authority; for otherwise the defendant might be tivice charged’*. So, where 
an action was brought against an agent for prize money, the court of King's 
Bench set aside the proceedings, with costs to be paid by the attorney; 
because the letter of attorney from the plaintiff, to receive the prize money, 
was not duly attested, pursuant to the 20 Geo. II. c. 24. § 0.’ And, in 
the Common Pleas, where claims were made on a prize agent, by several 
persons, for prize money due to a •sailor, he was permitted, as a public 
officer, to pay the money into court, for the benefit of the claimant who 
should prove his authority to receive it But where a feme covert living 
apart from her husband, under a sentence of separation, Avith alimony 
allowed paidente. lilc in the ecclesiastical court, brought trespass in her 


* 5 Bam. & Cr&i. 761. S Dowl. & ll}'!. 
fiOO. S. C. 

*> 3 Bam. & Aid. 690. 

* 4 Taunt. 631. 
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*’ 1 Durnf. & East, 62. 1 Chit. llep. 194. 
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* O'Hara v. Innes, M. 27 Geo. Ill, K. B. 
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liufiband’s name, for brewing and entering her Jioase) and taking her 
goods, the court of King’s Bench refused, on the application of the defend¬ 
ants, to set aside the proceedings; though supported by an affidavit of the 
husband, that the action was brought without his authority®. 

On shewing cause against a rule for staying proceedings, in an action on 
a promissory note, in the King's Bendih, on an affidavit that the note was 
obtained without consideration, it U^ng objected that the court would not 
interfere in this matter, whicli M'as proper for the trial of the cansc; the 
court said, it was often done on such applications, if the other side did not 
contradict the assertion of the defendant; but when there were contradic¬ 
tory affidavits, the court would not interfere in this summary way, but put 
the defendant to insist on it as a defence at the trial And where an 
action had been settled, by payment of the debt, and giving a note of hand 
for the costs, amounting to If. 11«. Gtl. which note not being paid on de¬ 
mand, the plaintiif's attorney signed judgment, the court set it aside; 
saying, f iut by taking the debt, and note for the costs, the amount was 
liquidated, and judgment could not be signed in an action that was so 
settled; and that an action might certainly have been brought on the note 
in the county court, and the value recovereil, at much less expense than by 
signing judgment in the court almvfc But where there w'as an undertak¬ 
ing to pay the costs of an action in a limited time, and they were not sti 
paid, it was holdcn that the plaintiff might proceed in the action for no¬ 
minal damages 


Tlicre are other grounds for staying the proceedings ; not absolutely, 
but for a time, or until something be done for the benefit of the defend¬ 
ant : These arc, pending a writ of error; until security be given for the 
payment of costs; or until the costs are paid, of a former action for the 
same cause. 

A writ of error regularly sued out is a supersedeas of execution, in the 
King’s Bench, from the time of its allowance''; or, in the Common Pleas, 
from the delivery of it to the clerk of the errorsprovided bail, when 
requisite, be put in thereon in due lime s. But this docs not prevent the 
plaintiff from proecetling by sciiv Jaaias, or actiim of deht on the judg¬ 
ment, against the principtil; nor, after the return of non esi inventus to a 
capias ad satisjacmidum, by scire facias, or action of debt on the recog- 
niisance, against the bail. In such cases however, if the writ of error be 
not evidently brought for the mere puq)ose of delay, the courts will stay 
the proceedings upon terms, pending the writ of errorBut this is not a 
matter of course *: aud if it be apparent to tlie court, that the writ of 
eiTor is brought merely for delay, they will not stay the proceedings ^ 


* !> East, 471. and soc 2 CbiuEcp, 892. 

Twmer s'. Toytar, E. 28 Geo. HI. K. U. 
^ Brtmin, Execulor, v. Midilklon, E. 22 
Geo. III. K.B. 

^ Stg^her V. Hodmd, II. 2’i Geo. HI, 
K. B. 

- I Salk. $81, 1 Bur, 810. 


* Barnt's, 205. 209. 

* 2 Str. 761. 1 Diiraf, & East, 279. and 
seo 2 Chit. Ucp. 106. 

h I Str. 419. 1 Wils. 120. 3 Bur. 1389, 
Cowp. 72. 3 Durnf. & East, 78. 

* 2 Darnf. & East, 78. 

* C'orfjr V, Huberts, M, 88 Geo. III. K, 
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How that is to be made out, depends upon the circumstances of each par¬ 
ticular case. In general, the court tvill not stay the proceedings, where 
the defendant or his attorney has declared, that the writ of error was 
brought oiily for delay, or used ex])ressions tiuitiuiioimt to such a declara¬ 
tion *: But the declaration of an attorney’s clerk or of one of several 
defendants<=, or the betief of the plpntilf, or his attorney**, that it is 
brought for delay, is not suliicient ; nor that the defendant had acknow¬ 
ledged the debt to be due, before and since the commencement of the ac¬ 
tion * ; nor that he had said to the plaintilF, that when he could put off 
the matter no longer, he would go to gsxol ^; nor that his attorni'y had de¬ 
clared, that the debt would Ire settled, and that timc^vas all the defendant 
■wanted b. The court of King’s Bench, in one case **, ordered the proct*ed- 
ings to be stayed, pending a writ of error, on a judgment of nmisuit; al¬ 
though there was no declaration of the defendant, or his attorney, that it 
W'as brought for delay; and tliere was a similar decision in the Common 
PleasBut it is now settled, in both coturts, that the proceedings cannot 
be stayed, pending a writ of error on such judgment, unless some real error 
be pointed out And where the defendants, on a judgment recovered in 
the Common Pleas, first brought a writ of error in the King's Bench, and 
then brought another returnable in Parliament, after which they nm- 
pratsed the first writ of error, tuid then obtained a rule to shew cause, why 
the proceedings in an action upon the judgment brought in the King’s 
Bench should not be stayed, pending the second writ of error, the latter 
court discharged the rule with costs ; as it plainly appeared, from the de¬ 
fendant’s own conduct, that there was no foundation for a writ of error, 
and that it could only be brought for vexatious purposes *. 

In order to stay the proceedings in an action of debt on judgment, pend- In di tt on j.ulg-- 
ing a writ of error, it is necessary, if the action be bailable, that the de- 
fendant should be first in court, by putting in and perfecting bail And 
where an action is brought upon a judgment of the Common Pleas, the 
court of King’s Bench will not stay the proceedings, jjending a writ of 
error, without tlic defendant’s giving judgment in the second action ", and 

B. Per JBvSer, J. 4 Durirf, & Eaji, 436. ri. i Chit. Ilep. Hil. 7 T.auut. 537. 1 Moorcv 
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* 3 Durnf. & East, 79. 5 Durnf. & East, (i06. 

714. 2 H. Blac. SO. 2 Bos. & PuL 329. ** 5 Durnf. & East, 669. 

Forrest, 26, 7. 2 Chit. Rep. 19J. 2 Maule * IJinhop v. Fry, T. 2 Geo. IV. C. P. 

A Sel. 474. 476. 1 Barn. & Cres. 2S7. 6 '*4 Durnf; & East, 436. 2 Dowl. & llyl. 
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umJertaking not to bring a wtit of error upon tlmt judgment®. But if 
the action be brought upon a judgment of the King's Bench, these terms 
make no part of the rule; because in general, actions on judgments are 
vexatious, and the plaintiff might have Ms execution on the first judg¬ 
ment *’: And where the proceedings were stayed ivithout imposing those 
terms, and the plaintiff died bcfofe^Sgment affirmed, the court would 
not afterwards permit judgment to he entered nunc pro tunc ®. 

Suing out I'xc- If the defendant bring a writ of error, after which the plaintiff bring 
[iMigracni action on the judgment and recover, he cannot sue out execution on 

ing error on the second judgment, in the King’s Bench, till the writ of error bo detcr- 
mined But where, several years baviug elapsed after judgment ol>- 
tained, the plaintiff brought an action upon the judgment, and after judg¬ 
ment signed in that action, the defendant sued out a writ of error upon 
the first judgment ; the court of King’s Bench held, that the plaintiff 
might notwithstiuiding take out execution on tlie sccondjudgmcnt®: And 
so, in tia Cajinjtimi Pleas, the jJaintiff may take out execution on the ws- 
cond judgment, notwithstanding the writ of error, unless tlic defendant 
move to stay the pnKieedings 

In scirc fudnn, On a scire facias, or action of dcht on recognizance againt hail, when 

error is allowed on the judgment in the original action, Ixffore 
the expiration of the time allowed for the hail to surrender their prin¬ 
cipal, the court of King’s Bench, without regard to the time when 
the application is made, will stay the proceedings, until the writ of error 
he determined®; the hail undertaking to pay tlie condemnation nut- 
ney, or surrender the defendant into the custody of the marshal, w'ithin 
four days next after the determination of the writ of error, in case the 
In C. P. same shall he determined in favour of the defendant in error : And so, 

in the Common J*leas, where the application is made by the hail, within 
the time allowed for surrendering their principal, the court will stay the 
proceedings against them, pending the writ of error, without their giving 
judgment in the scire facias, or action of debt on the recognizance; which 
would preclude them from surrendering the defendant h But if the bfiil 
in that court do not apply to stay the proceedings pending error, till their 
time to surrender is out, the court will not give them any time for that 
purpose, hut ovdYfour days to pay the money in, after the judgment is 
affirmed ^: And in such case, they must undertake to pay not only the 
condemnation money, but also the costs of tlie action against themselves. 


* Cowp, 72. Sieann v. limdion, H. 35 
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the costs of the application, and, where there is no bail in error, the costs 

of the proceedings in error *. In the Exchequer, ,when a writ of error is In Exchequer. 

allowed in the original action, and the bail apply within the time allowed 

them for surrendering their ptincipul, the court will give them the same 

time to surrender him after judgment affirmed, or writ of error non-prossed, 

as they would have had at tlie tin^pof the allowance of the writ of error **: 

And where the application is not mafie by the bail, until after the expira¬ 
tion of the time allowed for surrendering the principal, the eemrt ■will 
stay proceedings against them, until the writ of error brought in the ori¬ 
ginal action is determined'. But bail, in that ednrt, arc not allowed 
Jmir days to surrender their principal, after the determination of a writ 
of error, where the plaintiff has proceeded by subpoena, and the writ of 
error was brought after the return of the capias ad satisfaciendum ‘h 

Where error was not brought till it was too late for the bail to sur- When too laie 
render, the court of King’s Bench in one case would not stay the proceed- 
ingsBut, in a subsequent case *, the proceedings were stayed ; the 
bail undertaking to pay the condemnation money, and the costs on the 
scire facias, mfour days after affirmance ; and in this case, there being 
no bail on the writ of error, the court made the bail also undertake to pay 
the costs on the writ of error, in case the judgment was affirmed; and 
said, it was a favour they were asking, and they would make them sub¬ 
mit to equitable terms. By the affirmance of the judgrnent in these cases, 
is meant the final affirmance of it; and therefore where the judgment on 
a writ of error was affirmed in the Exchequer Chamber, and afterwards 
another writ of error was broiight, returnable in Parliament, the proceed¬ 
ings against the bail were further stayed, till the determination of the se¬ 
cond writ of error e. 

The plaintiff got judgment on the scire facias against hail, pending or- After juilirmcnt, 
ror by the principal, and took them in execution ; and, on their moving to 
be discharged, the court of King’s Bench said: " Though you might have 
applied, and had the proceedings stayed, yet we will not set them aside: 

If an action of d^bt had been brought ujwn the judgment, we should have 
grunted an imparlance, if it had been asked : but wo never set aside the 
judgment, when it is onci’ signed ; because wc take it you, by your not 
ap])lying in time, have submitted to meet the plaintiff. Qwd fieri non 
debet, factum valet 

In (fectmenl *, or actions qui tarn when the lessor of the plaintiff, or Calling for ao- 
the plaintiff himself, is unknown to the defendant, the latter may call for 
an account of his residence or place of abode, from the opposite attorney; &<-•. 
and if he refuse to give it, or give in a fictitious account, of a person who 
cannot be found, the courts will stay the proceedings, until security be 
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given for the papicnt of costs ». So, in a joint action by three plaintiffs 
for a libel, the defendant may call on the attorney of one of them, for an 
account of the places of residence and occupations of the other two So, 

in an action of trespass and assault, the court compelled the |3aiatilf to 
disclose to the defendants his proper addition and place of residence ; his 
identity being material to tbeir defonce on the trial, and the proceedings 
were istayed until the disclosure WQ^^|yde And, where the defendant 
in asmmpsit having pleaded in ahat^ent, that four others were jointly 
liable with bimself, the plaintiff applied to the defendant’s attorney to 
give the places of residence and additions of those persons, which he re¬ 
fused, unless the action were discontinued; the court of King’s Bench, 
under these circumstances, made a rule absolute for the defendant to de¬ 
liver such particulars, or in default thereof for setting aside the plea '*• 
But, except in the above instances, the defendant is not allowed to call on 
the plaintiff's attorney, for on account of the residence or place of abode 
of his client *' And -.tfter verdict in a penal action, the court of Common 
Pleas nf»t cumpel an attorney to discover it 

ScoHiity for It was not formerly usual to require security for costs, where the plaiu- 

tiff resided abroad except in ejectment \ or actions qui tam^: For it 
was considered, that such a proceeding might have affected trade, by ex¬ 
cluding foreigners from our courts ; and would be a means of clogging 
W'hcti lajuirctl. the course of justice. But now, although a plaintiff is not compellable to 
give security for costs, merely as a foreigner, if be reside in this country ^ ; 
yet, whether he be a foreigner or'native, if he reside abroad, out of the 
reach of the process of the court, the proceedings may in general be 
stayed, on a proper affidavit till his return, or security be given for the 
payment of costs ™: And upon this ground proccci^ings have been stayed, 
where the plaintiff has been resident in Scotland ", or Ireland *. So, if 
the plaintiff, being a foreigner by birth, and having no house of trade or 
permanent residence in this country, has expressed his determination of 
gtdng abroad, to reside there permanently, the cenrt will compel him to 
give security for casts v. And where the plaintiff, after issue joined, has 
“ Ad. Eject. 8 Ed. S16. S. C. 3 Moore, 78. 8 Taunt. 737. S. C. 

’’ t) Moore, 110. ' Append. Chap. XX. § 9. 
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been eontleted of felony, and received sentence of transportation, the 
court of King’s Bench will compel him, or his attorney, to give security 
for costs, retrospective as well as prospective ®. In an action by executors, 
the pluiu^lFs, residing abroad, may be compelled to give security for 
costs : And, by a late act of parliament', it may be required in an ac¬ 
tion for non-rcsidcncc. A defendant in replemu, residing out of the ju¬ 
risdiction of the court, is coinpelh»lil|.';t6 give security for costs And 
where a ^kintiff in error resides abroad, he may be compelled to give such 
security : and in duiiiult thereof, the defendant in error will be permitted 
to proceed on his judgment, notwithstanding the writ of error The In C. P. 
rule requiring such security, however, has been relaxed by the court of 
Common Pleas, in favour of foreign seamen, serving on board Engtisk 
ships or being in the habit of navigating them to and from the ports 
of this countrye: And where the plaintiff was a prisoner in France^, 
or an English oilicer serving in South America *, that court refused to 
grant a rule, compelling him to give security for costs. The reason 
for obliging a jdaintiif to give such security, is not mutual: Therefore, 
where a dcfemhuit moves that the plaintifl', residing abroad, should 
give security for costs, the court will not maltc the rule mutual, on the 
ground that the defendant is also resident abroad If the plaiiitilf be a 
native of England, and go abroad for a mere temporary purpose, the court 
will not compel him to give security for costs *. And if one of several 
plaintiffs reside in this country, the courts will not require security to I)c 
given for costs, though the other pluiatiff be a foreigner, residing abroad "* j 
even tliougli the first-mentioned plaintiff be a bankrupt,,in execution 
for d(ibtI ji the Exchequer, plaintiffs, being resident in a foreign coim- In Excliwjucr. 
try, out of the jurisdiction, may bo rcstrsuned from proceeding, until they 
give security for costa 

Tlic above arc the principal, and were formerly considered as the When not ro. 
oidy grounds upon which the proceedings cun he stayed, for want of se- 
curity for costs: It being Lolden, that they sliall not be stayed, even in 
tji’clmcnt or a qui tarn action % merely on account of the poverty of tlio 
plaintifl', or bis lessor; or iK'cause the plaintiff is protected as a foreign 
ambassador or bis servant *; or, in ejectment, where the lessor of the 
2 )laintiff is known, of full age, and resident in this country The court 
“ 1 IW h Ahl. 159. 1 East, 431. 7 'J’aunt. 307. 

» 3 Moore, 002. 1 Broil. & BiiiK'. S77. " I East, 131. 1 Marsh. 4,78. ii. 
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of King's Bench will not stay proceedings on a qtio warranto iniormOtiov, 
until tho prosecutor give security for costs, on the ground that the relator 
is in insolvent circumstances, where it appears that he is a corporator, and 
no fraud is suggested*. And the court of Common Pleas refused to 
require the plaintiff to give security for costs, although it was sworn that 
he was insolvent, and that the acMon ^as brought in his name, for the be¬ 
nefit of J. S. who was alone bcncl^%% interested in the result ^ fSo, 
where an insolvent debtor, havingfiisi^ned his property under the insol¬ 
vent acts, brought an action to recover a debt incurred before the assign¬ 
ment, the assignees having refused to sue, that court would neither set 
aside the proceedings in such action, nor require the insolvent to give se¬ 
curity for costs But where the plaintiff had been discharged under the 
insolvent act, after issue ji»incd and before notice of trial given, the court 
of King's Bench stayc<l the proceedings, until the assignee, or some cre¬ 
ditor of the plaintiff, should give security for costs **. And where, in tres¬ 
pass agaio'^t parish officers for distraining for poors’rates, it appeared that 
the plaiutid had jefused to pay the rates by the desire of his landlord, 
who was also attorney in the cause, the court stayed the proceedings, un¬ 
til he gave security for the costs An iujanl plaintiff cannot be com¬ 
pelled to give security for costs, on the ground of the insolvency of his 
prochein ami ^; nor an nnccrtificated bankrupt, suing for his own benefit, 
as for the produce of his earnings since the ’ bankruptcy ; though it is 
otherwise, where the action is brought or proceeded in by a bankrupt, whe¬ 
ther certificated or uiicertificatod, for the benefit of his assignees *•: And 
where the plaintiff having become bankrupt before plea pleaded, the de¬ 
fendant obtained an order for giving security for costs, and afterwards 
pleaded bankruptcy, the court of King’s Bench held that the pica could 
not be set aside ; but that the order for giving security for costs should be 
rescinded, the plaintiff paying the costs of that application, and the de¬ 
fendant’s rule discharged So, where a commission of bankrupt issued 
against the plaintiff, who was gone with his family to New York, upon 
the petition of the defendant, who was the only creditor, juid chose him¬ 
self sole assignee ; and the plaintiff brought an action against the de¬ 
fendant, to try the commission j the court of Commtm Pleas refused to 
stay the proceedings, till ho should give security for costs; for in this case, 
tlio defendant having possessed hinist'lf of all the plaintiff’s property as 
assignee, had thereby rendered it impossible for the latter to give any 
pledge or counter security to those who might become bound for him 

* a Jlaulc & Sel. 346. and sec 8 Chit. and see 7 Durnf. & East, 297. 1 East, 431. 
Rep. 369. (u). 2 Taunt. 61. 7 Moore, 345. 

7 Moore, 344. a 7 i^urnf. & East, 296. Semders v. Pane, 

' 6 Tamil. 123. I M.arsh, 477. S. C. II. 35 Geo. III. K. B. CoAea v. BeU, T. 44 

^ 2 Bai.i. & Cres. 570. 4 DowL &. Iljl, Geo. III. K. B. 3 Maulc & Sul. 283. Bo- 

81. S. C. berisom v. Arndd, H. 58 Geo, III. K. B. 

« 5 Barn. & Cros. 208 . 2 Chit. Rq\ 150. 

" 1 Marsh. 4. 3 DowL & RvL 423. and ' I Chit. Rep. 815. 

Sue 8 Chiu Rep. 859. Atae, 102. *■ 2 New Rep. C. P. 352. 

^ ChAea v. IM, T- 44 Gee. Ml K, B. 
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And that court would not compel such security, in an action brought by 
assignees, on the ground that one of the pldntiifs was a iHuikrupt, and 
the other a prisoner in Newgate *. 

The motion for a rule to compel security for costs, should in all cases Motion for, 
be made as soon as the defendant can reasonably do it, after knowledge of 
the feet of the plaintiff’s residence abro$td ; and a rule has been granted, 
in the King’s Bench, after plea ple^^ild ^: but where it might have been 
made earlier, it comes too late after i^suC joined, and notice of trial given 
In the Common Pleas, on moving for a rule nisi, to compel the plaintiff to In C. P. 
give security for costs, the defendant must state in what stage the pro¬ 
ceedings are j and the court will not grants, the rule nisi, in a cause in 
which interlocutory judgment has been signed, until the judgment has 
been set aside ^ But in that court it does not seem to be necessary that 
the motion should be made before issue joined though, after a defend¬ 
ant has undertaken to accept short notice of trial, he cannot compel a 
pkintitf, resident abroad, to give security for costs In the Exchequer, In Exchequer, 
the application ought to he made in the earliest stage of the proceedings ; 
and the court will not grant it in any case, after issue joined The de¬ 
fendant, if sued alone, must put in bail previous to the application *: But 
if a foreigner sue two defendants, and only one of them put in bail, that 
one may require the plaintiff to give security for costs, without putting in 
bail for the other defendant It was formerly the practice, in the King’s May Ijc mailc 
Bench, to compel the plaintiff to give security for costs, wnthout requiring 
a previous applicati«)u to he made to him, or his attorney ' : but it was af- phiiuti*? or his 
terwards determined, that where the plaintiff resided in this country, the 
court would not grant a rule requiring him to give such security, on the 
ground of bankruptcy, Ax. unless application had been made to him for 
that purpose A distinction however was made, between compelling se¬ 
curity for costs, and ordering a stay of proceedings; it having been de¬ 
termined, that where the plaintiff resided abroad, the court would compel 
security for costs, without a previous application to his attorney; hut they 
would not order a stay of proceedings, unless such application had been 
made And at length it was decided, agreeably to the original practice, 
and seems to be now settled, thu| the court will grant a rule for the plain¬ 
tiff to give security for costs, though an application has not been made to 


“ 3 Taunt. Cl. 

*' 8 Chit. Rep. 151. (o.) 

® Id, 151. and for the form of the rule niai 
in K. B. see Append. Chiip. XX. § 10. 

•t 5 East, 338. -;;— v. Cazmove, T. 

44 Geo. III. K. B. 8 Chit. Rep. 359. Du 
Belhix 'i.I,drd IValerpark, E. 2 Geo. IV. 1 
Dowh & Hyl.348. (n.) 6 Barn,& Aid. 702. 
1 Dovrl. & UyL 348. S. C. accord. 6 Durnf, 
& East, 597. conlra. 

« 1 Marsh. 37(5. 


873. («). 1 Brod, & Bing. 878. per Dallas, 
Ch. J. 7 Moore, 361. 1 Bing. 67. S.C. 

'■ 5 Price, 610. and sec 1 M'Clcl. & Y. 
813. 

* 4 Durnf. & East, 697. 2 ChiU llei>. 
158. 

6 Durnf. & East, 496. 

' Par Jinyley, J. I Barn. & Aid. 332. 

3 Maule & Sel. 883. and sec 8 Smith R. 

601. 

" 1 Barn. Aid. 331. and see 8 Chit. 


‘ Id. 4, 5. Rep. 151. 

^ 3 Taunt. 872. and sec Slevl v. Lacy, id. 
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a it appm upon the aflyavits^ that the caac Is sucb as to toq[tuto 
the seearity to be given •. ' ' 

In second ^jccU In a second ejectinmi, the courts will stay the proceedings, until the 
costs are paid of a prior one, for the trial of the same title ^; and also the 
In other actions, costs of an action, if any has been brought, for tlie mesne profits ®. In other 
actions, it was not formerly usual to stoy the proceedings in a second ac* 
tion, until the costs \vere paid of a..prior one for the same cause ^; and 
particularly if tlic merits did not come in question on the former trial ^ And 
there is said to be no general rule, by which a plaintiff is compelled to pay 
tlie costs of a first action, before he is suffered to proceed with the second; 
If that were the case, it might in many instances work injustice; for the 
plaintiff might have no other means of paying the costs, than by pro¬ 
ceeding for the recovery of his debt^ And therefore, where a plain¬ 
tiff having declared in assumpsit, against trustees of a turnpike road 
generally, went to trial, and withdrew his record, and after suffering him¬ 
self to be euiuprossed, sued the same trustees a second time by name, for 
the sam<'. rau-jc of action; the court refused to stay the proceedings in the 
second action, until the costs of the first were paid «. So where a plaintiff, 
})eing nonsuited, was taken in execution by the defendant fur the costs, 
iuid whilst in execution, brought another action for the same cause; the 
court refused to stay further proceedings in the second action, until the 
costs of the first were paid**. And it seems, that where proceedings have 
been set aside fur irregularity, the plaintiff is not bound to pay the costs 
of them, before he commences a fresh action But in actions of tort, fur 
a malicious arrest or prosecution, or for a trespass, &c. the court will com¬ 
pel the plaintiff to pay the costa of a first action, before lie is allowed to 
proceed in a second for the same cause : And in actions for the recovery 
of a debt, though they will not in general stay the proceedings in a se¬ 
cond action, until the costs of a former one arc paid, yet of late years 
this has been done in several instances, on the ground of vexation *; and 


* 2 Chit. Ilep. 150. And for the form of 
the notice of motion, and ajjulavii to stay 
iprocecdit^jrs, till security be given for cost^ 
see Append, Xlluip. XX. § 8,9. And for the 
rule in K. B. for staying proceedings in eject- 
tiienl, till such security be given, sec Append. 
Ci.ap. XLVI. § 89. 

» 1 Salk. 255. 258, 9. 1 Str. 548.554. 8 
Mod. 225. S. C. 2 Str. 1152. 1209. Smith 
i x dim. Jurdan v. Hoc, M. 22 Geo. III. K. 
B. I Duriif. & East, 402. 1 Chit. Uep. 195. 
K. B. Pr. Reg. 174 Barnes, IJIS. 2 Blac. 
Rep. 904 Say. Costa, 239. S. C. 2 Blac. 
Rep. im 1180. C.P. 

* 4 Bast, 585. But tliey will not extend 
the rule^ so as to Include the detmages in the 
ocOoii for the mesne profits, however vixa- 
tious the proreedisgs of the lessor of the 


plaintiff may have been. Id East, 283. 

2 Str. 1206. Cowp. 822. Say. Costs, 
251. S.C. 1 Dumf. & East, *91, 2. K. B. 
Banes, 125. C. 1\ but see 1 Vent. 100. 

« 1 Ld. Haym. 697. 2 Blac. Ecp. 809. 
1 II. Blac, 10. 

f Per Payley, J. 3 Dowl. & Ryb 64 8 
DowL & RyL 43. 
c 3 Dowl. & Ryl. 53. 

•* 8 Dowl. & Ryl. 42. 

* 2 Chit. Ilep. 146. 

^ 2 Dumf. & East, 511. 8 Taunt. 407. 2 
Moore, 460. S. C. 8 Dowl. & Ryl. 54. 

* Band v. Gooch, E, 23 Geo. i II. K. B. 
Say. Costs, 245. 247. 2 Blae. Rep. 711. 3 
Wila. 149. S. C. C. P. but sec 1 IL Blac. 
10. 2 Smith R. 423. 
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that) whether the fi>Tiner actitm was in the same or a 4i^re&t cont^ K In' • 
the King’s Bench, this practice was not formerly confined to ca^ wh^ 
a trial was had in the former action ; but applied equally where the cause 
was put an end to by a judgment of nonpros’^, or as in case of a nonsuit 
And, where an action was brought by husband and wife, the <^iart stayed 
the proceedings, until the payment of costs in a former action, at the suit 
of the husband only j it being for the same demand ■=. In the Common 
Pleas, the court, it is slid, never uiterfieres, unless the merits of the case 
have been tried in the former action But where the plaintiff discon- ' 
tinned an action stayed in the King's Bench by a cemsolidation rule, and 
commenced an action against the same defendant for the same cause in the 
Common Pleas, that coxut stayed the proceedings, until after the trial of 
the cause mentioned in the rule 

* Neait V, Lade, E. 24 Geo. III. K. B. * Lnmjde^ and wife v. Sandi, 11. 25 Geo. 

1 Taunt. 565. 8 Taunt. 407. 2 Moore, 460. III. K. B. 

S. C. *'3 Bos. & Pul. 23. («). and see 2 Bkc. 

«- Per Cur. M. 41 Gco. III. K. B. Ad. Rep. 80!). 1 II. Blac. 10. 

Eject. 2 Ed. S18. ' 1 Taunt. 665. 



C S40 J 


CHAP. XXL 


0/ COMPROMISING, COMPOUNDING AcTION. 


Staying pro¬ 
ceedings, on 
{Kiymciit of debt 
and costs. 


Difl^enl from 
bringing money 
, into court. 


When the proceedings arc regular, and cannot be stayed, on any of the 
grounds stated in the preceding chapter, the defendant in general, if he 
has no merits, either settles or compromises the action, by paying or giving 
security for the debt and costs, compounds it, (if penal,) confesses it, or 
lets jurlgntent cro by default. 

In actiMns for th<* recovery of a sum certain, where the parties arc agreed 
as to the amount of the debt, it is of course to stay the proceedings, on 
payment of the same, t<»gether with the costs of the action “. But where 
the prothonotary, on a rub; to stay proceedings on payment of debt and 
costs, refused to allow costs,- on account of gross misconduct on the part of 
the plaintiff's attorney, the court of Common Pleas would not direct the 
prothonotary to review his taxation If the parties are not agreed, tlie 
defendant cannot move to stay the proceedings; but must cither pay into 
court, on the common rule, what he conceives to be due, or let judgment 
go by default: and, in actions for general damages, wherein the defendant 
cannot [>ay money into court, he has no option, but must let judgment go 
by default, unless be can settle amicably with the plaintiff. A judge’s 
order, that upon payment of debt and costs by a certain day, all proceedings 
shall be stayed, is only conditional on the defendant: and therefore, if the 
debt and costs are not paid, the plaintiff must proctsjd in the action®. But 
the order is sometimes dra^vn up, so as to make it obligatory on the defend¬ 
ant to pay the costs, in which case the plaintiff may proceed for the re¬ 
covery of them by attachment >*. And an attorney who stays proceedings, 
upon an undertaking to pay costs, is bound to fulfil his engagement, al¬ 
though his client die before bail is put in 

The practice of staying the proceedings, on payment of the debt and 
costs, though frequently conftmuded with, is in reality very different from 
tliat of bringing money into coiui;, on the common rule; upon which the 
proceedings arc not always stayed, but the plaintiff is at liberty to proceed 
at his peril, for more than the sum brought in: And the practice Ave are 
now treating of extends to every sort of action, brought for the recovery of 


® For the form of the summons and mier, P. 473. 8 Moore, 108. 
to stay proceedings, on payment of debt and ^11 East, 381. Barnes, 883. Pr. Reg. 
costs, see Ai^)end. Chap. XXI. § 1,8. 359. 

** 1 Bing. 69. 7 Moore, 365. S. C. “ 10 Moore, 360. S Bing, 70. S. C. 

‘ 11 Bas'., ,319. and see 8 New Rep. <!'. 
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a sum certain; os assimpsii or covenatU to pay money •, imd debt for rent**, 

&c. If separate actions are brought against tlic acceptor, drawer, and in- In actions on 
dorser of a bill of exchange, the court of King's Bench will stay proceed- change^ &c. 
ings against the drawer, or any of the indorsers, on paymet^t of the bill, 
and costs of that action ; but not against the acceptor, without pa 3 nnent of 
costs in all the actions': And if the plaintiff proojed to judgment, the pro¬ 
ceedings may still be stayed, on paynteht of the debt and costs ; but in 
that case, each defendant is only liable for Ills own costs, and the plaintiff 
cannot take out execution against one defendant, for the costs of another. 

So, where separate actions were brought against several persons for the same 
debt, who, (if at all) were jointly liable, the defendant in one action having 
paid the debt and costs in that action, the court stayed the proceedings in 
the otlicrs, without costs Where an indorsement .was made upon a note 
of hand by the payee, that if the interest was paid on stipulated days 
during his life, the note should be given up; default having been made in 
payment of the interest, the court of Common Pleas refused to stay the 
proceedings, on payment of it, and costs 

In debt for the penalty oi Jive pounds, for killing a hare, with no other In deK for 
count, the court of King’s Bench let the defendant bring in the penalty 
and costs s. And where the action was brought for several penalties, the 
defendant had leave to pay one penalty into court, leaving the plaintiff at 
liberty to proceed for the rest In debt on a single bill, proceedings were On single bill, 
stayed by the court of Common Pleas, on payment by the obligor of prin¬ 
cipal and costs, without interest And so, in debt on bond, conditioned On payment of 
for the performance of covenants, or to account, indemnify, &c. or on a costsl!fo*'Lbt on 
bastardy bond, the proceedings may be stayed, on payment of the #hole 
penalty and costs But, in an action on a money bond, the court of 
King’s Bench, in one case would not stay the proceedings, on payment 
of the penalty ; being of opinion, that damages might be recovered beyond 
that amount. This case, however, seems to have been since overruled™; 
and it is now settled, that the proceedings may be sinyed in all cases, on 
payment of the penalty and costs. We have already seen ", in what cases On Uul bond, 
the courts will stay the proceedings, in actions upon bail bonds: It will be 
sutheient to add in this place, that as the bail may render the prindpal, 
after an assignment of the bail bond, and before they justify ", so, when 

® 8 Durnt A East, .’126. 410. 773. / 

Cas. tanp. Ilardw. 173. ^2 Blac. Eep. 11!)0. 6 Durnf. & East, 

4 Dutnf. & East, 691. but sec 3 Barn. 303. 1 Taunt. 220. 2 Marsh. 226. and see 
& AliL 192. 2Duwl. &llyl. 57. y/nlc,3l5. 6 East, 110. 

1 Str. 515. ‘2 Durnf, & East, 388. .md see By. & 

® 6 Bam. & Cres. 124. 9 Dowl. & Ryb Mci. 105. 

126. S. C. ” 6 Durnf. & East, 303. 1 Taunt. 220. 

^ 4 Taunt. 227. and see 1 Atk. 75. Doug. 49. 3 Bro. Chan. 

* 2 Str. 1217. and see 2 Ken. 292. 2 Cas. 489. 490. 1 East, 436. 3 Price, 219. 

Blae, Rep. 1052. 1 Madd. Chan. 613. Ey, & Mo, 106. 

" Per Cur. E. 22 Geo. III. K. B. liar- “ A7ae, 802,3, 
court V. A'napp, 11, 23 Geo. III. K. B. "5 Durnf. & East, 401. 

* 1 Bos, & Pul. 337. but see 2 Ld. Rayui. 




OP PAlfING vmt AKD COSTS, &<t. 


On recognin* 
ancc of ^1- 


On bond, for 
payment of 
iBon^. 


they have rendered him, the proceedings on the bail bond may be stayed, 
da payment of costs provided the plaintiff has not lost a trial. But in 
order to stay the proceedings on ^he bail bond, the bail, in the Common 
Pleas, must jKiy the costs of the actions against the princiiial and the other 
bail, as well as the debt and his own costs •* j though it is otherwise in the 
King’s Bench, where the court,;we have seen®, will Stay the proceedings 
in ail the actions on the bail bond, on payment of the costs of one of them. 
In an action of ddit on recognizance, where the proceedings are stayed on 
payment of the debt and costs, the bail above must pay the costs in that, 
as well as the debt and costs in' the original action, though they apply 
within the time allowed them for surrendering the principal : But where 
the principal is surrendered in time, the plaintiff cannot afte^^va^ds pro¬ 
ceed against the bail, for the recovery of costs, in the action on the recog¬ 
nizance ^ 

In debt on bond^ conditioned for the payment of a less sum, it was usual 
for the oaurts, I'ven before the statute 4 Ann. c. 16. § 13. to relieve the 
defendant s^-gainsi, the penalty of the Iwnd, on payment of the principal, 
interest and costs; but then the whole penalty must have been brought 
into court, and when the plaintiff was satisfied, the defendant might have 
token what remained By the above statute it is enacted, that “ if at 
" any time, pending an action upon any such bond with a penalty, the 
" defendant shall bring into court all the principal money and interest due 
" on the bond, and also such costs as have been expended in any suit or 
suits in law or equity upon sucli bond, the said money, so brought in, 
** shall be deemed and taken to be in full satisfaction and discharge of the 
“ said bond; and the court shall and may give judgment to discharge 
“ every such defendant of and from the same accordingly.” Upon this 
statute, the application to the court may be and is usually made hefare 
judgment s: And in an action upon a bond, conditioned for the payment 
of money generally, without naming any day of payment, the court of 
King's Bench will refer it to the master to compute interest, as well as the 
inincipal and costs ; interest being due on such a bond, though not ex- 


“ 5 Durof. & East, £31. and ses 7 Durnf. 
& East, 539. 2 Durnf. & East, 23-. 

" 8 Blac. Rep. 816. 

® ^nte, 800. 

6 Durnf. & East, 868. S Bos. & Pul. 
13. arcord, 

* Dawson v. Sbtaer, T. 26 Geo. III. K. 
B. Barlrum 4f others v. IlmtU, T. 81 Geo. 
in. K. B. 3 East, 806. 16 East, 168, 9. 
and «ee R. T. 1 Ann. reg. 1. K. B. R. M. 
1654. § 18. C. F. It was indeed said 1^ the 
court, upon referenre to the master, in the 
case of Hughes v, Fottlevin, 15 East, 854. 
that it was usual to pay tho jcosts, when the 
praceeding on the recognizance was ijy ac¬ 
tion; and aocgidingly a rule was made in 


that case, for the payment of them: and a 
similar rule was made, in case of Thomas 
V. Jiaykii's boil, E. 58 Geo. III. K. B. But 
these decisions were overruled 1^ the court, 
in a subsequent cose of CresweU v. Hearn ^ 
another, 1 Maule & Sel. 742. And it seems 
to be now settled, os stated in the text, that 
where the principal is surrendered in time, 
the pluntiff cannot afterwards proceed against 
the bail, for the recovery of costs^ in an ac¬ 
tion on the recognizance. 

12 Salk. 597. 6 Mod. 101. and see 3 
Bur. 1370. 

^ 3 Moore, 590. 

For the noUce of motion for this purpose, 
see Append. Chap. XXL § 3. 
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prefisly reserved». And the plaintiff is entitled to the costs of proceedings 

in equity, relating to the ssime matter ; but not to the costs of a former 

suit, wherein the judgment has been ^versed on a writ of error ®: for 

there is no reason, why the defendant should pay for the error or mistake 

of the plaintiff. In the Exchequer, the court granted an ai[q>lic8tion, on la Exdiequer, 

behalf of the defendants, to refer it to the master, to see what was due for 

principal interest and costs on a bofid,’which was the cause of action; 

and to stay all proceedings, upon payment of the sum due and costs But 

that court would not refer it to the master, to take an account of -what was 

actually due far principal and interest upon a bond, after it had been put 

in suit, aud the plaintiff had obtained a verdict thereon 

It was formerly holden, that this statute did not extend to an action of On bond, for 
debt on bond, conditioned for the payment of an annuity, or of money by 
instalments But it is now settled, upon the equity of the statute, that 
iu such on action, when the defendant is solvent, the courts wiU stay the 
proceedings, on payment of the arrears and costs, and giving judgment as 
a security for future payments, with a stay of execution till they become 
dues; And where, in an action on an annuity bond, it appeared that there 
were mutual accounts subsisting between the parties, the court of King’s 
Bench made a rule for referring them to the master; and that upon pay¬ 
ment of what, if any thing, should he found due to the plaintiff, all further 
proceedings should be stayed But the courts wiU not stay the proceed¬ 
ings, when the defendant appears to be insolvent; or the bond is condi¬ 
tioned for the payment of a gross sum of money absolutely, at a day cer¬ 
tain, and afterwards dcfcazanced, in consequence of a subsequent agree-' 
mont to pay the money by instalments *; or where, though tlic bond be 
conditioned for the payment of money by instalments, it is expressly 
agreed, that if default be made in any one payment, the bond is to stand 
in force for the whole principal and interest then remaining due'<. So, 
where the defendant gave a warrant of attorney to secure a sum certain, 
to be paid half yearly by instalments, with interest, on specified days, and 
that the plaintiff should be at liberty to enter up judgment thereon im¬ 
mediately, " hut no execution to be issued, till default made in payment 
of the said sum, with interest as aforesaid, by the instalments, and in the 
manner hereinbefore mentioned the court held, that the plaintiff might 
take out execution for the whole, on default of payment of the first instal¬ 
ment *. If default be made in payment of the interest on a bond, the 
principal whereof is not yet due, the courts will not stay proceedings, on 


“ 7 Dumf. & East, 134. but see 1 Bos. & 
Pul. 3S7. Ante, 541. 

” Cas. temp. Hardw. 116. but see 8 Sir. 
699. cmilra. 

' 2 Str. 699. 

•> M'Oel. 809. 

3 Price, 219. 
f 1 Atk. 118. 1 Str. 51i>. 

® 2 Str. 814. 967. 2 Blac. Hop. 700. 


Barnes, 288. 1 Barn. & Aid. 214. and see 
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*> Wilkinson Jordan, II. 28 Geo. III. 
K. B. 
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^ 2 Blac. llep. 958. 
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In actions for 
general da¬ 
mages. 


In replevin. 


In tresjiass. 


, OF DBBT 

payment of tlic interest and coi^s “j b:at jadgtnc^ Ifipsitrba as a 

security for future payroentSj with a stay of execati^ till 
due; though it seems that execution m£|y in to 

the interest aud costs ^ And if an insta^c^t of.^ annuitji^s^ar^ by 
bond, be not paid on the day, the bond forfeited and t^C yeE^^;48. the 
debt in law: therefore, where the ^fendant iad ,bii^n,char|^.j|gi,,(ffiP|CU- 
tion for the penalty of 1000/. under ,suqh circumstances^ pi;eyilt^ .to the 
insolvent act of 34 Geo. III. c. 69. the court of Kiug’^ .IIencdi ye^sed to 
order that sum to he reduced in the marshal’s book, to the sum actually 
duo for the arrears of the annuity, in order that he might take thq benefit 
of that act. 

In actions for general damages, it is a rule, that the proceedings cannot 
be stayed, on making satisfaction to the plaintiff: And accordingly, in an 
action against the sheriff, for a false return to a ^fieri facias, ihe court,of 
King’s Bench refused to stay tlie proceedings, on payment of the money 
levied®. But there are some exceptions to this rule. In repUcin for in¬ 
stance, alu?re the defendant avows for rent, the courts will stay the pro¬ 
ceedings, on bringing it into court, and payment of costsBut the pro¬ 
ceedings cannot be stayed, when the avowry is for damage feasant be¬ 

cause the courts in such case have no rule to guide them in ascertaining 
the damages. Where the defendant in replevin made cognizance as 
bailiff of the lord of a manor, under a distress on the plaintiff as constable 
of a township, for palfrey rent, the court of Common Pleas would not 
stay the proceedings, upon payment of costs, on the application of the 
• defendant But, iu a subsequent case, where cognizance was made by 
the defendants, as bailiffs of the commissioners appointed by an inclosurc 
act, under a warrant of distress, for non-payment of several sums of 
money, ordered by the commissioners tO be paid by the plaintiff by virtue 
of the said act, the proceedings in replevin were stayed by the court of 
King's Bench, on payment of the costs of the action and distress and re¬ 
plevying the goods, and delivering up the replevin bond to be cancelled; 
there being no special damage 8. There is indeed a case, where the latter 
court, under particular circumstances, stayed the proceedings in an action 
of trespass for seizing goods, on the defendant’s undertaking to restore 
the goods, or pay the full value of them, with the costs of the action •*: 
But this seems to be contrary to their usual practice, in actions of that 
nature; and in a subsequent case, the court of Exchequer refused to stay 
the proceedings in such an action, upon the like terms, where it would 
not end the suit, and particularly as the value of the goods was not 
admitted 


“ 8 Taunt. 887. 1 Bam. & AW. 214. 

•* 6 Dumf. & East, 399. but see 2 Blac. 
Eep-m 

® .Baruf. St East, 885, 

«2 Sa&. 697. 1 IL Blac. 24. 1 Bos. & 
PW.S9Si 


® 8 Mod. 379. 
f 3 Bos, & Pul. 603. 

< S Maule & Sel. 525. 

7 Durnf. & East, 63. 
‘ 3 Anstr. 895. 
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In Phifer wr money, the courts will give the defendant leave to bnng In trover, 
it iota) ifflUrt •!: Afld where trover is brought for a specific chattel, of an 
ascelfiiiUed quantity and quality, and unattended \rith any circumstance 
that etui eftlmnce the damages above the real value, the courts will make 
aii oyde^r jfinr staying the prtwefedings, upon delivering it to the plaintiff, 
aftd |>ayincnt of costs : And this is the more reasonable, as the action of 
froier iidmes in place of the old action of detinue. But the coiirts will 
not stay the proceedings, when there is an uncertainty, either as to the 
quantity or quality of the thing demanded ^; or there is any tori that may 
enhance the damages above the real value, and there is no rule whereby 
to estimate the additional danii^es In (rover for a promissory note, *> 
alleged to have been dishonoured, the court of King’s Bench made an ■ 
order for staying the proceedings, ii])on delivering up the note, and pay- \ 
ment of costs, with liberty for the plaintiff t«t proceed for damage sus¬ 
tained, but not for nominal damages, by reason of the detention ®. And, 
in a subsequent case, where trover was brought by the assignees of a bank¬ 
rupt, for a steam engine, &c. the court made a S 2 )ecial rule for staying the 
proceedings, on delivering to the plaintiffs a part of the goods for which 
the action wjis brought, and payment of costs up to that time, provided 
the plaintiffs would accept thereof in discharge of the action; or otherwise, 
that the articles delivered should be struck out of the dcclaratiou, and the 
plaintiffs be subject to costs, unless they should obtain a verdict for the 
remainder of the goods, or prove a deterioration of the part delivered up 
.But, in an action of trover, wliorc the value of the goods converted was 
not ascertained, the court of Common Pleas refused to stay' proceedings, 
upon delivery of the goods to the plaintiff, or payment of the value of 
them 




The security usually given by the defendant to the plaintiff, on compro- Wmrnnt of at- 
mising an action, and which is also frequently given where no action is 
depending, is a warrant of attorney; so called, from its authorizing the at- callud. . 
tomey or attornies, to whom it is directed, to appear for the defendant, 
and receive a declaration, in an action to bo brought against him, and 
thereupon to confess the same action, or suffer judgment therein to pass 
by default **, &c. And, by a late rule of all the courts “ every attorney, Dofcazance, 
and side clerk in the office of ])lea8 of the Exchequer, or other perstm who written 

shall prepare any warrant of attorney to confess judgment, wliich is to be 


" 1 Str. 1 la. 

3 Bur. 1304. Say. llqi. 80. 2 Eunom. 
144, 6. Cas. Br. C. r.59.1.‘50. Barnes, 281. 
Pr. Reg, 200. S. C. but see 2 Salk. 097. 2 
Str. 822. Id. 1191, 1 Wils. 23. S. C. Say. 
Rep. 120. 9 Price, 4CO. conim, 

® Barnes, 284, 

“ 3 Bur. 1864. 2 Bkc. Rep. 902. 

* Jlfosi V. Thwmte, H. 17 Geo. III. K.B. 


<■ Hmnsdon anti others, assignees, Ac. v, 
Amlin, T. 34 Geo. III. K. B. and see 7 
Uiirnf. & East, .14. 

« 3 Bing. 001. 

^ Ajipend. Chap. XXI. § 4. 

» R. M. 42 Geo. III. 2 East, 130. K. B. 
R. M. 43 G(jo. III. 3 Bos. & Pul. 310, C. 
P. R. M. 43 Goo. HI. in Scac. Mao. £x. 
Append. 22d. 8 Price, 505. 
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OF WARRAI4TS OF AtTORNRIf. 

suiiject to any defeazance, must cause such defeasance to be written on 
iho ssimc paper or parchment, on which the warrant of attorney is written ; 
or cause a inemorandum in writing to. be made on such warrant of attor¬ 
ney, containing the substance aud effect df such defeazance ■.’* In the 
confitruction of this rule, it has been determined, that if the attorney em- 
jiloyed to prepare a warrant of attorney to confess ju(%mcnt, which is to 
lie made subject to a defeazance, neglect to insert such defeazaii^ on tlie 
warrant, the security is not thereby avoided against the innocent party ; 
but the attorney is guilty of a breach of duty imposed on him by the orart, 
and answerable for it on motion •*; And the court of King’s Bench will 
not set aside a warrant of attorney, on the ground that the defeazance only 
states the. amount of the sum secured by the judgment, without noticing 
collateral securities'". SJo, in the Common Pbrn, the rule does, not re¬ 
quire the consideration of a judgment to be indorsed on a Avarrant of at¬ 
torney And if a warrant of attorney be given to confess judgment ab- 
ooluteiy ! >r a coi tain sum, although it be understood between the parties 
that it i i g*»en only to indemnify the plaintiff against his suretyship for a 
.smaiJor sum, tliat is not such a dcfeazanci; as is necessary to be indorsed 
on tile warrant of attorney; and the plaintiff need not defer execution till 
the contingency happen “. It is no ground for impeaching an annuity, 
that the memorial docs not state the defeazance of the warrant of attorney, 
in the recital of that instrument; it bring explicitly set out in the recital 
of the deed ^ But if the defeazance on a warrant of attorney state that it 
is given to secure the payment of a sum on demand, and, in case default 
shall be made, then judgment to be entered up, and execution issue, an 
actual demand mustf be made, and a proposal to settle amicably docs not 
amount to such a demand s. Where a warrant of attorney was given with 
a defeazance, stating it to he gix'cn as a security for a certain sum, and 
lawful interest thereon ; the court held, that it was to lie construed as a 
continuing security, and not merely as a security for money then due'*. 

A warrant of attorney to confess judgment need not be by deed; nor 
diK's it require an attesting witnessThis instrument was formerly 
liable to the stamp duty of ten shillings only, though it contained an au¬ 
thority to release errors''; But it was afterwards made liable to the stamp 
duty of Jiflcen sliillings: And by the last general stamp act*, “ a war¬ 
rant of attorney, with or without a reloasi; of errors, whicli.,iS given as a 
security for the payment of any sura or sums of money, or for the traus- 


■* Appi'ml. Chap. XXI. § ft. 

" 14 East, :,70. 7 'I'aunt. M(»7. 1 aioorc, 

6 1. iS. 

‘ s b«ih. &. Aia. aos. 1 Chit. iic]>. sii. 

S, C. hJl fw." 8 'launt. 2%. semh, contra; 
w'hicli lattei ease, however, seems to be now 
evtrrtilai. 

4 3 Taunt. 465. 

“ W, ibid, and set* 7 Taunt. .*X)7. I Moore, 
al. S.C, , 

> 6 Taunt, 186. I M»r|h. 533. S. C, 


® .5 Moore, 307. 2 Brod. & Bing 4(>i. 
S.C. 

5 Barn. & Ores. 16.5. 7 Dowl. & Uyl. 
824. S. C, aud sec 4 Bing. 154. 

’ 5 Taunt. 26*. and sec 4 East, 431. I 
Chit. Hep. 707. 

4 East, 431. , 

‘ 55 Geo. ni. c. 184. Sc/ied. Part L Part 
II. § III. and see tine statutes 44 Geo. III. 
e. 98. ScAccL A. 48 Geo. III. c. 149. Sc/ied. 
Part IL § III. 
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fer of any share or shares in any of the government or pwrliamcntary stocks 
or funds, or in the stock and funds of the governor and company of the 
Bank of England, or of the East India company, or South Sea company, 
is subject to the same duty as a bond for the like purpffije ; save and exr- 
cept where such payment or transfer is already secured by a bond, mort¬ 
gage, or other security; which has paid the ad valorem duty on bonds or 
mortgai^s: and also except where the warrant of attorney is given for se¬ 
curing any sum w sums of money, for which the person giving the same > 
is in custody under an arrest; and in those cases, it is subject to a dnty of 
one pound.” A defeazance however, upon a warrant of attorney, does On defeazance, 
not require a separate stamp from that upon the Avarrant of attorney ^: 

And where an instrument his an insufficient stamp, it may at any time Mnyim .stamped 
be made available, by affixing a proper stamp, and paying the penalty ■ piivnicut of IHi- 
Thereforc, where a rule nisi was obtained to set aside a judgment on a 
warrant of attorney, on the ground of an insufficient stamp, the court of 
Ctimmon Heas discliarged the rule, the instrument having been projierly 
stamped since the motion ^ 

Kverv warrant of attomev should be civen voluntarily, and for a good In wUnt p«i.cs 

ordiTi-il to lie 

consideration: Therefore, if a warrant of attorney be obtained by fraud;, delivered Hp. 

or misrepresentation or for a corrupt and usurious consideration ®, or for 

securing an annuity whidi is void by the annuity act or to induce the 

plaintiff to live in prostitution with lie defendant s, the courts will order 

it to be delivered up, and set aside the judgment and proceedings, if any, 

which have been had under it. And the court of King’s Bench will set 

aside a jui^mcnt founded on an usurious security, without compelling the 

defendant to repay the principal and interest **. But, in the Common In wliai »'>•• 

Pleas, Avhere securities had been Eg^ed on, sind the money partly paid iKy 

the borrower, the court would not set aside a jmlgment and execution on 

the ground of usmry, but upon the terms of the defendant’s repaying the 

principal and legal interest And that court would not decide the que.s- 

tiou, whether a joint stock company was a nuisance, Avithiii the statuUs 

C Geo. I. e. 18. upon motion to set aside a judgment confes.scd to them on 

a warrant of attorney So, where a joint warrant of attorney had been 

altered after its execution,' in the Christian name of one of the parties, 

who had re-cxecuted the same, Avithout the knowledge of the other, the 

court refused,, on the application of the former, to set aside the jmlgment 

which had been signed tlicreon K And a subsequent assignment of goods, Not I>y 

, . p iubsraiicilt us- 

for the sum secured by a Avarrant of attorney, is not a waiver or the Avar- „f 

guixl.,. 

“ 1 New Rit. C. P. a79. & Aid. 03. 

*> 7 Taimt. 174. 2 Marsh. 490. S. C. * dnie, .'>21, 2. 

'• Doug. 1%. 3 Taunt, 478. and see 4 ® Janus v. llonkiiin, T. S5 Geo. Ill. K. R. 

Barn. & Aid. 691. 10 Moore, 97. 2 Bing. ^ 4 Barn. & Aid. 92. 

441. S.C. ^ n Taunt. 413. 

<• 2 Ken. 294. ^ Taunt. .'>87. 

® Cowp. 727. 1 Bos. & PuL 270. 4 Barn. ‘ 8 Taunt 439. 2 Moore, 499. S. C. 
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rant of attorney *. If a warrant of attorney be given by an infant ^ or 
by one of several executors to confess a jutlgincnt against all the courts 
will order it to be delivered up, &e.: And a joint warrant of attorney, to 
confess a judgment by an infant and another, may be vacated against tlic 
infuit only But a warrant of attorney under seal, executed by one per¬ 
son for himself and liis partner, in tlie absence of t^ic latter, but wth his 
consent, is a sufficient authority for signing judgment against both And 
where a young man gave bills for the amount of a gaming debt, and when 
they were due, renewed them with the holder, and for the last bills, when 
due, confessed a jiulginent by warrant of attorney, the court of Common 
Pleas would not sot aside the judgment, unless lie could affect the holder 
of tlie bills with notice, but permitted him to try that fact in an issue 
A warrant of attorney given to confess a judgment at the suit of feme 
covert, is void «: And the court, on motion, set aside a judgment on a 
warrant of attor*ley. gi'Tii by a feme covert, although she had been <11- 
vorced ■!. >' ".iM '/ Ifwro^'. JJut u'herc a feme covert, who lived by her- 
s<>lf, and noted as a feme sole, ga<'o a warrant of attorney to confess a 
jinlgnient, and afterwards moved to set aside the judgment, Iwcause she 
vyas covert, the court of King’s Bench would not relic'vc her, but j)ut her 
to her writ of error And wliere it appeared, by the plaintiff’s affidavit, 
that she was resident in an enemy’.', coj^^itry, the court of Common Pleas 
refused to allow judgmeut to be entc'red up on an old warrant of attor¬ 
ney 

When the defendant is in custody by arrest, it is a rule of Ixttb courts 
that “ no bailiff or shorilf’s ofiieer shall pri;.suinc to exact or take from 
*• lilm, any warrant to acknondedge a judgment, but in the presence of 
“ an attorney for the ilcfemlaiit, \vho shall subscribe his name thereto; 
“ which W'arrant shall be produce<l, when the judgment is acknowledged ; 
“ and if any bailiff or .sheriff’s officer shall offend therein, he shall be 
“ severely punished: And no attorney shidl acknowledge <tr enter, or 
cause to be acknowledged or entered, any judgment, by colour of any 
warrant, gotten from any defendant b<*ing under arrest, otherwise than 
" as aforesaid.” Upon this rule, the defendant, in tin; Common Pleas, was 
holden to be in cu.stody, though the officer left him for sometime, whiksttlie 
plaintiff got from him tlie warrant of attorney"': And, in that court, a 
dcfcixlaut lodging within the rules of tlie i 'kei, at the house of the of¬ 
fice wlio arrested him, and who wa.s his security to the Avardeu, was 


* 2 Chiu Rrp. 4 ,as. 

1 IT. BUf. 7.'>. C/ininlxrs v. Bxmnil, T. 
32 G«). 111. C. P. Inip. t\ P. 7 Ktl. .'>!»7. 
10 Mour<!, 07. 2 Bing, 475. S. C. 

1 .Sir. 20. and bon 1 llol. Abr. 929. fif. 
6. 2 V<*s. ^ B. 54. 1 Chit. Uep. 709. <« 
n.2to'. 

8 Blac. Rep. 118.8. 1 Chit. Ilep, 709. 
in 

" 1 Ciiit. Be].. 707, but see 10 Mooio. 


Sft9. 3 Bing. 101. S. C. 
f 4 Taunt. 083. 

2 Wils. 3. 

C Maultj & Sel. 73. 

' 1 Salk. 400. and sec 3 Bos. & Pnl. 128. 

220 . 

2 New liep, C. P. 97. 

‘ R. E. 15 Otr. II, xvff. 2. K. B. II. H. 14 
& 1.J Car. II, iTg. 4. C. P. 

"■ Cas. Pr.'C. P. ISB. 
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deemed to be a prisoner witliin the meaning of the rule *. So, where a 
defendant, on being arrested at the suit of a third person, is taken to the 
house of a sh»‘rifF's oiliccr, to whom he volniitarily offers to give a warrant 
of attorney, it is necessary for an attorney to be present on his part, at 
the time of its execntioii But it having been deemed sufficient fw the 
plaintiff’s attorney to be present, and subscribe the warrant, os attorney 
for the defendant another rule was made, in the King’s Bench that 
“ no warrant of attorney executed by any person in custody of a sheriff 
“ or other officer, for the confessing of jofedgmeiit, shall be valid or of any 
“ force, unless there be present some attorney on the behalf of such per- 
“ son in custody, to be expressly named by bim, mul attending at his rc- 
“ <iuest, to inform him of the nature and effect of such warrant of attor- 
“ ney, before the same is executed ; which attorney shall subscribe bis 
name as a witness to the due execution tbereof.” And, to prevent 
frauds and impositions in tin; executimi of warrants of attorney for con¬ 
fessing judgments, a rule ^vas made in the (’onimoii Pleas, that “ every 
“ warrant of attorney for confessing judgment, shall be read over by the 
“ person who is to execiite the same, or hy stmie other j)crson t(» him, bc- 
“ fore the execution thereof: and tliat if judgment shall be entered up on ' 
any such uurrant of attorney, wliicli shall not lie so read over as afore* 
“ said, such judgment, iipoji motion, maybe set aside as irregular®:” 
Biiit this latter rule appears to be disused 

The object of these rules ivas not merely to jjrocure the attendance of 
an attorney, to explain the nattire (ff the instrument to be executed, but 
also to advise the defendant coufidentiidly, and as a friend ; and rules 
thus framed for tlie ])rotection of a prisoner, caniiot he waived by him, 
W'hen in a .situation where he is inca])able of exercising his judgment: 
'rherefore, when a defendant in custody executes a warrant of attorney to 
confess a judgment, there must be an attorney preseiit on his part; the 
})resenc(‘ of the plaiiititfits attorney being insufficient, though the defend¬ 
ant consent to his acting as his attoru(*y also n. And, in the Common 
Picas, if a jwisonor on mesne ])rocess give a warrant of attorney, the rule 
that his attorney must bo present is not dispensed with, though two other 
persons not in custody join in the warrant •' : 'riie ])rcseucc of an attor¬ 
ney's clerk is not sufficient'. And the above rules have been construed 
to extend t(t uxirrants of attorney executed abroad 

But still it is sufficient, if there be an attorney present on behalf of 
the defendant, though he be mtt an attorney of the same court in which 
the judgment is to be entered': Aud, in the Common Pleas, if the de¬ 
fendant himself bean att<>rncyj or practise; as such, it ia deemed sufficient. 
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though no oth^ attbrney be ftifWfont <» t So, awarmt of 

totney ^ven by a defendant I# en^todys’it^ is'holden to be 
good,^wltere an attorney was present on hk1i>ehiilfi > though he was a total 
stranger to the defendant; and introduced'<^y the plaintiff's atStumey 
13]ese rules tmly extend to tmrr^s of attorney j^ven by a defendant in 
custody upon mesne process tn a dvil acSon, to a' plaintiff at whose suit 
he is in custody! fTierefore, where a warrant of oMomey is gir^ by a 
defendant in custody upon process of esroerttion *, or upon criminal process'*/ 
or ton third jterson, at whose sait the defendant is not in custody*, an 
attorney’s presence is unnecessary. And where a trarrant of attorney was 
exefsiited^itiniAfae presence of an attorney’s clerk, and it ap^rcared from the 
defendant^ affidavit, that he was the more induced to exwate it, because 
he haii l«eil1|rff<nwUHji, that if he did execute it under an arrest, aud,)Sdth- 
out Sis attodiey being present, it would be void, the court refused to set 
^adde the proceedings 

.' i' On tie other band, though the case is not strictly within the rule, yet 
fhc courts tvill souictimes interpose and give relief, under particular cir¬ 
cumstances ; for it is their province to guard against the arts of designing 
men, practised upon persons under the pressure of distress and imprison- 
nuint. Thus, if it cotffd be shcwn,,that a party, even in execution, had 
boeli prevaihid on to acknowledge a judgment, for more money than was 
really due, the courts would give relielfender the circumstances * j Hbe- 
cause cases of fraud and impositions are exceptions to all rules whatsoever. 
And in a case where, interlocutory judgment being signed against a 
prisoner in custody of the marshal, the plaintiff’s attorney took a cognovit 
from him for 200/. with a defeazance on paying 49/. (the real debt,) and 
costs, but no attorney was present on the part of the defendant ; though 
this case was not strictly within the rule, which only mentions prisoners 
hi cnstcKly of sheriff’s officers, yet the court of King’s Bench interfered 
for the relief of the prisoner *>. So where a defendant, on being arrested 
by a sheriff’s officer, gave a cognovit to tlie plaintiff, who ivas attwncy in 
the batise, without an attorney being present on his part, such cognovit 
was holden to be void, by the court of Common Fleas, although the plaia- 
tiff swore he did next know the defendant ivas in custody*. But, in t^ 
King’s Bench, a cogmoit given by a defendant in custody on mesne pro¬ 
cess is valid, although no attorney be present on the part of tl^e defend¬ 
ant, upless it be shewn that some undue advantage was taken of hiita K 
, 'By the course of the courts, a warrant of attorney given to confeigs a 
judgment is not revocable ; and if ^he party giving, endeavour to revoke 


" Sfumes, S7. Cas, Tr. C. P. 94. S. C. 
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jt^ oMirts will notwithstaiudii^ giv^e tlie' other party- im'c to enter up 
judgmeott ^ But the death of either partf is,-generally apeehing, a conn- Wiien oounter- 
tennand (rf the warrMit^hf attorney And therefore, upon a ffliotion to 
enter up, judgment on an old warrant ..of attorney, if it appear to the 
courts, that either pwty is dead, they '^11 not grant the motion Yet, 
if the warrant of attorney be,to enter up judgment at the suit of J. hi%^ 
exeeutvfJt or admnistrakn^, it seems that on the death of J., the courts 
will give his executors or administrators leave to enter up judgment there¬ 
on And if mther party die in moathn, within a year after giving the 
warrant of attorney, judgment may be entered up of course, at any time 
after, in that vacation and it will be a good judgment at eonunoh,]iaw, 
as of the preceding term, though it l>e not so upon the statute of frauds, 
in respect of purchasers, but from the signing/: ^nct eyiit.'whW tlie 
party dies after a year, if the courts can be prevailed upon to gnmt u 
rule for entering up judgment, they will not afterwards set it aside 
When a warrant of attorney is given to enter up judgment at the suit of 
two persons, judgment may be entered up tliereon, after the death of one 
of them, in the name of the survivor^. And, in the Common Pleas,’ 
where a warrant of attorney was given by two persons, to enter up judg- . 
ment on a joint bond against vie, not as, the court,'?nfter the death of ime 
of them, gave leave to enter up Judgment against the other *. But a joint 
warrant of attorney, given to cuter up judgment against as, ujxui a joint 
and several bond, will not, in either court, authotiae the entering up judg¬ 
ment against the survivor only And a judge at chambers will ncvei- ** 
make an order for entering up judgment on a warrant of attorney, against 
a surviving defendant. 

When a warrant of attorney is given to a feme sole, who marries before Dy tnauiajj;e- 
judgment, the authority is not deemed to bi; countermanded or revoked ; 
because it is for the husband’s advantage’: And therefore, notwithstand¬ 
ing the marriage, judgment may be entered up in the names of the hus¬ 
band and wife. But, in order to warrant this entry, there should be a 
previous application to the court, founded on an affidavit of the marriage, 
and of the due execution of the warrant of attorney, and nonpayment of 

" 2 Ld. Raym. 756.86D. lSaJk.87. 7 « 8 Str. 883. 1081. Vin. Abr, tit. 

Mud. 93. S. C. 3 Rsp. Bep. .566. ‘metU, W. 7. llarncs, 370. 

•* Co. lit. £>3. b. 1 Vent. 310. •" Barnes, 40. IcL 48. 1 \Vi]s. 312. Say. 

' 2 Str.718, lOSl. 8 Dornf. & East, 257. Rep. 6. S.C. 2 Blac. Rep. 1301. ^2’Maule 
Vin.-Abr. tit. Jurfgtweni, W. 7. Bamns, 270. & Scl. 76. 7 Taunt. 453. 1 Moofip, 145. 

■t Barnes, 44, 6. C. 1 Youtige & J. 206. but see Barnes, 

' T. Rayin. 18. 2 lA, Rayin. 760. 8.50. 45. contra. 

1 Salk. 87. 7 Mod. 2.93. S. C. 2 Str. 882. * Barnes, 63. 1 Chit. Rep. 315. in nolh. 

3 P. Whis, 399. 6 Durnf. & East, 368. 7 but see 7 Taunt 453. 1 Moore, 145. S. C. 

Dumf. & East, 20. Css- Tr. C. P. H. *=16 East, 692. 7 Taunt 463. I Moore, 
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Must be strictly 
pursued. 




Judgment on, 
wbv*u and how 
eutered, in K. B. 


thii liditAnd/ 
wotnan’ trf'Wj a watrftrit of 


and tTjea*i8ieaity/llbi» pMntiff majrdla 


a billj oSnd enter jndgtncnt/ against ' bdth ' litlsb^d itad hy the prac-: 
tice of the court.' Btttj 'iii a kuhaetia^t case*, it i» aaid^ that if a feme 
sola give a wawajat to bonfess a j'&grtient, faud notary be&nre k is entered, 
the warrant is coantertnanded, and' jtidginent- shall not be entered against 
husband and wife, for that would charge the ’hustend*. I» a later 
case, however, judgrtent was allowed to be entered up gainst husband 
and wife, on a warrant of attorney given by the feme, dum sola 

In entering up judgment oh a warrant of attorney, the authority-given 
by it must be strictly pursued: Therefinn, if a plaintiff enter up judg¬ 
ment ifi debt on a mutuaius, on a warrant of attorney to enter up ju%- 
ment in debt mhond, the court will set it aiddo as irregular C So, ju^- 
ment cahpot be entered up against two defendants, on a ^varrant t# attor- 
■■hey to CQn&ss a judgment against three persons, one of whom afterwards 
refused execute; and the judgment against the two was set aside on 
motion, but without costs, and on the terms of no action being brought«. 
And if a warrant Of attorney be given to appear and confess judgment «f 
k' particular term, the judgment should be entered accordingly of that 
teroj, and cannot be entered of any other ^ But if the warrant of attor¬ 
ney be given, to appear and confess judgment generally, or (as is most 
usual,) of a particular or any subsequent term, judgment may be entered 
of any term after giving the warrants Where a warrant of attorney 
was given in vacation, and judgment was entered up thereon as of the 
preceding term, the court of King’s Bench ordered the judgment to be 
set aside, for the danger that might otherwise ensue to purchasers : And 
where a v^arrant of attoniey was given to confess judgment, at the suit of 
an executor, as of the preceding term, when the testator was living, and 
the judgment was entered up accordingly, the court held it to be irregu¬ 
lar '; for the attorney could have no authority to appear in that term, at 
the suit of the executor, nnd the judgment must be considered of that 
term, though to other purposes the. day of signing is material. 

Within a year and a day next after the date of the warrant, judgment 
may be entered of course, without applying to the court, «r a judge. But 
if it be not entered within that time, the court of KJng^s Bench must be 
moved in term time or, if the warrant of attorney be not above ten years 
oldj^ an-application may be made to a judge in vacation, for leave to enter 


“13 Bur, 1471. G Dowl. & Ryl. 46, 

1 Show. 01. Say. llep. 6. 3 Bur. 1470? 
. S, C. citfd. 
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:a bon^ nr debt, which he ,t$ liable for 
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statute,of frauds, li^ which judgments affect 
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up the judgment^ ou an the due’V^xeeutiop^t of the waisrant oi 

attorney) l^t the debt> ipart .of it^ is stilt due, snd that the parties are 
liTtog \ This affidavit may be poperly entitled in the efl*ae i& whiph 
judgment is eatered up And it sepme tlmt an affidavit, surpm before a 
justioe of the piiace in nSpoifond,, is admissible, if the h&ndvrriting of the 
justice be authenticated ®. If the warrant of attorney be above ten years 
old, the application, must be made to the court j and where, it is above 
tmeatj^ years old, there must in general be a nde to shew cause found^ 
on an affidavit, stating facts which rebut the presumption of payment ^ ' 
But where, upon such a warrant of attorney, the party had admitted the 
debt within two months preceding the motion, the com't granted it abso¬ 
lute in the first instance In the Common Pleas, if a warrant of atfomey 
to enter judgment be above a year and under years old, Imvc tri enter 
judgnumt may be given by a side-bar or treasury rule b • and ucewdingly, 
the practice in that court is, for the plaintiff’s attorney to move at side-bar., 
on the day of term, or in the treasury chamber on other days, for 
leave to enter up judgment, which is granted of course, on the usual af¬ 
fidavit ; and thereupon the secondaries will draw up the rule: In vacation, n 
judge at chambers will make an order for entering up tlie judgment. But if 
the warrant of attorney be above ten years old, the court must be moved for 
leave to enter up judgment s. If the warrant of attorney be under Itventy 
years old, the common affidavit of the due execution o^fthe warrant, that the 
debt is unpaid, and parties living, is sufficient to induce the court to grant 
an absolute rule; but if the warrant be above twenty years old, tlie rule 
must be to shew cause, and served on the defendant ; And where judg¬ 
ment had not been entered within a year and a day, on a warrant of at¬ 
torney given with a post obit bond, and the obligee did not apply for leave 
to enter it till after the death of the person on whose death it was pay¬ 
able, the court of Common Pleas would not grant leave, without a rule to 
shew cause *, If judgment, however, be entered up on a warrant of at¬ 
torney, more than a year old, without leave of the court, the objection, 
though available if urged at the instance of the defendant himself, cannot 
be token advantage of by a third party, a stranger to the proceeding, as a 
ground of ireegularity 

The affidavit of the due execution of the warrant of attorney, slionld re¬ 
gularly be made by the attesting witness ; or, if he cannot be met with *, 

ff 

* Append. Cimp. XXL § 6. and for the •' J Chit Ilep, 618.i«no<£s. 6. 

form of the rule, see uL § 7. (^.) 487. . 

I* 1 Barn. & Aid. 567, S. (a). Ante, 493. ^ 2 Barn. & Cres. S5d. 4 DowL & l?yl. &. 

'' 1 Chit llep. 721, 2. But an affidavit S.C. 
sworn before a justice of the peace at Edin- * JHakdey v. Vhuxnl, T. 85 Geo. III. 
bur^k, was deem^ insufficient for entering K. B. 
up judgment on an old warrant ^ attorney, b Barnes, 47. 

in the case of Enigtit v. Hennell, M. 46 Geo. ® Id. ibid, and see Cas. Pr. C. P. 145,0. 

III. K. B. And, in the case of Smekir v. ‘ 1 H. Bloc. 94. 

Assignees cfRentakd. M. 23 Geo. III. K. B.^ * 1 Dowh & KyL558. Ante, 661. 

it was sud, that the affidavit should have Chit Hep. 743; 

been made before a lord of session. 



Affidavit for. 

How entitled. 

Before whom 
sworn. 


Wlien and how 
judgment is en¬ 
ter!^ iu C. P. 


Affidavit of exe¬ 
cution, See. by 
whom made. 



At wbat time 
defemiant must 
appear to bavpr 
been alive, in “ -■ 

K-B. 


lnC.P. 


. tibRifvoavt 

handwrit^g wjll'be deeiiied, .But nttut lie isttoaed 

. affidavits e| die endeavoyva .'wliieh, liaitolMam nilidieitQ lieffirc 

th^ will adoi^iieo(mdaif «vid<^;i?} ends k the Kqtg^ Beiuffi, the ac^ 
knowledgnMai^of^the wanant «f attoi^y bj the deffindantsv’ddP heino 
waiver d objoeti<Mi«ir ibat, in the Gasmdoxi Fleas, if 4* agwc te ao 
knondedge an old tvarrgitt of attor^j givea bf him, so as to enable li. to 
eata' f>^ jodgntent tbeieon, judgment may be entered up, under a judge’s 
wfehout an affidavit of the attesting witness <*. If the witness 
will not jmn in tthe necessary aflMavit, the court will compel him, by^' rule, 
to do so*. And whesre tike, plaintiff, being a lunatic, did not swear that 
the money was unpaid, but another did, who had received the interest 
upon tha ixHMi for three years, ever since the plaintiff was lunatic, the court 
<of CSomnum Pleas hdd this to be sufficient^. In the King’s Pench, if 
defendmit reside in town, it should appear by the affidavit, that ho 
Tvas alive »t a time, witiun two or three days, or, if in tiie country, 

witiiin a me?k or 4m days, before the application is made; an affidavit 
that he was alive on or ahtnd a particular day, being deemed insufficient : 
Ai^os all judgments, in actions by biU, relate to the first day in full term, 
(and the judgment on a warrant of attorney is always so entered,) it must 
' be positively/ sw'orn that the defendant was alive, either on the first, or 
upim some suhseqwilKt day in full term^: Informaticm and belief, even 
though the psuty keep out of the way to avoid being seen, is “not suffi- 
dent^i And judgment cannot be entered.>np on a joint warrant of attor¬ 
ney, against any d tlie makers of it, unless they are all proved to be alive 
within the term In the Common Pleas, it must in general appear by 
the.affidavit, that the defendant was alive within a fortniglU befiwe the 
making of the application': And by a late rule the affidavit must state 
that he was alive, at a day mihin the term in which the motion is 
madein the construction of which rule, it has been holden not to bo 
sufficianfr to swear that he was alive on the essoin day But where the 
defendant resides abroad, a longer time is of course alhnved, according to 
circumstanees": and, in a late case, < the court gave leave to mitex up 
judgment, on on <dd \nirrant of attorney, in Michaelmas term; the affi¬ 
davit stating, that the defendant was alive at Nm South WalcSf in the 
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Of iwififtjiitftt' OS' 

m(ftkiikt£-^!ugutt imaeedin^, lister ir^ 

tfaAti^'dii^ 1 ^ that d6pomi^ b^dved Mm to bo 
By 4 lite rnleof oil: the cootts^^^'no judgment dan be sig^Oed Upon ai^ 
warranty anthomingua attorney to confess judgment} ettdb war« 

rant beibf delivered tb> and filed by tlm dbrk of the docket^ tHr master in 
the Exchequen; adio is ordeifid to file tbe wamiits; in the order in which 
they arc received/' And, by the statute 3 Geo. IV. c. 39^ § 1. (the pro- 
viaions of whidh' are'extended to as^gnees of insolvent debtors, by the sta¬ 
tutes 6 Geo. IV. c. 61. f 16. & 7 Goo. IV. c. 57. $ 33.) if the holder 
" sliall think fit, every warrant of attorney to confess judgnmnt in any 
personal action, or a true copy thereof, and of the attestation thereof,, 
and the defeasance and indorsements thereon, in case such warrant of 
" attorney shall be given to confess judgment in. his majeBty’ai’'coort of 
" King'ayBench at Westminster, or a true c<q)y thereof, in casemtch war-.* 
“ rant of attorney shall be given to confess judgment in any other court, 
" sliall,'within twenty one days after the execution of such warrant of at- 
torney, be filed, together ivith an affidavit of the time of the execution 
thereof, with the clerk of the dockets and judgments in the said court< 
of King’s Bench: And if, at any time after the expiration of tw«ifityi 
“ one days next after the execution of such n^arrant of attorney, a com-' 
'' mission of bankrupt shall be issued against the person who shall have 
“ given such warrant of attorney, under which he ship, be duly found and 
“ declared a bankrupt, then and in such case, unless such warrant of attor- 
ney, or a copy thereof, shall have been filed as aforesaid, within the said 
‘‘ space of twenty one days from the execution thereof, or unless judg- 
“ ment shall hove been signed, or execution issued, on such warrant of at- 
tomey, within the same period, such -warrant of attorney, and the judg* 
meut and execution thereon, shall be deemed fraudulent and void 
against the assignees under such commission ; and such assignees shall 
be entitled to recover back and receive, .for the use of the creditors of 
“ such bankrupts at large, all and every the monies levied, or effects 
seized, under and by virtue of such judgment and execution And if 
** such warrant of attorney shall be given subject to any defeazance or 
“ condition^ such defeazance or co|idition shall be written on the same 
“ paper or. parchment on which such warrant of attorney shall be written, 
" before t|ie time when the same, of a copy thereof respectively, shall be 
filed j.<othertvi8e such warrant of attorney shall be null and Void, to all 
intents and purposes ” By the above statute ®, the officer of the 
is required to keep a book, containing an alphabetic^ list and particulars 
of each warrant of attorney, and cognovit actionem, given by any defend¬ 
ant : And the judges are authorized to order a memorofidum of satisfaction 
to be written upon such warrant of attorney, cognovif actimem, or copy 

“ 2 Dowi & 'feyl. 12.. and sec 9 Moore, Append- 8 Price, 

889. 2 Kng.204.. S.C. , ,, ® § 2. 

I* K. M. 42 Geo. IIL 2 East, 186. U., 6 ., 

RM. 43 Geo. III. 3 Bos. & I’Ul. 310. C. 'fisl ' ‘ ^ 

P. B, M. 48 Geo. III. i» Scat, Bfan. £x. 
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Judgment dn, 
final. 

How signed. 
£\-idence of 
sjgiiiijg. 


Application fur 
compounding 
))cnal action, on 
slat. IS £ 1 ) 2 . ' 


When necessary, 
and when not. 


Must be made 
in bank. 

When and how 
made. 


a» fifo d«bt^£n!tiirbifih 

Bfirch warttujt of, *; or co|f«di5*« acUmmi^-^ gfre» fis ft security, 

•siiali hare beeneatisfietlor dischei^dA ' t*), 

The judgweat upon u;watTaatof Attorney, being in debi, is olwfys final; 
and signed in like manper as a final .judgment by confession (O^ig&ult.in 
an adverse suit, which will be treated of ,irf the. next chapteri To prove 
tlte Jime of rigning the judgment, however, the day-book kept at the judg¬ 
ment office is not evidence ; but an office copy of the judgment oi^ht 1» 
be produced, or the docket of the ju^nent *». 


In order to compound a penal action, an application must be made to 
the court wherein it is depending, founded upon the statute 18 Eliz. c. 5. 

^ § 3 by which it is enacted, that “ no common informer or plaintiff shall 
“ or may compound or agree with any person or persons that shall offend, 
" or that sboli he surmised to offend, against any penal statute, for au 
offence committed, or pretended to be committed, but after answer made 
‘‘ in court, to the information or suit in that behalf exhibited or prosc- 
cuted; nor after answer, but by the order or consent of the court in 
“ which the same information or suit shall be deiiending ; upon pain of 
" standing on the jallory, being disabled to sue on a penal statute, and 
“ forfeiting ten poinds, half to the king and half to tlie party grieved 
And, by a previous statute “ actions popular prosecuted by collusion, 
shall be no bar to tliosc which are prosecuted Avith good faith ; and the 
" defendant, being laivfully condemned or attainted of covin or collusion, 
" shall suffer imprisonment for tmo years." But these statutes extend 
only to common informers, and not to cases where the penalty is given to 
the party grifited ®. And, in the Common Pleas, a notice of action required 
by a penal statute, was held to be no commencement of the suit, so as to 
subject the plaintiff or his agent to an attachment, for attempting to com¬ 
pound an offence, previous to the suing out of the writ 

The application for leave to compound a penal action must be made to 
the court in hank, and not at nisi prim, on tlic trial of the cause ^ : and 
it is made by consent upon an affidaA'it, setting forth the nature of the 
action, the state of the cause, the agreement of the parties, and that no 
morc than^a certain sum is given or token &c. which applicatibu should 
rcgpiprly be made in au early stage of the cause; but under favourable 
circumstances, it may be made after verdict : And in one case, where the 
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form of the affidavit, see A|^nd. Chap. 
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‘de^^^t'VKis in etccctitiQii, 'ofMia^s-Beaehi' ‘iat an affidavit inf 

fais j»overty,'gaw the plaintiff leave ta cdnipound vidth hiiii •. ' ‘Bot, in the Consent of 

Coranton Pleas^ where part of the penalty goes to the king, the coniwnt of 

the croyrn must be obtainedj, before the motion can be granted for 1 m.vc to C. P. 

oomponnd a penal action, whether the verdict has passed for the plaintiff 

or not Upon the application being made, it is in the discretion of the in discretion of 

oourts to give or mthhold* their leave to compound *; arid it was refused 

... n Tr. • t . 1 . ,1 When not aJ- 

by the court of King’s Bench, m a case where an action was' brought lowed. 

ou the statute 2.5 Geo. II. c. 30. for keeping a disorderly housed. So, 
where part of the penalty was given to the poor, the court would not give 
the parties leave to compound a penal action, on the statute 13 Geo. II. 
c. 19. although the overseers, at a vestry, had agreed to compound it, with¬ 
out receiving any part of the penalty®. On a honri ^fide con^osition Costs on. 
thoiigli not on a collusive one the plaintiff may be allowed a reasonable 
sum for his costs. And, in compounding a penal action on the post-horse' 
act, which gives costs to the prosecutor, the court of Common Pleas al¬ 
lowed him to receive the deficient duties, not amounting to 40.v. and full 
costs of suit, though exceeding together the 4Qs. paid to the crmvn s. But 
where no costs are given to the plaintiff, as in an action on the statute Of 
usury, the crown is entitled to a moiety of the sum agreed to be paid to 
the plaintiff for his costs ; for whatever the defendant may pay under the 
name of aists, is considered in fact as an addition to the penalty \ 

When leave is given to compound a g?u fnm- action, it is a general rule, Composition^ 
that the king's half of the composition shall be paid into the hands of the pa”" rf) to'whom 
master of the crown office in the King’s Bench *, or one of the protho- pa**!- 
notaries in the Common Pleas for the use of his majesty; which is now 
usually Sone before the rule is drawn up. And where the defendant in a Attachment for 
qui tarn action obtained a rule to stay proceedings, on paying a sum agreed ' 

upon between him and the plaintiff, the court of King’s Bench considered 
it tis an undertaking by him to pay that sum ; and for the non-payment 
of it, granted an attachment *: But for preventing any doubt in future, 
an order tvas made, that " every rule to be drawn up for compounding 
any gui lam action do express, that the defendant doth undertake to pay 
the sum for which the court has given him leave to compound such 
action"'." So, in the Common Picas, where a defendant, in a penal action. In C. P. 
obtains a rule to stay proceedings on payment of part of the penalties, the 
court'Will grlrit an attachment against him for non-payment": And in How recovered, 
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o^Wbrmfttioo. it is a role^ on cotnponsding ittfonaatiaxuB on penal statutes, 

that ** if lAe defendant, after c(»aposition made with the infomunr, do not 
voluntarily come in to answer unto the king fur his fine, to he taxed and 
assessed by the justices of this court for his majesty’s use, tbim a cajt»a.r 
ad salisftrcieadum ^nm slall he aWalhdeil against him, to compel him 
thereunto; whereupcm the fine, being set and assessed, shall be presently 
paid in; and satis&ction being thareupon made, and entered by l^e pro- 
thonotary upon the roll of the said infonnation, shall be for ever a full and 
Ottfer for, con- final discharge of the ^dndant iWr' the same offence I^e plaintiff- in 
campounding a penal actiott by consent, havii^ by mistake abandmied a 
good cause of action, the court of Common Pleas refused to interfere, and 
rescind the order made thereon ^ 


“ B, M. 12 Jac. I. C. P. 


> Taunt. 850. 





CHAP. XXII. 


Of Judgments hy Confessiok, <m/ Default ; the As¬ 
sessment (f Damages^ by Reference to the Master 
or ProthonotARIES, or hy Writ tf Inquiry; and 
• Proceedings on the Statute 8 & 9 W. III. c. 11. 
§ 8 . 


When the defendant, having no merits, cannot compromise or com¬ 
pound the action, it is usual for him to confess it, or let judgment go by 
default. 

The objects proposed by confessing an action arc twofold; first, in am 
action for damages, to save the expense of executing a writ of inquiry; 
and secondly, to obtain terms, such as n stay of execution, &c. And the 
confession or, as it is usually called from the entry of it, a cognovit aclh-. 
7iem, is either before or after plea pleaded; in the latter case, the plea 
being witlidrawn, it is called a confession, or cognovit actionem, relictU 
verificalime 

An opinion formerly prevailed, that the confession of an action could 
not regularly be made hvjhre declaration, and particularly if the cause of 
action were not expressed in the process ; for if a bill of Middlesex or 
latitat, &c. were sued out in a plea of trespass, the confession of that ac¬ 
tion it was supposed would be nugatory; and therefore in such case, if 
the parties compromised before declaration, a warrant of attorney to con¬ 
fess judgment should have been taken, instead of a cognovit, as a security 
for the debt and costs. But it is said to have been the constant practice 
in the Common Pleas, to take cognovits before declaration, and judgments 
have been entered thereon: which practice was recognized, in a late case, 
by that court And, in the Exchequer, the court would not set aside a 
judgment entered up on a cognovit, and order the money levied thcfcon to 
lie restored, on the ground that no process had been actually served oi|‘,the 
defendant, before he signed the cognovit, nor was at that time sued out; 
it appearing that instructions had been then transmitted to the agent of 
the pliiintiff’s attorney in Londo7i, from the country, to issue a q«o minus, 
which was afterwards accordingly issued, testedM course after the date of 
the cogtwvil In general, however, the confession is made after declara¬ 
tion, and before plea; and written on the declaration, or back of the in¬ 
quiry," or on plain paper, thus: “ I confess this action, or (if in debt,') the 

• Append. Chap. XXII. § 1, 2. ’ * 7 Taunt 70i. 1 Moore, 488. S. C. 

b M § S. * 8 Price* 613. 


Confessing 

action. 


Ol^ects of. 

Befflflre, or after 
flea. 

ReUclA vrrifi- 
caiimit. 


Before decla¬ 
ration. 


In C. P. 


In Exchequer. 


After declara¬ 
tion, and before 
plea. 

Form of. 




Stamping. 


If given by prU 
aoner, when 
attorney must ' 
be present. 




Withdrawing 
plea on. 


Of thes^hoH 
or part df cause 
of action. 


Upon terms. 


^ an amount^ besidea iiis ectsta and chai^ei, Wtanecl ^' tfaidiinai 
in the King’s Beach, or prothonotadea,” in theli^intaimiJ^teaft; tbien 
follow the terms, if any are agreed wn, as that « no judgment be ««•> 
» tered up, or execution issue, imtU default shall be made in payment ti 
the debt, or damages, and costs, by, a certain day;- and that no.writ of 
" exTot shall be brought, <»* bill in equity filed; but that in owm defitttlt 
" shall be made, the plamtifiP shall be at liberty toentm* up judgment, and 
" take out execution, for the debt, or demises, and costs, together with 
" sheriff’s poundage, and all other incidental expenses*." A mmre oeg- 
n<mt need not be stamped, unless it contain any terms of agreement be¬ 
tween the parties •*. But if given by a prisoner, in custody of a sheriff’s^ 
offitcer, it Seems that an attorney must be present, on behalf of the defend¬ 
ant, to attest the execution of it, in the Common Pleas ; though if it be 
given by a prisoner in custody of the nwrshal, it is otherwise ^: And in 
the King’s Bench, we have seen®, a cognovit given by a defendant in 
custody on mesne process is valid, although no attorney be present cm the 
part of the defendant, unless it be shewn that some undue advantage was 
taken of him. When the confession is after plea pleaded, the defendant’s 
attorney, or his clerk, ought to come in person before the master to with¬ 
draw it, in the King’s Bench but this is unnecessary in the Common 
Pleas «. 

Again, the confession is either of the tvkole or part of the cause of ac¬ 
tion. If it be of the whole, and not upon terms, the plaintiff’s aitorney 
may immediately sign final judgment and take out execution thereon ; 
but if it be not of the ivholo, lie can only sign judgment for the part con¬ 
fessed, and the action must proceed for the residue. When a judgment is 
confessed upon terms, in tlie King’s Bench, it being in effect but a con¬ 
ditional judgment, the court wll take notice of it, and see the terms per¬ 
formed : but when the judgment is acknowledged absolutely, and a sub¬ 
sequent agreement made, this docs not affect the judgment; and the court 
rrill take no notice of it, but put the party to his action on the agree¬ 
ment It has been said', that the court cannot hold plea of an agree¬ 
ment upon motion: But it is usual iu practice, to set.aside a judg¬ 
ment entered up, and execution taken out, contrary to the agreement of 
the parties, at the time of confessing the judgment^. And where the 
plaintiff, on the eve of trial, accepted from the defendant a cognovit for a 
certain sum, payable at a future day, in full discharge of the action, and 
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W ik^ fkiiitiff <x^«i p^dti' t6 the <H>g- 

imit! the C(^ Teibsed fo aito^ the 's st&thig a verbal 

agreement that he'iliould have aoeh eoets; Ia ease the ddeAdaAt made de¬ 
salt io^^ymeatj aatd'that 'he 'had made such default^ and m^c the rule 
for the lyaallowanee of such costs ab8<dute ^ 

By a late rule of the cotirtof King's Beach*', '*^ho judgtnent can be Fifing, with 
aiglied upon any cognovit, 'without such cog 1 «»It^ being first produced to k. B. 
the derk of the dodcets, and, after taxation of the Costs, filed with him.” ^ 

And, by the statute 3 Geo. IV. «. 39. § 3. every cognovit aetamem ^vcn When filed, and 
" by any defendant in any personal aetiim, in case the action. In which gtat. 3 Geo. IV, 
" sudi ot^naeil aotionttn shall be given, shall be ill the said court of Kihg's 
" Bench, or a -true copy of such cognovit action&n, in case the action 
" wherein the same is given shall be in any other court, sfaaH> together 
" with an affidavit of the time of the execution thereof, be filed with the 
" said, clerk, in like manner as warrants of attorney, or cqiies thereof, 

" and affidavits ", within the space of twenty one dafs after such cognovit 

actionem shall have been executed; otherwise such cognovit actionem, Cimsoq«ei«Sei of 
** and any judgment entered up thereon, and any execution taken out on o™bw»k”uptcyT*' 
" such judgment, shall be deemed fraudulent and void against the as- ■ ' . 

" signees of the person giving such cognovit actionem, under a commission 
" of bankrupt issued against him after the expiration of tlie said space of 
" 21 days, in like manner as warrants of attorney, and judgments and 
" executions thereon, are deemed and taken to be fraudulent and void by , ■ 

“ that act". And, if such cognovit actionem shall be given subject to any Defe-izancp, iC 
*i defeazance or condition, such defeazance or condition shall be written 
" on the same paper or parchment on which such cognovit actWHcm shall 


be written, before the time when the same, or a copy thereof respec- 
tively, shall be filed; otherwise such cognovit actionem shall be null and 
" void, to all intents and purposes These provisions were extended 
to the assignees of insolvent debtors, by the 5 Geo. IV. c. 61. $ 16. and 
7 Geo. IV. c. 67* § 33. And, by the latter statute °, " in all cases where 
" any prisoner, who shall petition the court for relief under that act, shall 
have executed any warrant of attorney to confess judgment, or shall 
" have given any cognemit actionem, whether for a valuable consideration 
or otherwise, no person shall, after the commencement of the imprison- 
" ment of such prisoner, avail himself, or herself, of any execution issued 
" upon any judgment obtained upon such warrant of attorney, or co^ovit 
"■ actionem, eitheir by seizure and sale of the property'of such prisoner, 
" or by sale of such property theretofore seized, or any part thereof; but 
" that any person or persons, to whom any sum or sums of money shall 
" be due in respect of any such u'arrant of attorney or cognovit aclionent, 
" shall and may be a creditor of creditors for the same, under that act ” 


* 7 DowL & Ryl. 875. 
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These pro¬ 
visions ejitendod 
to assignees oi' 
insolvent 
debtors. 

In wliai (^scs 
execution cannot 
be had, on pro¬ 
perty of insol¬ 
vent, on judg- j 
ment obtainccl 
on warrant of 
attorney, or 
co^vvil, &e. 
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Oeeiticm on 
<t«t. .8 Geo, tv, 
e.S9. 



]^mg kiU, or 
common bail, on. 


Effect of, in 
discharging bail. 

Discharged by 
certificate. 


at m mm u^aifi, but by an iadeatore of saw dab?,, 
pt^ hr which tbe eseqated> it was ajgm^. tbst it s^lA4 

iswful for the obbigees to commence an sction upon the bj(md, pro> 
ceed to judgment,, whenever they should think dt j and upon Judgment 
being obtained to issue execution, and that the judgment sbpidd be, a 
security far the .payme^ to the obligees, <m demand, of ail sums of money 
which then we^^e or might thereafter become due to them: a judgment 
having been entered up by virtue of this deed, the obligees issued execu¬ 
tion, without assigning breaches or executing a writ of inquW > the 
court held, that the indenture, by virtue of which the judgment was mi¬ 
tered np, was in legal effect a cognovit actionem, Mdthin the meaning of 
the 3d section of the statute 3 Geo. IV. c. 39; or if not, that it was a 
eontrivanoj to defeat the provisions of that statute: and the indenture not 
having been filed with the proper officer, within twenty one days after its 
execution, noy jfldgnllut entered up within that period, as required by the 
statute, tJie court;, upon application by the assignees of the obligor, who 
had become bimkrupt, ordered the execution to be withdrawn®. 

If a cognovit be given by an attorney, it seems that the plaintiff must 
first file a ifiU against him, before he signs judgment thereon^: and in 
general, common bail must be filed for the defendant upon a cogfwvU; 
though, if judgment hew been irregularly signed, without filing common bail 
for the defendant according to the statute, till after the term succeeding 
that in which the writ was returnable, and after the judgment itself has 
been entered up, tlie defendant, we have seen ®, having given a cognovit, 
is estopped from objecting to the irregularity, if the plaintiff has filed 
common bail «m«c pro tunc, before the time of making the objection. We 
have also seen in what cases the bail are, or are not discharged, by 
taking a cognovit from the principal. And a certificate, it may be remem¬ 
bered, will dischaige a cognovit, given after a secret act of bankruptcy, for 
a debt previously due, with interest and costs ®. 



Jufiginent by 
^ault, wbat. 


Judgment by d^auU, which is an implied confession of ^e action, fs 
either by non sum itiforinatus^, where the defendant'^ .{StIOnwy, having ap- 
pear<^,)^says that he is not informed of any answer rol(e%iven to tlte ac¬ 
tion j or by ni/ dicit^, where the defendant himself apj^u^, but says no¬ 
thing in bar or preclusion tliereof: And the latter judgment, which is the 
more usual, is either for wtmt of any plea at all; or fiw* want of an is¬ 
suable plea, after a judge’s order for time, on the terms of pleading is- 
sut^ly; or ^hen the defendant pleads a plea not adapted to the nature of 
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liiief Mtbtt, (Hr'Vhidi ttiay be cofctuderdS'tts' a iin!ll{|]r, or iisi and Yexa* 
flods, nr not pli^ed in dtie time, or proper mamier. 

On tbe expiration of the time for pleading, a nik to pkad having been Searching for 
^ven, a plea demanded, when necessary, the plaintiff’s attorney should 
ifearcA for a plea, if not delivered to him, with the clerk of the papers, 
who receives special pleas in the King’s Bench, and ynth the clerk of the 
judgments, who keeps the general issue book at the King’s Brach office, 
or at the prothonotories’ office in the Common Bleas ; and if no plea be tiitwhat cases 
delivered, or found at either of those offices, the plaintiff’s attorney may 
sign judgment, as for want of a plea: And judgment may be signed in want of plea, or 
like manner, if the defendant do not rejoin *, plead to a new assignment, 
or join in demurrer, when necessary; or, in the King’s Bench, if he do 
not return the paper or demurrer book in due time. If the defendant For want of 
plead a false plea of judgment recovered**, or other plea that is not is- **®“®*’^‘* P*®** 
suable after a judge's order for time to plead, on the terms of pleading 
issuably, tlie plaintiff, we have seen •*, may consider the plea as a nullity, 
and sign judgment. So if the defendant, being under an order to plead 
issuably, plead several pleas, one of which is not issuable, the plaintiff, in 
the King’s Bench, may sign judgment as for want of a •pica, although the 
other pleas are issuable ^ : Where the defendant had obtained an order for 
staying proceedings, upon payment of debt and costs, which had Iwsen 
taxed, and afterwards abandoned the order, and jdeaded a judgment reco¬ 
vered, the court held, that the plaintiff was at liberty to sign judgment, 
the plea filed being a fraud upou the judge’s order®. And judgment may 
be signed in the Common Pleas, if a declaration in de&t demand hvo 
thousand pounds, and contain several counts, each of which states a less 
sum, e. g. Jive hundr^ pounds, and the defendant, being under terms of 
pleading issuably, plead thereto, that he does not owe the said sum of Jive 
hundred pounds But if the defendant, Avhen under an order to plead 
issuably, put in a plea which, though informal, goes to the substance of 
the action, the plaintiff cannot sign judgment, as for want of a plea s; nor 
can judgment be signed, if one of several pleas be merely demurrable **. 

When the defendant pleads a pica not adapted to the nature of the ac- When plmu not 
tion, as nil debet in assumpsit *, or non assumpsit in debt &c. the plain- turelrf ^tiom 
tiff may considerjt ^ a nullity, and sign judgment. But a plea in as-> 
swmjmt, that thd^'id^endant did not undertake, (omitting the wor^ " or 
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ill manner and fonn^ &e. with a mnehieiein to the coontiy, ie 
not so unintelligible, as to entitle the plaintiff to sign judgment as for wwnt 
of a plea*. So, the plea of nil dehd in an action of debt on Judgment **, 
dr not guilty in an action of debt on a penal statute °, is not such a nul- 
litynos will ivarrant the plaintiff in signing judgment; nto can judgment 
be signed in a qui tarn action, for entitling the plea with the names of the 
parties, without the addition of qni lam, &c. to the plaintiff’s name **. 
So, a plea, in debt for 1800/. that the defendant does not owe the said sum 
of 101- above demanded, &c. is, it seems, sufficient, and the amount may 
be rejected as surplusage And a mis-statement of the defendant's Chris¬ 
tian name, in the commencement of his plea, does not entitle the plaintiff 
to treat it as a nullity, and sign judgment as for want of a plea 

In the King’s Bench, when a plea is clearly absurd on the fece of it, as 
where it attempts to set up as a defence, a judgment recovered in the Ex¬ 
chequer in Ireland, before the cause of action accrued, the plaintiff may 
consider it as a nullity, and sign judgment as for want of a plea, without 
a previous sr^dication to the court ^ : And a plea of set off for money due 
on a recogniaance, and also for money due upon promises, pleaded to an 
action of debt on bond, as if to an action of assumpsit, was holden in that 
court to be a nullity, and that the plaintiff might sign judgment So, 
where a sham plea was pleaded, of judgments recovered in the court of 
piepoudre in Barthokmieni Fair, in terms obtriously denoting fictitioos pro¬ 
ceedings, the court reprobated the practice ; and, considering the plea as 
a nullity, suffered the plaintiff to sign judgment as for want of a plea, 
and made the defendant's'attorney pay the costs of it, and of the appli¬ 
cation *. And where the defendant first pleaded in abatement, and after¬ 
wards, without applying to the court for leave to withdraw that plea, 
pleaded a judgment recovered, the court held that the plaintiff was at li- 
iKuty to sjgn judgment as for want of a plea So, in the Common Pleas, 
where the defendant pleaded the statute of additions in abatement, the 
courl( held the plea to be a nullity, and gave the plaintiff leave to sign 
judgment *: and I^ord Almnley, in delivering the opinion of the court, 
observed, tliat perhaps it would hai’e been the more regular mode of pro¬ 
ceeding for the plaintiff to have signed judgment as for want of a plea,- 
wJthout any application to the court, and thus have put the defendant to 
move to have that judgment set aside In the latter court, if the de¬ 
fendant plead a subtle pica, to ensnare the plaintiff, the court will permit 
the plaintiff to sign judgment, unless the defendant will amend But, 
unless the plea be manifestly absurd on the face of it, or probably a sham 
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plea% the plaiatiiF>.in the King's Bench, will not be justified in signing 

judgment as fbr want of a plea, without a previous application to the 

courtwhich is also necessary, after the defendant hag been ruled to 

abide by his plea ■’. If the defendant plead in ahatement, without, an af- For want oradi. 

fidayit of the truth of the plea ■*, or a plea of tender without paying mo- pfca^i’n al«^' * ^ 

ney into court ®, or if, after craving oyer of a deed, he do not set forth .the 

whde of it ^ the plaintiff, in either of these cases, may sign judgment as 

for want of a plea. But judgment cannot be signed, in the King’s Bench, 

after a pica in abatement, because the affidavit to verify the truth of it 

was sworn before the defendant’s attorney s: And in general, when tlie How to proccvil, 

matter is doubtful, it is the safest course not to sign judgment, but to '* 

take issue on the plea, demur thereto, or move tho court to set it aside 

When sham pleas, however, are pleaded, calculated to raise issues re- When jdeas ai 
quiring different modes of trial, as a set off for money due on a reeog- 
niaance or judgment, the issue upon which is triable by the record, and 
for money due on simple contract, the issue upon whicli is triable by the 
country, the court of King’s Bench, on an affidavit that the pleas are 
false, will suffer the plaintiff to sign judgment as for want of a plea, and 
make the defendant, or his attorney, pay the costs occasioned by the pleas, 
with the costs of the application And the plaintiff may sign judg¬ 
ment, as for want of a plea, if the plea be palpably a sham pleaSo, 
where a sham plea is such as to make it necessary for tho plaintiff’s at¬ 
torney to consult counsel, and thereby aiuse delay and expense, the court 
will permit the plaintiff to sign judgment, and make the attorney pay the 
costs*: And, in a similar case, the costs were ordered t(» be paid by the at¬ 
torney, though it appeared that he was expressly instructed by the de¬ 
fendant to i>lead a dilatory pica But the court of King’s Bench will 
not grunt a rule for the plaintiff to sign judgment as for want of a plea, 
merely on an affidavit that the plea is false, unless it be also shewn that 
it is vexatious, and calculated to create unnecessary delay and expense 
And where the defendant, after delaying the plaintiff, and deluding him 
with promises of payment, pleaded a plea of judgment recovered, the 
court of Common Pleas refused to set the plea aside, and permit the 
plaintiff to sign judgmentTo support a motion for leave to sign judg- 
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meiltasJDr Item 

pl«8d«d> there must he ea eSdavitt in 4h(e fJuit th«f 

aatrtte^* jbeen. j^ieaded nnder a mle to plead 

dooble> it is not necesaary first to move to Mtaaide the rilled . 

When the defendant plteads bdFore he has i^poaredor tidcen the dei^ 
cltmtion out of the offioe^ or tnifore the bail are perfected in a b^able 
cau8e,*'> the plaintiff my ecaisider the plea ns a nulHty, and s%n judg* 
ment. So, if the .defendant plead in abatement after a gemral imparlo 
ance, or to tbe jumdiction of the court aftor a rpecmj imparlance, the 
plaintiff, we have setai *, may sign judgment as for want of a plea: And 
judgment may be signed, when he pleads in abatement, after the expiiWo 
tionof/owr days inclusive from the delivery, w filing and notice of de¬ 
claration So, if tbe defendant plead in abatement to one count, and in 
bar to others, after the Jmr days allowed for plcadii^ in abatement, it 
seems that the plaintiff may sign judgment*. But a judge's summons 
retumabh' fjefore judgment signed, though after the time for pleading has 
expired. ojK'sntt^ os a stay of proceedings •*; tberefiffe, the plaintiff in 
such case cOnnot mgn judgment, without first attending the summons **: 
And, in gcniaul, though a plea be not pleaded in due time, yet if the other 
party do not take advantage of it immediately, the defendant may deliver 
his plea at any time before judgment is actually signed against him K 
In the King's Bench, when a plea of solvit ad diem, which ought to be 
delivered to the plaintiff fs attorney, is entered in the general issue book 
or a plea is JiUd in the office of the derk of the papers, that ought to be 
delivered to the plaintiff’s attorney‘, the plaintiff may consider it as n 
nullity, and sign judgment; as he may also, in the Common Pleas, if the 
general issue be not delivered in form or if a plea be pleaded by an at¬ 

torney of another court ”; and judgment may be signed in th%t court, 
when a defendant files two pleas at several times on the sarnie day, in order 
to mislead the plaintiff by the second plea **. So, if several pleas be filed, 
to the whole or port of a declaration, without a rule to plead sevmJ mat- 
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ten bda^ djravm upf or iastrttctums gi^mi &r it to the okrk of the rules> 
tb^ are considered, io the King's Bendb, as a nullity, and the plaintiff may 
sign judj^ent *though it seems that, in the €!ommon Pleas, the prao« 
tice is for the defendant to apply to the court, to stdhe out one of them ^: 

And, in both courts, the plaintiff may sign judgment, if the plea, when 
necessary, be not signed by a counsel or serjeant 

A judgment by default, we have seen.*, is irregular, when the defend- In what cases 
ant, in an action not bailable, has not been served with a copy of process; 
or when there has been no declaration regularly ddivered, or filed and no* I"*' 
tice thereof given to the defendant'; or when it is signed before the de¬ 
fendant’s appearance, or without entering a rule to plead, or demanding a 
plea, when necessary ; or before the time fw pleading is expired; or after 
a plea has been regularly delivered, or filed*. So, when the plaintiff de¬ 
clares absolutely, before the defendant has appeared, he cannot sign judg¬ 
ment, after plea, for want of his appearance **: And a judgment signed 
contrary to good faith may be set aside ^ But if a defendant accept a de¬ 
claration, and act as if an appearance had been entered for him, the court 
will not afterwards permit him to set aside a judgment, on the ground of 
his not having appearedAnd an irregular judgment cannot be set 
aside, after the defendant has given a cognmit ’; or attended and cross 
examined the witnesses, on the execution of a writ of inqtiiry 

The plaintiff may waive a judgment by default “ ; or, if irregular, the Waiving judg- 
defeudant may move the court to set it aside. But the motion for this default. 

, . . ..... . Setting it aside, 

purpose must be made in term time, or notice given of it in vacation, imo for irregularity. 

days at least before the day appointed for executing the inquiry °. And, 
in the Common Pleas, it is said there can be no motion to set aside a judg¬ 
ment the last day of term, unless it appear that the defendant could not 
have apjdied sooner p. If the judgment be regular, yet when the plaintiff When regular, 
has not lost a trial, the courts on motion will set it aside, upon an aifida- 
vit of merits; the defendant undertaking to pay the costs % to plead is- 
suably instanter take short notice of trial *, and give judgment of the 
term, when necessary, so'as to put the plaintiff in the same situation as if 


• P«* BvUer, J. in IJedfmt ^ GatfiitU, 
H. 26 Geo. III. K. B. ArUe, 472,3. 563. 

^ 1 Boa. & Pul. 415. 

* B. £. 18 CoTi 'll. K. B. and see G 
Durnf. & East. 49^ 2 Chit Rq>. 319. 

<• Pr. Reg. 262. 8 Bos.& PuL 171. 8 
Taunt 866. 2 Moore, 220. 

• Ante. 613. 

> * 4 Taunt 818^ 

< M 545. 

Per Cut, M. 44 Geo. III. K. B. 

> IS Pricey 489. 
fc mow Rep. C. P. 309. 

17 Durn£ & East 206. AtUe, 242. 502. 
"4 Taunt 545.. 

* T. 28 Car. 1. K. B. Cas. Pr. C. P. 124. 
Fr. Reg. 294. Bamee, . S. C. 


® AtUe, 513. 

r Cas. Pr. C. P. ISO. AnUt, 499. 

0 1 Salk. 402. 2 Salk. 518. Barnes, 242. 
1 Chit Rep. 226.232. 

' InUarUer, it has been said, means within 
twenty four hours. Pryce v. Hodgatm, E. 25 
Geo. III. K. B. and see i Tannt 343. Sed 
quetre, by whom this account of hours is to' 
be kept; and whether indarUer, as applied to 
the subject matter, may not more properly be 
taken to mean, “before the rising of the 
court” when the act is to be done in court; 
or “ before the shutting of the office on the 
same n^ht” when tne act is to be done 
there? 6 East, 587. (5). 

* Bwnet 242. 1 CiiH. Rep. 286. 832. 
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In a P. 


Terms imposed, 
on setting it 
aside. 


.Tndgment liy 
didauft, inteilu-i 
eulory or fiiiaL 


IIov' signed, in 
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In C.P, 


Proceedings on 
final judgment. 


JJntoring judg- 
iWMits ly non 
jnum mjhrnmtut, 
imd iioing 


^ ^gtasnt 

iif th 0 ^de&iid{bit^ad*tBitagexof » nicety in’^ptead- 

iag '’ j &r t0 iel to pieedt any matter whicb fdoea-not go to Uie me* 
tlio caate'^M/jSo/swbene a^dsfeadant, ImTiagngiiind legal defence^ 
fa4d refttsed et|aita|^teniis of :«oftapreaQii»,:; tkier eoaer^ of Comnxm Pleas 
would n<^< set the Jiad^mitfa&d permit-hm to plead Bat the' 
, Btetoteflf’limitotionlsds oonsideredjBS.a plea to the merits *t and, in the 
latter codrt>,>^tik&^:4efendaDtluiEbeen,allowed to plead, his bankruptcy*’, 
or infiincy t. Ia tike King’s Benoh>> tbe affidavit of merits must appear 
to hare been made by the defendant, or his attorney or agent**; And an 
affidavit, that the defendant is advised and believes he has a good defence 
to the action, will not satisfy the omdition of a rule, whidi requires him 
to^swear to a good defence " on the merits*.” In general, the affidavit is 
made by the defendant’s attorney **; and, in the Common Fleas, if it be 
made by any other person than the defendant, he mnst swear cither that 
ho is ti>e Js^udaat’s attorney, or managing clerk to the defendant's attor* 
aey *. On setting aside a judgment and execution for irregularity, the 
court of KtUg’s-Bmich w'ill restrain the defendant from bringing an action 
of trespass, unless a strong case for damages be shewn 
A judgment by defoult is interiocuiory or Jincd. When the action 
sounds in dam^es, as in assumpsit, cm)em7it, trover, trespass, &c. the 
judgment is only interlocutory, that the plaintiff ought to recover his 
damages,” leaving the ammint of tlicm to be afterwards ascertained": 
And the judgment for the plaintiff, in these actions, is also interlocutory, 
on demurrer, or nid tid record. In debt, the judgment is comnwmly Jinal° ; 
though a writ of inquiry is sometimes necessary, or may be sued out, for 
assessing them i*. In the King’s Bench, the judgment, whether inter¬ 
locutory or final, is signed on a paper, called a judgment paper, with the 
clerk of the judgments i an incipilttr being first entered on a roll, of the 
torm it is signed : In the Common Pleas, it is signed on a judgment paper, 
by the prothonotaries; warrants of attorney being first written on parch¬ 
ing, and filed with the desik of the warrants. And, on a final judgment 
|n both courts, no rule for judgment being necessary, the plaintiff may in 
'genend proceed immediately to tax his costs, mid take out execution. 

Formerly^ it appears, no judgments, either by non sum informaius or 
ntkil dacif,:oeuId have been entei^ of record in riie Common Fleas, with¬ 
out the QOtke and commandment of the ju^es; nor any costs of suit 

* 2 Sir. 823. } K^. 343. 1 Bur. ■ 5 Taunt. 806. 1 Marcb.S91. S. C. 

88^. '2 K*i*290l si c. i4»-ml|J‘ 24 ■ "T Chit B£5». 97. 

©ewTII.'K.B. - >1 Dm A lOfc lktt teel8Price,« 

'• »»^Slr.-“te42.'! , . - ; *60..''.. 

SafoKf fto- CttT. H. 37 Gep.HS. K.P. 

S. 24 <3^. HI. K. B. >S Taunt 408. 

.'.jl^T^at WS. . > . - "* I Chit ilqii.'134. and'see at 838. 

• .A SBtt- 300; Madkaisie v. ‘ A|)pead. Omp. XIHIi $ S4, Ac 

f'Bu.A ‘'A{.$71,Ae. 

.a',it(*iA'Pi»i.82. ,'■■■ 



m xGrnmm DBFAoi.t; ^ 

upon may of'the«aiA judigioeiit^ befoiQ ib^oMts ii^ taxed and «!<• eosts tticKODi in 
lennd’bjr eome of the judges of this ooort. A&nnrardsy' llie pwnhono** ^ 
tories were deputed and appointed by the court, to take order for the en¬ 
tering of all such judgments, before they were entered of reoOTd; and a 
rule was made, for preventing abuses, thirf: no clerk or attorney shotdd 
•enter of record any of tihe said judgments^ of, set down any costs of suit 
thereon, before the said costs were rated and allowed by <aie rf the judgea 
of this court, or by the prothonotary in whose office same should be 
entered of record, and wtiirant given by him, under his hand, for the en¬ 
tering of the said judgment»And, by a subsequent rule, «the protho- When signed, 
notaries shall not sign any judgment by confession, either by now mm in- 
Jormatus os nihil dicit, unless the same be brought to be signed within 
twenty days after the end of Trinity, Michaelmas, or Hilary term, and at 
or before the first day of Trinity term, in every year; unless the attorney 
or derk do produce before them a warrant or ^varrants of attorney, bear- * 

ing date after the end of such term, and then the judgments on such war¬ 
rants so produced, may be signed at or before the essoin day of the sue- * 

ceeding term in every year, and not after But, notwithstanding this 
rule, judgments are now signed at any time in the vacation'. It is also Judfpnent paper 
a rule in the Common Pleas, that " no judgment whatever, except final ‘felt 
judgments upon posteas and writs of inquiry and non presses, shall be 
signed by aify of the prothonotaries of this court, unless the stamp of the 
clerk of the warrants be first impressed on the paper whereon such judg¬ 
ment is to be signed, whereby it may appear that warrants of attorney are 
duly filed And accordingly, the practice in that court, on signing 
judgment by default, &c. is to file the warrants of attorney, on unstamped n 

parchment, with the clerk of the warrants, who marks the judgment pa¬ 
per, before judgment is signed thereon by the prothonotaries. 

In the King's Bench by bill, or in the Common Pleas, judgments by Entries on rolL - 
default are entered on a roll of the term of which they are signed; but, in 
the King’s Bench by original, they are entered of the term of the decla¬ 
ration : and, in the latter court, entry is the same, whether the judg¬ 
ment be for want of a plea, or for not rejoiniiig, surrebutting, or joining 
in demurrer, or for not returning the paper book; but, in the Common 
Pleas, where the pleadings are supposed to be entered of record as they 
are pleaded, the judgment roll states the previous proceedings, and the 
particular defeult upon which the judgment is given. ' In the King’s By whom made. 
Bench, the entries are made by the plaintiff’s attorney; in the Common 
Pleas, by the derk of the judgments, witkiiyhom the writ of inquiry is left 
» for riiat purpose ® ; and there is no necesaty, in Ibat court, for a subsequent 
continuance, between the parties, after judgment by defeult, arid writ of 
inquiry ^warded': but, in the King’s Bench, it is said to be otherwise. 

•B.E. 11 Jbc.I.aP. C.V,Jiae,96. 

*'B.T.fi»C5»iII,Kg.8.C.P. 'lUT. i3Geo.lL»««.8.GP. 

' («)• »11 Co. 6. 6. tdv. 97. I EoL Abr. 

<R.M.5Geo. n.C.P. ana>eeE.H. 486. 

14 & 15 Cbr. IL S. B. H. S & S/oc.II. 




bai^ntpt nidit ( 
^titM to e^e- 
«itioovon 
inent by dmultr 

&C. 


Damages, how 
wcerltuued. 

In general. 


By reference to 
master, in K. B. 
or prothonota> 
lies, in C. P. in 
actions on bills 
or notes. 


On covenants 
for payment of 
turn certain, &c. 


or ' 

a 'iAiIaaii^ cctiuidmtiM ^httiriiaE me enjr judjgatettt 

etiteined bjr defimlt, ewodeadm., <« nt2 d^r'Midtall a^’ lihdself df meh' 
memiCioii, to the jHMgiidito of etiber&ir but afcall be paM^fe- 

tdde with aaob taeditohiJ^ Ott Btototo>' the cesrt 'iof Kh^s Betted 
would not set esade an *issitod Upon a jtidgment obtained bf Mt 

dicit, and servtH aad lemd bf sebsuie itpoa the ptt^ertjr of a bahktupt, 
before hie bankrupt*^; the stotute not rendering the execution in such 
case iroid, but mcr^y enacting, that the plaintiff in such executioiP’shaH 
be ptid rateable with the other tu’editora^. 


After interlocutary judgment, the amount of the damages, sustained by> 
i,he plaintiff is ascertained, .either by reference to the master in the King’s. 
Bench, or j^nhosolories in the Common Pleas, er by writ of inquiry. In 
general, a writ of inquiry is awarded: but this is a mere inquest of office, 
to inform the conscience of the court; who, if they please, may themselres 
assess the damage^ with the araent of the plaintiff S or direct them to be 
assessed by the pn^er officer: And it is accordingly the practice, in actions 
upon bills of exchange and promissory notes, instead of executing a writ 
of inquiry, to apply to the court in term time’**, on an affidavit* of the na<. 
(lire of the action, &c. for a rule to shew cause why it should not be 
referred to the master in the King's Bench, or prothonotaries in the Com> 
mon Pleas b, to see what is due for principal and interest, and to tax the 
plaintiff his costs, and why final judgment should not be signed for that 
sum, without executing a writ of inquiry j upon which the court will make 
the rule absolute^, on an affidavit of service, unless good cause be shewn 
to the contrary *: In mention, a judge on summons, and the signature of 
counsel, will grant hi8.>?ai^ for drawing np the rule*. And a similar 
role or order may be obtained, in actions on covenants for the payment of 
a sum certain as upon a mortgage*, for rent ”, or arrears of an an- 


‘ e Geo. IV. c. 16. § 108. 

** b Barit. & Cres. 69S. S Dowi. & ByL 
159. S. C. 

* 8 Wms. Saund. $ Ed. 107. (2.) 2 Wils. 
S72.374 S 61,2. tloug. S16. mn- 
A»r,v. Preston, £. '25 Geo. IIL C. P. 1 H. 
Blae. 252.529.542. 4 .Durt^. & £38(^275. 
? Durnf, & Eaat, 446,7. 4 Taunt. 1^, 9. 
1 Cl^ Rep, 621. a. And in confimuUion of 
this 4fclnae, it may be, observed, that tbe 
elrartS have the poves of setUng aside inqul* 
dtiora^^r iMUih or excessive, damages,;, and 
in increasing ^6^. .Say, 

Daia;'i;^,l!i%, ^ m Ate, 672. 

“ Gep, B. '■ ■ 


* Append. Chap, XXM. | Sffi, 

* Id. § 31. 

* 1 H. Blac. 541. 

** Append. Chap. XXII, § 32. 1 Chit. 
Rep. 469. (5). 

t 4 Dumf. & East, 275. and see 1 H. 
Blac. 252.529.541. 2 Bos.& Bui. 55. And 
for the form of tbe judgment, upon tliis rule, 
see Append. Ch^. XXII. § 34,5,6. Chap. 
XXXL § 7 .. . . , , 

AppenA Oiap. X'XII. § 88. 

< 2 R. 46,% M nofis. 

“ Douj|. 816. 

" 8 Durnf. A East, 826. and see 2 Chit. 
R^.;^4j 5.265;; (a). 

. “ 8 Durnf, & j^t, 410. 6 Taunt 866, 
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I 

or apiw«Q aDrard;^. Ofl demunvr to 

on«,i!«8it es a ofi«x<i%«i!^f«»d jadginj^itt lb» to 

to other ooimts on whidi k»ae was jeinedj, the court of iOi^s Bench m- counts, 
ierred it to the mastesr, to see what was doe to .the iduntilT on the ^nrtaeer®. 

In such case, however^ & noUe proneqtd nuist be entered on the crtbct: 
counts But this entef need not be mad*^ before the reference to the 
master; It is suffidtait! if done at any time before final judgment ^ 

In the King’s Benbhj where interlocutory judgment was signed, and After death of 
the plaintiff died on a sulwequent day in the term, the court granted a 
rule to compute principal and interest on tbe bill on which the action was 
brought ^: and a similar rule was made absolute, on producing a copy iff On copy of 
tl»e bill, verified by affidavit of the plaintiff’s attorney; the original having **‘’*®" 
been stolen out of his pocket, and no tidings of it obtained s. In the Ex- In Exchequer, 
chequer, it was not formerly usual to refer the question of damages to the 
master, in actions upon bills of exchange, &c. ; but this practice has since 
been adopted, and put upon the same footing as in the other courts ^ 

The practice we are now speaking of is confined to cases, where it ap- When not 
{wars on the declaration, that the action is brought upon bills of exchange 
or promissory notes S or other actions wherein the quantum of damages 
depends on figures, and may be as well ascertained by the master or pro- 
ihonotarics, as before a jury: And therefore, where the defendant had 
suffered judgment by default, in an action'of assumpsit on a foreign judg¬ 
ment, the court of King’s Bench refused to make the rule absolute, fia* U 
reference to the master ; saying, this was an attempt to carry the rule fur¬ 
ther than had yet been done; and as there was no instance of the kind, 
they Avould not make a precedent for it*. In a subsequent case"®, the 
court refused to make the rule absolute, in an action upon a bill of ex¬ 
change for foreign money ; the value of which is uncertain, and can only 
be ascertained by a jury": and, in another case", they would not direct 
the master to allow re-etchange, in an action upon a bill of exdiangc 
dra^vn in Scotland, upon and accepted by the defendant in England. It 
should also be observed, that such a rule cannot be had in assumpsit fer a 
sum certain, due upon an agreement p ; nor In an action upon a bottomree 
bond^; or tp astertain the damages sustained by the plaintiff, in an action £ 
of debt on d judgment recovered on a bill of exdiange *: And in caoenant 


13 Price, 63. but see 14 East, 623. € 
Moore, 331. 

* 2 Chit Rep. 82. 

* PerCux. ■, K.B, 

< 7 Duraf. & East, 478. 

® 2 Ssnilh B, 4ft, 7. wi 

* Per Cur. H. 46 Geo. III. K. B. 

^ 1 Maule & 229. 

,* 8 Maule & SeL 281. and see 2 Chit. 
Hep. 233. (e). 

■> 1 Anstr. 246^ 

‘ 4 Price, 134. CShittyon Bills, 8 Ed. 474. 
*■ 8 Durst & East, 648. 


* 4 Durnf. & East, 493. aSd see I Maule 
& Sel. 173. 4 Campb. 380.. I Stark. Ni. Pri. 
219. S. C. by which it appews, that the 
platBtiff is not ^tilled to interest on a fo¬ 
reign judgment. 

" 6 Duraf. 8 e East, 87. 

" Cro. Eliz. 636. Cro. Jac. 6i8. 1 Chit. 
R^. 621.627. 

" 12 Bast 420. 

P Per OiTO. 87 Geo; III. K. B. 

' PaltHv.A^i>(fon,£.88Geo.in. K.’B. 

»8 Dutitf, & East, 393. 2 Chit, Rep. 2^. 
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Buak^ 

iS(Dglit 0 td.t^ruA a^aficeiito JU and. bills ta t|ie.«Bcpnjk vS: 10()li00(E. 
jtnd the defendant and ethers agreed to«nb«ind«Dnnifj the |)Iup1tifi8 te Uie 
same amount, in certain aUqmt prqiottions, of which the defendants pro- 
...portion was 5000/.i and the plaintiiit alleged that they had been obliged 
to pay the whole 100,000/. ^ the Bank, and. depianded of the defendant 
his proportion of 5000/^, in which action the plaintiffs had. judgment on 
demurrer; the dxtit of'Hing'S Bench refused to refer it to the master, to 
compute the principd; and interest due on the deed, considering that it 
was not a mere question of computation of principal and interest, but that 
it was open to the defendant, before the sheriff’s jury, to enter into ques¬ 
tions of collateral satis&ction of the plaintiff’s demand, from securities 
and effects of L. and B. the principals, in their hands *. 

, The plaintiff, in the King's Bench, may obtain a rule for referring a 
bill of exchange to the m.aster, on the day on which interloentory judg¬ 
ment is signed for \rant of a plea^, or for not producing the record ‘; but 
where it is signed upon demurrer, it has been the practice not to move ftw 
such rule hntil the following day And, in that court, the rule absolute 
for computing principal and interest on a bill of exchange, must be served 
on the defendant, before final judgment can be signed, as well as the rule 
nisi and in serving the latter rule, where there are two defendants, the 
service should be on both but it is sufficient to serve a copy of the rule, 
without shewing the original t It has also been decided, in the King’s 
Bench, that the plaintiff's attorney is not bound to serve the defendant 
with notice of computing principal and interest, on a rule or order of re¬ 
ference s, or a ctqiy of the master’s appointment for that purpose ^ unless 
the defendant has obtained and served him with a rule to he present at the 
taxation * j the defendant having notice of the proceeding, by service of 
the rule am, so as to be present if he pleases. But, in the Common Fleas, 
notice must be given to the defendant, of the prothonotary’s appointment 
to Compute principal and interest on a bill of exdiange^: The reason is 
BW to be, tlmt this proceeding of a reference to the prothoimtary is substi¬ 
tuted for a writ of inquiry ; and as it is necessary for the^plaintiff to give 
‘notice to the defendant of the execution of suiffi writ, so he Inust give him 
notice of the prothonotary'a appdlntment to compute principal and interest, 
in order that he may have an opportuni^ of bringing forward any facts 
whidi may have occurred, to reduce the sum which the plaintiff seeks to 


^ * U Rsfo and see S Bam. & Crea. 

1148: 3 & Ryl m S. C. 

Sbule & Sd. 109. . 

” ikm & AM, 762, I Bowl A ByU 
> if Jfotde ft SdL 10& and cee S Smith R. 

. 1 %, i/;,-?' .r ' ■ . 

^ Hep. 483. (a). 


* Sellers V. Tujkn, H. 64 Geo. IH. K. B. 
Imp. K.,B. 10 £d. 410. The same point 
was ruled by Barley, J, in H. 66 Geo. Ill, 
K, B. 1 (!%1t. Rep. 467. in roImi and see 
the eases of Clari v. 0'ood, and Famer v. 
rood, R. 66 Geo. UL K. B. Id. 466. (a). 
ttceord. 

» 1 CbllRtp. 469, 70.693. 

turn. 

., 6 4 Taunt. 487.. 



And jtidgnftoit &!&S‘g!0n0'%’deiMt 
ddlitegcdanCj pKvidiia to tlio'Jtid^ont om W iboidsi' M 
tolcnting the note to the'master or’prothoBotai 7 *. 


A writ of inquiry of liams^s ie 21 , judicial \mt, issuing out of the court 
wliere the action is brought; and must be sued out^ after interlocutory 
judgment, in all actions wherein damages are recoverable, as in assumpfit, 
covenant, case, trespass, &c. except where they are referred to the master 
or prothonotaries, on bills of. exchange or promissory notes, &c,, or 
are confessed by the defendant. After judgment, a writ of in> 
quiry is in general unnecessary ; and the court of King’s Bench would npt 
direct such a writ to be executed, at the instance of the defendant, after 
judgment by default in an action of debt. But where an action is 
brought on a judginent, the plaintiff may have a writ of inquiry, after 
judgment by default, to recover interest, by way of damages, for the de¬ 
tention of the debt And in actions upon bonds, or on any penal sum, for 
nonperformance of covenants, &c. a writ of inquiry is necessary, for assess¬ 
ing the damages, after judgment for the plaintiff on demurrer, or by con¬ 
fession or nihU dicit, by the statute 8 & 9 W. III. c. 11. ^ 8. In actions 
on the statute 2 & 3 Edw. VI. c. 13. fur not setting out tithes, there must 
also be a writ of inquiry, after judgment by default, to ascertain the value 
of the tithes So, in an action of debt for foreign money, a jury must find 
the value of the money ^: And it seems, that in debt for use and occupa¬ 
tion, a writ of inquiry is necessary, after judgment by default, before sign¬ 
ing final judgment 

The writ of inquiry is directed to the sheriff of the county where the 
venue is kid^; setting forth the proceedings which have been had in the 
cause i " and that the plaintiff ought to recover his damages, by occasion 
“ of the premises: But because it is unknown ^hat damages be bath sus- 

tained by oj|psion the^f, the sheriff is commanded, that by the 0 ^ 
“ of twelve honest and lawful men of his county, he diligently inquire 
“ the some and return the inquisition into courtIt was formerly 
doubted, whether a writ of inquiry could be directed to. the sheriff of a 
Welch eounty s ; but it is now settled that it mayIn an action, on the 


» 4 Taunt. 467. 

1 Bos. & Pul. S69. S Chit. Bqi. 119. 

' 7 Dut-nf. & East, 446. and see 2 Dundi 
& East, 76, 9. 8 Dumf. & East, 896. 1 
East, 486. 1 'Maule & Sel. 171. 1 Chit. 
Rep. 478. 687. 2 Chit. Eep. SSiL, 1 DowL 
& Hj»t 16. 1 Bing. 368. But the pWntiff 
is not entitled to interest on afore^ ju4g- 
lUent. 1 Maule & Sel. 178. 4 Otmpb. 880. 
I Stark. Ni. PH. 219. S. C. but see 1 East, 
486. semb. contra. And it seems to be a 
rule, in othexcasesi that interest on the judg¬ 


ment is allowed only where the original 
carried interest. 8 Price, 860, and see S 
Mbore, 4]8i 1 Bing. 868, SjG, cited. 

“ a Barn. & Aid. 685, I Bowl. & ByU 
5S9. S. C. and see'l Chiti Rep, 687. 

• 2 IdL P. R. 781. 

^ Append. Chap. XXII. § 47, Ac. 

* 262, S. Lord Snd 

Puller, J. th(ii(ight it nl%ht be directed to the 
riieriff of the next county. 

^ msam v. Wmirns, T. 26 Ged, III. 
K, B. 
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Writ of inquiry, 
what, and when 
it lies, after in- 
terlqcutoiyjudg- 
ment. 


After final 
judgment. 


Direction, and 
form of. 


Amendment of. 



Signiag, and 
waling, &C. 


Wben allowed, 
nr not, for«up> 
plying orniwion 
of jury at trioL 


Kot allowed in 
detinue. 

In replevin, on 
di strew for rent. 


On traverse of 
r^urnto man> 
damns. 

In at^on for 

m. 


Qfteeppm tund promiMK ^ aenaat as t6fbiie |»e. 

aeii«a> and «b t<K^i9eo«o4 »fwriwdgwi.*'A iatfukf was taJttfa 
ou^ to inquire what daspagea the jda&atiff had sUBtaiii^, 5y oemsioa 
ite premises i and upon thd retm&ef thi^ it was moved to amend the 
writ, and make it> 5jr (teeasim of the mot perfitrmng the \firri promise: 
and upon ^the atttkoritjof Baker v. Camp&eU\ the writ wae amended 
in thia caae ; the ^ the judgment by de&ult being a warrant to 
amend tiy So, if tbe award of the writ of inquiry on the roH be right, 
the teste of the writ, if tmngi may be amended by it *. 

The writ of inquiry is engrossed on parchment; and, in the King's 
Bench, it is sealed only; but, in the Gomnion Pleas, it is signed by the 
prothonotaries, and afterwards sealed. And it should be returnable on a 
general return or day certain, according to the nature of the proceedings : 
il^by ongiml, on a general return; if by bill, on a day,certain. But 
where, in an action by bill against an attorney, the writ of inquiry was rc- 
twnaUe on e gcneml return, it was holden not to be error; but only a 
miscoBtiuTtance, und cured by the statutes of jeofails **. , 

When the jury, upon the trial of an issue, omit to assess the damages, 
the omission may in some cases be supplied by a writ of inquiry *; As to 
which it seems, that where the matter omitted to be inquired by the prin« 
cipal jury, is such as goes to the very point of the issue, and upon which, 
if it had been found by the jury, an affaiuf'would have Iain against them 
by tlie party, if they had given a false verdict, there such matter cannot 
be supplied by a writ of inquiry; be(»use thereby the party might have 
lost his attaint, whidi would not lie upon an inquest of office Thus, 
in detinue, where the jury omitted to assess the value of tHe goods, the 
court refused to supply the omission by a writ of inquiry*. And so, 
where the jury who try the issue in replevin upon a distress for rent, omit 
to inquire of the rent in arrear, and value of the goods or (attle distrained, 
pursuant to the statute 17 Car. II. c. 7* no writ of inquiry can be after¬ 
wards awarded, to supply the omission^; for, by the words of the statute, 
t};& matters are to be inquired of by the same jury who tuy the issue 
And m like manner, where no damages are given on tryiUg the traverse 
of the return to a writ of mandamus, this omisiriun caimot be supplied by a 
writ of inquiry So where, in an action for a Ubd, the defendant pleaded 
the general: issUei and aght special pleas of justidcation; and.^^e jury, at 
the trial, ffiund a verdict tor the plaintiff on the general issue, and two of 

* K 4 Ann,'^ B. Cha/n^'t ctae, 10 Co. 119. 6.' 1 Sid. 

;; *’1 Str. fiSi. and see Cas. Hordw. S46. T. ^ym. 1S4. 1 Keb; 6^8, 1 Salk. 

' 806. 1 Sa 6Ed. 670. 

TSm^ \n. and see V l3owl. & ByL >> i gy. gee. T.Baym. 170. 1 Vent. 40. 
»9»«71.. ^ Ba^, J. . 8 Keb. 409.% Lev. 866. S Str. 1068. Cas. 

0 J $tr. ISay. Bep. 846. temp. Hardw. 896. S. C. 8 Blac. B^' 7SS. 

Gilb.Plpt.ld6. 

8 Str. 106^ ^ 8 Bnod. & * 1 Sidk, 806^6. Cs$,ten^. Hardw. 141. 

896. 

suaute 6 G<^, 6a * 8 Str. 1068. 


witw! 

^J^^sppcjaljJcas,, with^^ sees^^g daxni^ges, fer.Ae^lSfeidftBt «b thfr 
«^tihe£ pleas; ^nd th^ (»ujrt> oa motioo !|:o ei^r % tifae plam-« 

non (istatUe veredkto, decided |hat tlte latter pleas were ill, and awarded 
a writ of. inquiry to assess the damages, and final judgment was enterM 
thereon^ in the King*^ Beiwdi*; the oonrt of Exchequer Chamber, on a 
ymtof error, rerefsed the judgment as to the atn^rd of the writ of inquiry, 
and final judgment thereon, and remitted the record to the court of King’s 
Bench, with a direction for that (wurt to award a venire de rmo, to try ' - 

the general issue, and issue joined on the two special pleas on which the ‘ 

finding was for the plaintiff; holding the verdict on these issues to be I 

void, because no damages had been assessed**: And a tenire de now was Of waste, 
awarded, where the jury, in an action of waste, had omitted to find the 
place wasted ®. 

But where the matter omitted to be inquired by the principal jury, doth Allowed, in 
not go to the point in issue, or necessary consequence thereof, but is merely 
cnllaterol, as the four usual inquiries on a qmre impedit^, there such 
matter may be supplied by a writ of inquiry, without any damage to the 
party; because if the same had been inquired of by the principal jury, it 
would have bemi, as to those particulars, no more tlian an inquest of office, 
upon which an attaint would not lie *. So, where the parties being at is- On demurrer io 
sue in assumpsit, a demurrer was Joined upon the evidence, and the jury 
discharged, without assessing the damages; and afterwards judgment was 
given for the plaintiff, and a writ of inquiry of damages awarded; the-court 
held, that though ibe same jury might have assessed the damages condition-., 
ally, yet it may as well be done by a writ of inquiry of damages, when the 
demurrer is detennined ; and the most usual course is, when there is a 
demurrer upon evidence, to discharge the jury without further inquiry 
So, in trespass or replevin against overseers of the poor, acting virtute qf- In actions 
Jicii, if the plaintiff he nonsuit *, or have a verdict against him *•, and the **'^**^ 
jury are discharged, without inquiring of the treble damages, pursuant to 
the statute 43 Elia. c. 2. ^ 19. the defect may be supplied by a writ of in¬ 
quiry ; because such inquiry is no more than an inquest of office. In such 
case, as a ground for awarding a vinrit of inquiry, it is necessary to enter a 
suggestion upon the roll, that the defendants were overseer^ of the poor; 
and that the action was brou^t against them,' for something done by 
virtue of tl^jt office *. And a writ of inquiry may be sued out, after a In replevin, 

• writ of second deliverance, op a judgment of nonsuit in replevin, for want deliv^ 

of a declaration, in the Common Pleas ^ But upon an avowyy for rates Re¬ 

made on plaintiff’s lands, under the statute 50 i^ep. III. c. xlvii. where 
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IJPAtS** . ■' . . ■> ‘"^ l'.•t;J‘,'l .«’!'' ■ i) K' * •'!,;*f*' '.'ri? i^ai:'}''- iv', 

belbi^" the. shet;^ iMs leeve of 

t|NK^c^r|iKiics!e^ ortetiidgeof fHld»e|r«ft«iii(estii»^^ 
Motirafdr^d to the j&«id«>irhieire ytaik, of hdqiiiryvtH taecateiii^'b^ 

jniy, in ^ Jl»6tjoe» <» « Jot^ of »»8i*e/ it is usoal to ffiOve far tim Am0itC(y&^ 
turn« good ittcy:*^ The motion lor ithie purpose is e inati^ ooiusein 
la C- P. ^ the .Kh)g*e Benehi requiring o^y coossel’e tignatare *: In tlm Common' 
Pleas, it.'is made in comt, and the rule is ahsolnte in the hrst testsnaet: 
But an inquisitian taken before two underosherida extrsordinmy/ set 
aside by the court of Common Pleas; f(n the high sheriff cmi) appoint no 
iH^ than one undm’^^heriff extraordinary, to take an inquest K ^ 

Tloflce ofin- Tl*® notkenf mqniry idioiild be in mmUng *; and if the defendant have 
qmiy, to wlioffl ^j|| hisiSHiomey be known, it should be delivered to such attoro 

mj^r Bnt^ the defendant have not appeared •, or his attorney be un¬ 
known”*, the notice should be delivered to the defendant himsdf,‘(a- left 
In joint action, at his last place of abode: And, in a joint action, the notice of inquiry 
In connhy ought. to bc given to both defendants **. In country causes, if an agent 
causes. employed, notice of inquiry, in the King’s Bench, shcmld be delivered 

to the agent in town, who issues the subpceflasi and not to the attorney in 
the cCuntry”; hut, in* the Common Pleas, it seems that it may be given 
mther to the attorney in the country, or to the agent in town r. If the 
What notice venue be hud in lAmdm or Middlesex, and the defendant live within forty 
P. computed*^ miles feran London, there must in general he e%Ai days’ notice 
of inquiry, exclusive of the day it is given and inclusive <rf that on which 
the inquiry is executed^; which notice % also suffeient in country causes 
for the statute 14 Geo.Il.c.-17> § 4: which requires fen days’notice of trial 
at the assises, does not extend to notices of inquiry. But where the. venue^ 
is laid/in London or Middlesex, and the defendant lives above forty com- 
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Appehd. Chap. XXlt. ^ S6, 7. 
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’* S East, 568. In a former case It had 
been ruled, agreeably to the practice of the 
Common., Pleas, that the notice ty{ inquiry 
might be fpven either to the attorney in the 
country, or to ths?'agent in town. Dell v. 
Trevera, Idv S3 Geo. Il|. E. B. . 
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jm trhi^ t!i6 agtice i««givcn'>. + In the flxchequ^r it iis e.rufe"®, titot InExclien«er. 
** days^ iio%e idwH bs givei^rf- the ekeeutuiil O^wr^Mtirf iaqi^i in 
all esaesii except vhem the veane ie laid ilii Imdan^ek '3fSidimiti> ftnd the 
.. defendsmts reside above^^el^auiles distant^herefinwA; leuadlthat edii^ the 
value i« laid in li6ndm or Middlesex, and the deihndants reside ahcti^ 

J^jitridilosdistil iherefrcnij^/tmrtiten days^ notice of the executibii of urits 
of inquiry shall be given •which notices a^e required to be entered by 
the attomies or side eUnhs of the office of pleas, in the hoolc of orders leapt 
in such office, and n written notice of snch entries left at the seat in ^0 
said office* of die attorney ox cle)rik in conrt ocaScemed for the defendant, 
or at his ohambers or place of residence 

The object of die statute, in requhdbgj^ur^cen days' notioS to bo givil When elf^it 
to defendants residing above forty miles from town, was to secure to diem gc'Siu 
the full benefit of the notice for eight days, part of which time would ne¬ 
cessarily be consumed in its reaching them in the country, and in giving 
them time to communicate upon it with their agents in town; and there¬ 
fore a defendant, who was residing at an hotel in town, from the time of 
his arrest till he was served with notice of executing the writ of inquiry, 
was holden not to be entitled to more than eight days’ notice in a town 
cause, tbou^ his general residence was above forty miles from town*. 

So, where the defendant was residing in London, before and at the com¬ 
mencement of the action, eight days* notice of executing a writ of inquiry 
was deemed sufficient, though the defendant had in the intermediate time 
permanently removed above forty miles from London, inasmuch as he had 
no* given the plaintiff previous notice of such removal ®. But a defend-^ 
ant who is master of a vessel belonging to a port above forty miles from 
London, and who has no regular residence on shore, is entitled to fourteen 
days' notion of executing a writ of inquiry ^ In replemn, after judgment In replevin, 
given OB demurrer fox the avowant, ffteen days’ notice of executing the 
writ of inquiry .must be given to the plaintiff, in like manner as where he 
is nonsuited before issue joined^ on the statute 17 Car. IL c. 7* § 2*. 

Short notice of inquiry is two days at least •*: And where a ten^s notice Short notice, 
of trial is required, there must, at the same distance of time, lie the like Term’s notice, 
notice of inquiry *: which notice may it seems be given, in the King's 
Bench, before the first day in‘full term'‘; but, in the Comnwn Pleas, it 
must be given before the essoin day of the fifth, or other subsequent term *j 
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Notice ofia- 
qufry/tfter no* 
tiw V^trisI, in 

K. B. 


Must specify 
hour, and place. 

tn C. P. after 
notice of trial. 


After demurrer 
to declaration. 


On issne of nui 
tid record. 

In Exchequer, . 
after notice of 
trial. 


After demurrer 
w deoWafton, 


' &c. 


former court, it may be at on^ ai^ 

notie© of ft general intentiw to jproceed in tfic cause *. 

Jn the King’s Bench, when the plaintiff, upon any jplea^ng of . 
defendant, tendetig an issue, and the paper bookie made up and ididlimed 
with notice of trial, and the defendant strikes out the simliter, aqd.te- 
turna the book with a demurrer, if judgment be given, tberrah for the, 
plaintiff, and a writ of inquiry be necessary to ascertain the damages, the 
defendant’s attorney shall be obliged to accept notice of execiutiag^thc 
writ of inquiry, from the tune of givii^ the notice of trialbut the 
plaintiff in such case ought to give notice of the hour and place of exe¬ 
cuting the inquiry *. In the Common Pleas it^s a role, that„:^‘ in evwy 
cause where the plaintiff concludes to the country, and gives notice, of 
trial Upon the back of his pleading, if the defendant do not join issue, 
thereon before the rule is out, the defendant's attorney sh^I, after judg¬ 
ment obtained, bo obliged to accept noticrof executing a writ of inquiry^ 
from the rim® that notice of trial was so given on the back of such plead¬ 
ing^:’* And it It also a rule in that court, that “ where the defendant 
demurs to the plaintiff’s declaration, the defendant’s. atmmey shall be 
obliged to accept notice of executing the writ of inquiry, on the back of 
the joinder in demurrerAnd where the defendant pleads su^h a dila¬ 
tory plea as the plaintiff is obliged to demur to, his attorney shall accept 
notice of executing the writ of inquiry, on the back of the demurrer®:” 
So, upon an issue of nul iicl record, notice of executing a writ of inqui^ 
may be given, in the Common Pleas, upon the issue book, as well ^ upon 
a joinder in demurrer In like manner, it is a rule in the Exchequer 8, 
that “.in all cases where the plaintiff concludes to the country, the plain¬ 
tiff’s attorney or clerk in court may give notice of trial, at the time of 
delivering his replication or other subsequent pleading, in case issue shall 
be joined thereon, ot of executing a writ of inquiry in default of joining 
issue; which shall be deemed gcxid notice of trial, from the time of the, 
delivery olf such replication, or other subsequent pleading, in case issue . 
shall be joined ; and if the defendant do not join issue on such replica¬ 
tion, or othqr subsequent pleading, and-, the plaintiff sign judgment 
want thereof, the defendant’s attorney or clerk in court shall take notice 
of executing a writ of inquiry, from thq time that notice thereof was 
given as aforesaid: And that in all cases wliere the defendant demurs, to 
tlie plaintiff’s declaration, repKcation, or other subsequent pleading, the 
defendant’s attorney or clerk in court shall be obliged to accept notice of 
executing a writ of inquiry, on the Imck of the joinder in demurrer; and 
in case the defendant pleads a dilatory plea, to which the plaintiff is 
oWiged to d($p.nT, the defendant’s attorney or clerk ij^court shall be obliged 
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mumr," 

l^en ihe in^iry is to be executed before the chief jewtice, or a judge Before chief 
of aasiae, the notice should be given for the sittings or arizes generally 
but otWwise the notice should express the particular time and place of , 
executing it A writ of inquiry may be executed at any time befdrfe, or 'Hroe of exe- 
on the day it is retuniable ® j but not on a Sunday ; and where the 
notice was to execute it by ten o'clock, the court set it aside for uncer- T 

tainty ®. So, in the Common Pleas, notice of executing a writ of inquiry 
between the hours of ten ur eleven and two o'clock, has been deemed iu- 
sufficient ^ j but notice of executing an inquiry at eleven o'clock is good, 
if executed before twelve 8: And, in that court, where notice was given 
of executing a writ of inquiry on Tuesday the fourteenth day of January 
instant, when theofourteenth of January fell on a Thursday, the court ref 
fused to set aside the execution of the writ of inquiry on that ground, re¬ 
jecting the word Tuesday as suiqdusage So, where notice of executing 
a writ of inquiry was given for Wednesday the eleventh of June instant, 
when Wednesday fell on the tenth of June, on which day the writ of in¬ 
quiry was executed, the court refused to set it aside, the defendant not 
swearing that he was thereby misled * •* . The usual way is to give notice 
that the inquiry will be executed between two certain hours as between 
ten and twelve o’clock in the forenoon, or between Jmr and six in the after¬ 
noon of a particular day, on or before the return of the writ. On a no¬ 
tice of inquiry so given, however, the party is not tied down to the precise 
time fixed by the notice; for the sheriff may have prior business, which 
may last beyond it: Therefore, where notice was given of executing an 
inquiry, between ten and twelve o'clock, and the irregidarity complained 
of was, that the defendant and his witnesses attended till twelve, and 
after the hour was elapsed, and they were gone, the writ was executed; 
the court of King’s Bench refused to set aside the inquisition, conceiving 
it was clearly a trick of the defendant’s attorney, to leave the place imme¬ 
diately after the hour was passed 

With regard to the place of executing an inquiry, it must lie executed Place of exc- 
within the county where the action is laid. In London, inquiries are exe- 
cuted at the secondaries’ office, No. 28, in Coleman street; in Middlesex, 
at the shcrifTs office, iu Red Lion square; and in other counties, at a cer¬ 
tain place appointed for that purpose: and the notice should he given ac¬ 
cordingly. Any irregularity, however in the notice of inquiry, <jr iu the Irregularity in, 
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Cwtinuing, or 
coortensan^iog* 
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tiiiutta<!e4 




Of countermand. 


Writ of inquiiy. 
when left at 
sheriff’s office. 
Notice of attend¬ 
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'Witnesses, on 
execution o£ 
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execution of. 




>?diace of 4j(S^«i)ry tmf •>; ^3^ ttMtt- 

her as notids of trialV but, iw' tfc|„ Ki«g»a Benchi tte eeatil^tiatteB or 
coantermahd of hbtichdf thast berdeliTcred th itii-tdwh, 

and W t6 the attorhey fh tb* cbhikry •*. A notioe <»f?4h^iifey 
tlhund bat once*; ahd thSe notice eentinuanca afaohld' be’«armi( th» 
daj^ ;^irevi6ua to the time appointed’ fw executing thfr*tHlpjii!y:fitTbafrfif 
xioftiee of a writ of inquiry, to be executed at a pulM^ibr bnaruh4i |3a(^, 
be continued, ibe hotS^ ’'Of COntintianoe need not hxj^a any bfiiirAOir 
plttcei^. The norice of coUnterhmnd ought to be in writin^^l a»d»'>iahy 
ih this court be ^ven to the attwney in the country, as weB as ^ agent 
in town**; Audit seems, that where eight days' norioe ie suffident for 
^Ifciiting an inquiry, tA)o days’ notice of countermand wiH serue; but if 
fbtirteen days' notice of inquiry be requisite, then there must be «» dayst' 

ndi<» «f . , • . , 

In ank Middlesex, the writ must be left at the sheriff's’offioe, 

the day befme the tim“ appointed for its execution ^: ■ And if dthw party 
propose to attend by counsel, he should give notice thraeof to his adver¬ 
sary *; or he ■will hot be allowed for it in costs. If such notice be not 
given, the sheriff, if required, yriU postpone the execution of the: inquiry, 
till the other party has an opportunity of attending by counsel»" i Arwi, 
in the King’s Bench, it is in all cases in the discretion of the mastm;, on 
riie taxation of costs, to allow or disallow the foe to counsel, aS' well as 
the expense of jireparing the brief, &c.” Previous to the execution of the 
inquiry, witnesses may be subpeenaed on either side ”: and the execution 
of it may be a^'ourned by the sheriff, after it is entered upon e. If the 
plaiutiff do not proceed to execute the inquiry according to notice, or 
countermand in tithe, the defendant, on an affidavit of gittendanoe and ne¬ 
cessary expenses, shall have his ctHts, to be taxed by the master m pro- 
thoaothries^ The motion for this purpose is a motion of course in, the' 
King’s Bend], requiring only counsel’s signature: In tbe.donunou Pleas, 
rite costs ari granted on a side-bar or treasury rule. 

Iietting judgment go by defoult is an admission of the cause of acrient: 
ahd thefofme, whare the action is founded on a contract, the defendants 
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0r 4%rii hf aece^iig 



ijn im:«|etwn A In tcj^oo im ^n, 

p»«jBMs«if 7 pote m of «xqbaf>§e^, ^o.no^ or ItJU ne^.pot W prored, " “®‘*' 
tfaoiigb lt: «urt be pro«lueai} before th« jpry, in order t» ^ whet^^er. any 
‘Biooey appears to have tueea paid So> wb^e ,a& action was Foli«y of mi> 

bNTQBgbt OB fk polity of asaarance on % fpreigii ship* whemn there was a 
at^diatioQ, that the policy should be domed sufficient proof of interest^ 
the plunti^. oK.the writ dT inq^niry, was only botlnd to prove the defend- 
antfs-sabscription to the policy, without giving any evidence of interest 
<Axtd>suflibring judgBioBt by de&ult, man action fin nse and occupation. For use and oc- 
amounts to an admission that the defendant occupied a house under the 
plaintiff, who need not shew that it was his own house; and if the defend¬ 
ant insist that he did not occupy the particular house to which the evi- 
dencehas been directed, <but some other, he must prove the fect^. On Interest, in wfaa* 
the execution of a writ of inquiry, though it has not been usual, a sherds '^ecover- 
jury ought to give intei'est, in cases where the courts at Westminster would 
allow it*: And although the jury, on the execution of a writ of inquiry, 
cannot give interest in an action for work and labour, yet where they have 
deducted ten per cent, on the whole amount of the plaintiff’s demand, in 
conformity with an agreement between the parties, that such deduction 
diould be made for ready money, they may re-allow the plaintiff a pro- 
portiimal part of that deduction, on the balance feund to be due to him, 
and which had remained for a considerable time unpaid^. If the defend- Damages ia 
ant, in an action for words spoken of an attorney, let judgment go by de- 
fault, and, on the execution of the writ of inquiry, neither plaintiff 
nor defendant goes into evidence of any kind, the jury may give smffi 
moderate damages as they think ought to be paid, &r the speaking of an 
attorney the words laid in the declaration e. 

On the i^turn day of the inquiry, the plaintiff, in the King’s H^nch, Buie for judl^ 
should give a rule for judgment with the clerk of the rules; which ex- 
pircs in four days^: and, on the expiration of such rule‘, the sheriff. Return of wri^ 
being called upon for his return, will deliver it, with the inquisition to 
the plaintiff’s aittomey; who taxes his costs thereon with the master. In Practice^ in 
the Common Pleas, there is no rule for judgment given on the return of ^ 
the inquiry, but the plaintiff’s attorney waits Jour days after the return 
day, inclusive of both days; after which, the inquisition being previously 
obtained from the sheriff, the prothonotaries will tax the costs thereon *; 

And, in that court, when final judgment is signed upon an inquisition 
on a writ of inquiry, the inquisition must immediately be left with the 

to notice. Cas. Pr. C. P. 66. Pr. Reg. 448. B. 1 Chit Bep. 644, 6. (o). 
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MoUcm to set 
su^ inquWtion, 
by ddendaat 


By plaintiff! 


When not 
allows. 



Judgment for 
several damages, 
in tresjMss 
against two de¬ 
fendants, erro¬ 
neous. 


HaIntiiF may 
afterwards sue 
I'or^ttUscs of 
action, of which 
he gives no evi¬ 
dence on inquity. 


djedc.^v^e judgin(3i|8^ jbiB 

withirttt leave of tlte ctwjt ?. / , . ^, i \ . , 

Pending the rule % jndgtu^u^^ .ot tkqe allowed fn tjbu., jQoijpcipB 
the defendun^aiay move to i^t, aside the ia<juisitjci!n» for want doe,,no¬ 

ticeor. on acoottnt of aik'^ohJeht^B ^,t;he jury, or, mi^e ,rej|wning 
then^ as that some of the jury 'Wte debtors taken out of prison, for Ih.e 
purpose of •attending*, or that they, were rrtumed by pontiff's; at¬ 
torney^; or for excessive damages®. ,^4 where the damages hNi„9!>r 
viously too small .and there has been.any contrivance by the^ 
or surjffise on the plaintiff**, or tibc sheriff or jury hay© been miatrften.in 
point of law *, but not Otherwise *‘, the plaintiff may, at anyilbue before 
final judgment signed *, move to set aside the inquisition. .But the court 
will not grant a rule for setting aside an inquisition, after judgment by 
drfault, in an action for words, on the ground that the under-sheriff di¬ 
rected the jury to consider.the poverty of the defendant, in mitigation of 
damages On niwtion to set aside an inquisition, taken on a writ of 
quiry liclbrc the under-sheriff, for excessive damages, the court would not 
admit minutes of what passed before the under-sheriff to be read, unless 
verified by affidavit; and such motion cannot be supported, on the affida¬ 
vits of the parties tliemselves, unless corroborated by others And where 
the do&ndant moved to set aside an inquisition for excessive dam^es, the 
court of King’s Bench imposed the terms of bringing part of the damages 
into court, before they granted a rule to shew cause °. 

If two defendants in trespass suffer judgment by default, and the plain¬ 
tiff execute Wits of inquiry, and take several damages against them se¬ 
parately,. it is irregular; and if the plaintiff enter up final judgment for 
those several damages against the defendants, it is erroneous. But the 
court of King’s Bench will permit the plaintiff to set aside his own pro¬ 
ceedings^ before final judgment, on payment of costs p. And if .]he plain¬ 
tiff, on.the execution of the %vrit of inquiry, give no evidence on one or 
:niore of the counts in his declaration, he may afterwards sue for the causes 
of action contained in those counts: Thus, where the plaintiff in a former 
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of’ &c. 

on k jfroitossdlFjr'nbtb; ailff f<# jgbo^fe 
fcufci^ a writ of iaqtuTy, after judgment by defaidt/j^rb ^io evidence oii 
tbe cOuM for goods sold, and took his damages for the amount of his jho- 
Itnissory' note only, the codrt of Kind’s Bench ruled, that' jflie Jiidgmenf 
tt(|afeupon Was no bar tO his refcoVering, ;in a subsequent adtion; for the 
gbbdssold*.- 

'fhe want, of a writ of inqiiiry is aided by the statute Of jeofeils’** 
And where a iVrit of inquiry had been many years executed, and costs 
taxed upon it, but no final judgment entered upthere being occasion to 
prove the debt in Chancery, and the writ of inquiiy bring lost, a rule was 
inado, in'^nfe King"s Bench, for a new writ of ihi^uiiy and inquisition, ac¬ 
cording to the sheriflP's notes, and that the master should indorse the costs, 
which by the commitment book apjieared to havcrbecn taxed®. After an 
award of a writ of inquiry of damages, if final judgment be given foh a 
certain sum, with the plaintiff's assent, it is no cause of error, although 
the record contain no entry of an inquisition executed 


Aftcr^nu? judgment, we have seen®, a writ of inquiry is in general un*» 
accessary. But, by the statute 8 & 9 W. III. c. 11. § 8. it is enacted, 
tliat in all actions upon any bond or bonds, or on any penal sura, for 
“ non-performance of any covenants or agreements in any indenture deed 
" or writing contained, if judgment shall be given for the plaintiff on a 
" demurrer, or by confession or nihil dicit, the plaintiff upon the roll may 
« suggest as many brcadies of the covenants and agreements as be sliall 
think fit ; upon which shall issue a writ to the sheriff of that county 
“ where the action shall be brought, to summon a jury to appear before 
" the j^ticcS or justice of assize or nisi j>rius of that county, to inquire 
of the truth of every one of those breaches, and to assess the dam^es 
" that the plaintiff shall have sustained thereby; in which writ it shall 
" be commanded to the said justices or justice of assize or nisi prius,‘that 
" he or they shall make return thereof to the court from whence the same 
" shall issue, at the time in such writ mentioned: And in cose the dc- 
fendant or defendants, after such judgment ^ entered, and before any 
execution executed, shall pay into the court where the action shall be 
“ brought, to the use of the plaintiff or plaintiffs, or his or their executors 
or administrators, such damages so to be assessed, by reason of all or 
" any of the breaches of such covenants, together with the costs of suit, a 
" stay of execution q£ the said judgment shall be entered upon record; or 
" if, by reason of any execution exwuted, the plaintiff or plmntiffs, or his 
“ or their executors or administrators, shall be fully paid or satisfied all 

<* 4 Taunt. tiS, 

«.rf«te,S7S. 

^ The judgment here spoken of, by refin-- 
tfnce 'W'a former|)art of the statute, seems to 
ba-tlre oommoii Idvr judgment for Ac penallj'. 
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New writ and 
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dered. 


Proceeding* on 
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To wliftt cases 
it extends. 


Te wha^ not. 


Constroetien ef 
statute. 


OF; 

reatoti&Me iht Mid easet^s* 

^ tiwjiv tlu! bodjr lands'<»< goods of tHe defeodaittt iMt'lio’iiteiveuptoii foMlr-* 
**" nHth dist^Yged fiom 't^ll^'S(dd ‘ oxtN:iAloii>'’ tt4d^ sHutd JdsowisO lie odi* 
**' tefed ilpo^eeoTdf Bqt ddt#ii^s»taftdii^ in es^ <»M> siidi jadg^eid 
*' sl^^remain, continue and be as a further soeatitf’lw Wiwer to>’!^ 
phdntiff <ff plaidtil^, dnd bis or asoh 

« dami^es as shall or may be 8ustaiii^^1^‘fetb^*:Sii^ 'of any. oow 
" iHint oroovenants in the same’indih^^dlbd or writing ^^ned»f'' , 
This 8ti#tte was made in favour of defendants j and-it iij^|ddy'’*«*“ei 
dhJi bring calcnlated to pa^ot than against the j«ymriit|l^l|pi«lfemflnoy 
than is justly due, and to take away the necessity of procecdit^' us -oquityi 
to obtain relief against'^'itnconscientiotis demand of the whrio ]tenalty> 
iiar .^ses whore tonall dadi^es only have aecrueda; and aicoi»diq||ly> it 
htfik received a very liberal construction. Where covenants and agreeknmjts 
are rentainfd in the condition of a bond, they are holden to be within tbd 
statute, as well ah where they are in a different instrument *•: And though 
it was formerly doubted ®, yet it is now settled, that the statute is com-r 
pnUory on the plmntiff, to proceed in the method it prescribes'*. A bond 
conditioned for the paymait of an annuity ®, or of money by instalments 
is holden to. he within the statute; or a bond coi^ioued to perform mi 
award*. And where a bond, upon the fece' of it, appeared to be eoUdiv 
tioned for the payment of a sum certain, but by an indenture of l3ie same 
date, declax^ the purposes for which the bond was executed, it .was 
agreed that it should be lawful for the obligees to commence an action 
upon the bond, and to proceed to judgment, whenever they should think 
fit i and upon judgment bring obtained to issue execution, and that the 
judgment should be a security for the payment to the obligof^, on: de¬ 
mand, of all sums of money which then were, or ntight thcrei^r become 
due to them; and judgment having been entered up by virtue of ^is deed, 
the obb'gees issued execution, without assigning breaches or executing a 
writ of inquiry; the court held, that this was a bond substantially condi¬ 
tioned for the performance of an agreement, within the statute 8 & 9 W.III. 
c. 11.1 8. and that the obb'gees ought to have assigned breariies thereon N 
But the provisions of the statute do not extend to post obit bonds *, or 
other bonds conditioned for the payment of money \ which are provided 
for by the statute 4 Ann. Oi l6. § 13.; nor to bail\ or replevin”^ bonds; 
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*- > ■ ' i. 

4iiR$ «s IBpird jQbs^f^lor# 

iag loredittn' Sat acnmigjaMoniiif liaii|tgup% und£^ .Ihe 6 i^lieo. JV. 

Ohl® 113*> And wlu'iie j^gmeot is entered upon a wa«rgn|t of ktt^niejr, 
it is not within the statute**.- ift ia not aeceasaiy .for to assign 

breacfaesi under the above statutejj if .any .^e breaeh Jit proved* the 
ciWn is enticed toi judgment 9.. < . v 

.1 In cases wh^ #e statatei>;ei^|^^' judgment is signed for the penalty, Judgmeot for 
as at common hnt^'iWt itleanv i^jr/^ stand as a security fpr the. damages 
sustained: and^ ai^ sigaijllg jitdittient, the plaintiff must proce^ (HU Suggestion, and 
thestatu^i'^y suggesting breaches on the roll*; of which a*^py should 
bo: gkehlipftil^ defendant^, with notice of inquiry for the sittings or as¬ 
sises A Wit of inquiry ^ is then sued out> and delivered to tho sheriff; W;it of inquiiy, 
who summons the jury, and returns the jury ppibess, with a panel of the 
aamOljOf the jurors; and the writ being executed, is returned to the cm^J^ 
wirit the finding of the jury *, and execution awarded for the damages and 
costs; But no second judgment is given by the court, on the return of the 
inquiry On the execution of a writ of inquiry on this statute, after Evidence^ on 
judgment on demurrer, the execution of an instrument which the defend- 
ant had stated, in setting out the condition of the bond in his plea, need 
not be proved •: But, in debl on bond conditioned for the performance of > 

covenants, if the condition be not set out in the pleadings, the plaintiff, 
on. executing a writ ot inquiry under the statute 8 & 9 W. III. c. 11. 
must prove that the bond mentioned in the suggestion, and produced to 
the jiuy, is that on whidi the action was brought 
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CHAe*^XilL 


OtER, and Copy ^ Deeds, ^c.; Inspection, 

PIES ^ Written Instruments, Books, Court-Eoi^i-b, 
^v,/ and Particulars of Demand, or Set otp. ; 


Fre^ring for 
defence, on the 


Oyer of deeds, 
&c. in what 
cases demand- 
able by defend¬ 
ant, and bow 
given. 


Ry plaintiE 


Eprmblrly, de¬ 
manded in enurt 


:!.V ' 

Hitherto we have supposed the action to be ri^tly brought^ And 
considered what is to be done, when the defendant has no merits. Wc 
have that in such case he should compromise or compound the ac¬ 
tion, confess it, or let judgment go by default. But when the defendant 
has merits, he should prepare *tbt his defence; and for that purpose may, 
if circumstances render it necessary, crave oyer and copy of deeds, &c. 
claim inspection and copies of written instruments, books, court rdls, &fc. 
or call for particulars of the plaintiff's demand; or he may move the court 
to change the venue, consolidate actions unnecessarily divided, or strike 
out superfluous counts; or he may bring money into court. '* 

Oyer of deeds, &c. is demandable by the defendant, or by tbe plaintiff. 
If the plaintiff, in his declaration, necessarily make a prqfert in curitl 
of any deed, writing, letters of administration, or the like, the defendant 
may pray oyer of the deed, &c. “; and must have a copy thereof delivered 
to him, if demanded, paying for the same after the rate of 'four-pence 
per sheet **: And a defendant, who prays oyer of a deed, is 'i^ntitled to a 
copy of tbe attestation, and names of the witnesses, as well as of every other 
part of tlie deed®. So likewise, if the defendant in his plea make a ne- 
-oessary prqfert in eurid of any deed, &c. the plaintiff may pray oycr^; and 
shall have a copy, at the like rate ®: And the party, of whom oyer is de- 
manded, is bound to carry tbe deed, &c. to l^c adverse party *. In an ac¬ 
tion ott ’a bend, in whidi articles are referred to^ oyer of tiie bond may be 
demnniSId; but not df the articles *; though time fo plead may be obtained, 
till the plain^l^^ve a copy of them, on an affidavit that defendant has no 

Formerly,.all demai^ of oyer were made ^ court, where the deetl is 
(hen it is pleaded with a prqfert in curia .* 
is craved, it is si^posed tO lie of the court, and 


by ijjtcndment of law. 
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not of the jparty; and the 'mirda et legihtr in hate verba, &e. are the act 

of the court*. In practice however^ oyer is now^usually demanded, and 

granted by the attomies’’: And where the defendant isrentitled to have Cannot be dis- 

oyer of a deed, it cannot be dispensed withj, by the court nor can he be P®"*®* 

compelled to plead without dt y though, the deed b» hSet. Oyer can- When not grant- 

not be granted of a deed operating under the statute of uses And'lidiere 

a tenant in a writ entry pleaded juch deed, without a prqfert, and oyer 

was required to bq'granted Ig^ a judge's order on a given day ; the court 

directed such order to be rescinded; and the demandant having signed 

jild^^t fo^ want of oyer, it was also set aside, the order being merely 

in the feiiisnte of an interlocutory preceding When the deed is in the When deed is 

hands of a third person, the court will oblige him to give oyer, and pro- of 

duce it ®. 

a deed is shewn in court, it remains there, in contemplation of When necessary 
law, all- the term in which it is shewn; for all the .term is considered in during'^Mme'*^ 
law but as «hic day: and at the end of the term, if the deed be not denied, term, 
tlie Jaw doth adjudge it to be in custody of the party to whom it be¬ 
longs ; but if it be denied, then it shall remain in court till the plea is de¬ 
termined ; and if it eventually turn out not to be a good deed, it shall be 
destroyed But letters testamentary, or of administration, are not sup¬ 
posed to remain iu court all the term; for the party may Lave occasion to 
produce them elsewhere s. Hence it is, that oyer of a deed cannot in 
strictness be demanded, but during the same term it is pleaded ^: And 
as. a general imparlance is always to a subsequent term, it ..follows that 
oyer of a deed cannot be demanded after such imparlance A different 
doctrine is indeed laid down in one casc*^, which must be understood of ,a 
special im])arlance, to another day iu the same term. 

Though oyer is not in strictness demandable of a record*, yet if a judg- Of records, 
ment or othtq' matter of record in the same court be pleaded, the party 
pleading it must give a note in writing of the term and number roll, 
whereon such judgment or matter of record is entered and filed; or iu de- 
feult thereof, the plea is not to be received ^: And probably oh this ac¬ 
count, the party was not anciently permitted to plead nul iiel record of a 
judgment or matter of rccor^. in the same court But where a judgment 
or matter pf record is jdead^ in a different court, the party, not being 
® IS Mod. 598. 3 Salk. ItO, l,Sd. 808. ^ 5 Qo. 74.b. S Latw. 1044. 1 Ournf. & 
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defendant ym&sem&iif iiUmireid aj^ of lthd^ti^^ 
to demur m. abato|d||rii| i&U&feu£j7to>^VuiM 

anoe But aiidinadamkiiistrameali 

of ,dlbiy;> a rule was inade> that t^de^itoiadk’ be aet^ aUD\tod'«|«r Uf em oiri* 
posl writ j if he demsad it^.the plaintiff <ttuj*pr0ceejd as -if no 

deaiamd:had>beexitoad&-‘. ' 


Demaai of, 
what, and when 
oiade. 


Inflating nn. 


Conteitiog. 


Htne allowed for 
giving ilv and 
to plead and 
reply after. 


. The dtmaand ’«^er is a hind of plm||^.«nd should regulady be toadh' 
by A note in wtitiu^ ^ hefetiethetimef^ pleading is ex|Hred^; Ifitbemot. 
'losde till after that t>xae,i the plaintiff may consider the demandias a mohi 
and sign judgmmit. ^t though oyer l» not in strictness demaiidalffe^ 
if it he giren, the party demanding has a right to make use of it Jj^ 
tiie defendant would insist upon his demand of oyer^ he should rn$s##e 
tourt to have it entered upon record^: If the plaintiff, on the olher hand,, 
ttweld eoni%^ the oyer, he may either counterplead it, or strike out;the 
rei^ of the pleading and demur ‘; upon which the judgment of the court 
is, either that the defendant .have oyer, or that he answer without it 
On the lEU:t(w judgment, the defendant may bring a writ of erirer; fer to 
deny oyer where it ought to be granted is error, but not i cmverso \ * 

There is no settled time prescribed fm the plaintiff to give oyer ; .hot 
the defendant shall in ail cases have th^ same rime to pltod, or as many 
jdeading days after oyer given, as he had at thh rime of demanding 
The rime allowed for the defen^nt to give oyer of a deed, frc. to thUi’ 
plaintiff, is two days exclusive after it is demanded ^: and if it be not 
given in that time, the plaintiff may sign judgment, as for want of a plea 
If given, the plainriff shall have the same time to reply, after oyer given, 
hjm by the defendant, as he had at the time of demanding it % ,.f. 


* Doug. 476. Godb. 186. contra. 

«>. ^Ubl C. P. 12 Mod. 36. 189, 2 
Lutwl 1644. 6 Mod. 27. 2 Salk. 498. 2 
Ld. ntym. too. R. T. 6 & 6 Geo. II. (6). 
K. 3. 1 Wilt. 97. 6 Dnrn£ & East, S6S. 
Co, £iib.^0. 6.Tauot. 659. (a). 

* JUT,#9 Geo. Ilf, K. Doug. 827,8. 
6 Dumk & Eaaty363. Banies, 940. and aec 
Bro. Abr. tit %or, pi. 19. 

OSSaBt. 119., - 

■ . «N.M.lGel|LQP. ,, , 

f Eotricr M. 20 ^ III. K.B, 

1 Dumf. & East, 159.i. Barrp, 1268. 826,7. 

2 Bo^ & I^t 879. but sw O. Pr, C. P. 
74,9. m J^.^Rug. 278. sto. S, C. Barnes, 
889.,2'toh.1^^. by.a^cb h sigieiatolriiat. 

ttwrt have beea .dto<d>M in 
titoIfiMiatiM Pliaa before tbp, fo^srion of 
rubs bf'|lead.‘ «nd . •• 


» 6 Mod. 28. 

‘ 2 Lev. 142. 2 Salk. 497. and see 2 Ld. 
llaytn. 970. 1 Wma. Saund. 5 Ed. 9. c. 
k 2 Lev. 142. . 

> 2 SaE-. 49*7. 6 Mod 28. 2 Ld. Bayra. 
970. S- C. 2 Itr. 1186. 1 16. §. 

Wms. Saund. 5 Ed. 9. Wnu. SaunA % 

" It seems from the rule of Mich. 1654. $'< 
l!i. that it ought to be given, in tbr 
Oom‘m(^ii|B||^ bffpre the enAof the nets 
term tfteriic Is demanded 
” 1 Sir. 70& B. T. 5 & 6 Gieo. 11. (»}. 
K. Jbtft|!ii|liu>'n£ & JU»t,866, Tb Cas. Pr. C. 
P. 72. 81, 2.14^ IV. B^. 28. SOO, 80]U 
^nj9s,2S6* '8, (3, Jinte, 468.; 

^ Oartb.^ 4 Dtmf^Ac East, 49, 

?. 142, :Qvh Pr. Pn- 9tK> Pr. 

Beg. 801. Bmwei, 849, S> 0. j; „.i.. : 

.And.iM 

fwrtiitoiM to ogai^ mi sin!li’;|isiiitoto|aito:'' 



Inserting deed 

hmi of hi* plKi';^ aad if he do not, the plaintiff, in the Ciototaoto 7»h!tti, ” **■ 
mdf insert it there for him, in making up the issue*: btct it is otlterwise 
in the King's Benoih, tehere the defendant may either se| forth the oyer 
in his plea or not, at his eleotimi ^ II a pfeintiff state ttlje legal cflfect of 
a deed, the defendant has a r%ht to see it on oyer; and if the nioltbing 
vary from that attributed to it in the declaration, he shouldi in order to 
take advantage of the varianoe, plead »o» esi factum, without setting out 
the deed: If it do not supp«t the breach, he should set it out and de¬ 
mur *: and if he set it out, the court must adjudge upon it, as parcel of 
the record; though it was not strictly demandable at the time of granting 
it If the defendant, however, sot out the deed on oyer, and plead non 
eMfictum, the only question at the trial of that issue is, whether the deed, 
whtreof the tenor is set out, was executed by the defendant or not ^ But 
the deiendant, in the King's Bench, is not bound to set forth the oyer in 
bis plea*' j and if he do not, the plaintiff, if he would avail himself of the 
deed, must pray it to be enrolled at the head of his repbeation «. If the Consequcncei of 
defendant, after craving oyer of a deed, do not set forth the whole of it, wholTor "ating 
the plaintiff, we have seen •*, may sign judgment as for want of a plea; ** out untruly, 
but he cannot demur for that cause *: or if the defendant, in his plea, 
set out the deed untruly, the plaintiff by his replication may pray that 
it be enrolled, and so procure it to be truly set forth : And if there be 
ally vanance, however trifling, between the deed and the oyer, it is fatal 
at the trial, on thejilca of nofi est factum 


In the King’s Bench, when the plaintiff is entitled to the ins^iection of InspeUion of 
a lease, &c. in the possesision of the defendant, but of which oyer cannot (i«u* 

be demanded, the court will grant a rule for the latter to produce it, and B* 

give a copy thereof to the pLiinliff, in order that he may declare thereon *®. 

And where the plaintiff, in an action on a deed, has had the same taken 
from him under a warrant against him for felony, the court, on an affidavit 
of demand upon and refusal by the magistrate and constable, will direct 
them to give the plaintiff a copy to declare on, and to produce the deed 
on the trial, the plaintiff undertaking to pay the expenses *. But the 
court will confine their order for inspection of a deed, to the particular 
ports of it which arc necessary to support the action o. And they will 


cukr respecting it as relate to pleaduig, 1 
Chit. ‘P4 4 £d. S69, &c. Steph. H. 86, &c. 

* Barnes, S87. 

*• 2 Str. 1241,1 Wils. f7. and see Steph. 
i7. 88, 9. 4 

* 4 Bam. & Cies. 740, fiO. 7 Dowb & 
Byl. 267. S. CS. per Bapby, J. 

0 8 Salk. 119, Carth. 518. 6 Mod. 27. 
Doug. 476. 

* 4 Battt. 8i Crei. 741, atipri sen II Boat, 
68Si. 5 Taunt. 707. 


^ 2 Str. 1241,1 Wils. 07. but see Barnes, 
827. C. P. contra. 

* 2 Str. 1241. 1 Wils. 97, 

•> Ante, 566. 

> 2 Salk. 602. 

* Cam. Dig. tit. Fkadtr, P. 1. 

> 1 Marsh. 214. 

“ Ante, 487. 

” 2 CSilt. Bap. 229. 

* uu mi. 
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emfy i^aeteal, to a ^^lon '^ho tliltt i 

hisikyoui* I’ightS;, iiifless it ij^t the pd^, hoi^ 

the deeds as- t^ste# for ,,^i|r'aj>'pSci^jh|A‘ , fn th«'i|^(^^oni Pieasjt^'bne 
part only of adlhttdentiire 'W the |%ty ' 

having die custody^ it to projd^^'it'i^rlilllifetibii, tipbh bhae^on'eom- 
OMbiced ogainirt by tho other ^arty ; cati she^ sotho sufficient 

reason to the'liont^iiiy *>: And it is not a suffic^t reason, that the pluntiff 
seeks for inspec^'on^ for the purpose of discbveriilg some dcfe||i; in the deed 
ShK where the plaintiff made an affidavit, that he sued the defendant;, to 
recover ffiimageO for'breach of an ^yeement in hot entering into partner¬ 
ship, pumjain! to a partnership deed drawn up and executed by the ^plai^r 
tiff^ but t^mning in the custody of the defendant or his attorn^, aiad 
that the plaintiff possessed neither a copy nor counterpart df the' dee^i 
fhe court granted 0 Tule, enabling the plaintiff to inspect and take a copy 
of the deed, edthough the defendant swor^ that he had not executed the 
same<^. But where two parts of an indenture were executed by both par¬ 
ties, egek keeping one, and one part ivas lost, the court of Common Pleas 
would ipot compel the other party to produce his part, in order to support' 
an action against him on the instrument*^: So, upon an affidavit that no 
copy or counterpart of a lease, 'On which the plaintiff had sued, was iii ^is' 
possesskm or pk>wer, and that the attorney who drew the lease and coui|- 
terpart had abscondlid; the court refused to order the defendant, who was 
in possession of the lease, to permit a copy of it to be takeg.And in¬ 
spection was refused in that court, to the plaintiff in replevin, of a deed 
to which he was no, party, assigning to the avowant the reversion of ‘the 
demised premises In the King's Bench, we have seen **, "the plaintiff 
may have a rule nisi, for the defendant to produce a deed before the eoni* 
missiouers of the stamp office, to be stamped; or to the plaintiff’s attor¬ 
ney, in order that he may ascertain the names of the witnesses, so as^ to 
subpoena them. And a rule for the production of a deed to be stamped, 
has been granted by the court of Common Pleas ^‘ ' lliongh, in a former 
case, that <x)urt refused to make a rule on the pltiinfiff, in.kn action on a 
bond, to allow ian officer of the stamp duties to inspect the bond, bccacuse 
the defendant su<|«tfted it to be forged•' . * « 

If the actiog be-fbtinded on a written ini^trum^nt, 'no^\ji;|nder seal, tlfe' 
defendant is entitllfll tfo deio^d operj the. distinction formerly 
taken was, thsU where the ^d^ptiff docl^y^'upo^i^a luting, the courts, 
oii'affidavli ^ot-behad no part, would let hib| liSve a copy; but where 
the deblg^tShn yas oaan agreement generally, the writing but evi- 


" 1 OcfOh Ryl. 

end*^see 1 Moore, 465. 
6181.(0). S. C:; 

1 «' I S^', 818- S iSfoow/ 671. 


* 6 Taunt. SOS.i Marsh. 610. S. C. 
f 4 Bing. „ 

^ 6 Taui^. Sra.an(l,s^ 1 ChU. 476; 

9 Moore,. 778. S Bing. 148. 

I* Jhte, 487. 

* Sl’ainrt. IS’f.' snd see 8 Moore, 71, 
y 1 liesi 8; Ful. 871, 



th(^ wi?ji|^ )p9^, g^ni; it«; ,a)p4 aicosdiij^f,^^ «<Jt|io».ww 

Jbroi^Vupon ^m?lent :co^t^^ns!d in.ft note^ iwid a,rule made to. 

shefir Muae why thfi pUdajtiff should not give the defendloUi ajcopjr; upmt 
cauto #;ewn,^the rule iSascharged».^bew*s^ tli® contract pj>on which 
the actiun was founded was, a^ijf^id eentraetb of which th^iuote waSsOulf 
evi^nccj and therefore the des^^ndant ought not to have a copy Ijpj ac» In anions npon 
tions upon policies of assutp^^, the plaintiff, his attorney or agent, by the ^ 

statute 19 Geo. II. c. 37.‘§4!Kjr?f shall, within Jifleen days after being re- ^ , 

quired so to do in writing by ihd defendant, his attorney or agent, declare 
in writing yrhat sums he hath assured, or cause to be assured, in the wbole,- 
and what sums he hath borrowed at respondentia or bottomree for the voy¬ 
age, or any part of itAnd, in actions of this nature, a judge at chani- 
bec^ will make an order for the assured to produce to the underwriters, 
u]|(id ,affi davit, all papers in possession of the former, relative to the mat¬ 
ters in issue ^ But under a judge’s order to produce .papers, and give co¬ 
pies of letters, &c. it is sufficient to give extracts of those parts of them 
which are relevant to the subject**. By the statute 63 Geo. III. c. 141. By grantor of 
§ .6. “ the grantor of an annuity is entitled to a copy of every deed, &c» 
whereby it was granted; and if not delivered within Itveniy one days af¬ 
ter notice, a summons may be taken out from a judge of the King's Bendi 
or Common Pleas, and an order obtained thereon, for the production of 
such deed, &c. and for suffering the complainant to take copies thereof, 

4? i I*’* 

iuid examine the same." lu otlicr cases, the general rUlc is, that a plain- In other cases, 
tiff shall not bp obliged to furnish evidence against himself ^ And the 
court of King*s Bencli would not compel the plaintiff to-delivcr to the 
defendant a copy of an agreement, in order to enable the latter to plead 
in abatement, that the agreement was signedjointly by himself and others C, 

But where the action is founded on a written instrument, os a bill of ex- 
chl^ge or promissory notee, special agreement, or undertaking in writing 
to pay the debt of a third person \ &c. if a special ground be laid, as that 
the demand is of long standing, and the defendant has no copy of the in¬ 
strument, or that thUi'e is reason to suspect its being forged, the court 
on motion, or a judge ou summons, will make an order for the delivery of 
a copy of it to the defundaut or his attorney, and that all proceedings in 
the action be in the mean-time stayed. In a late cas^. however, the 
court of Common Pleas would not compel the defendant to produce bills 
of exchange on wlhiok the action was brought, and permit the plaintiff to 
take copies of them,, upott ah affi^vlt, which whs coptradictfii by the de¬ 
fendant, that the bills had come into his hands by frau4, a®*! 1*®^ 
been satisfied *. And, in an action on a bill of exchange, that,poart would 
not compel the plaintiff to deposit the bill in the hands of the prothonotary, 

® 2 Keb. 430.» Sid. 886. . * 2 Dowt & Eyl. 419. 

" 1 Sailf, 815 ^ Mftore, 559. 1 Bing. 141. S. C. 

' 1 Campb. 562. “ tiarry v. ALemwim's M. 25 Gca. ,Bt 

' 1 Taunt. 167. ' , , K.B. . ' 

* 1 Obit. p6. 9 MdoF!» 7 Meore, 559. S. C* - 

592. ' .. 
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Inspecting 
booka^ &r. of a 
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hi th6 pirp6»e «f tlur d^enfent 1» Itikil# ot<dia* 41^ 

ttidieiW ot no it'was tt forgary ». When the ’ce|i|r ef e«<|i|g^reement 
hbn^ to the (Ieftiadant> in parsuance of a for that purposCi 

l^e jodge^ k is saii^^ wUi in generfdi,in^''|t a the order^ tbtt the 

defended shall eonsent 

Where the defendant hae'llte )imetN! 3 i,of''<^niritten inatruxnent, whidi 
he holds as a^irushiet the txnnts in some ikkamces will order him to give 
an inspection and copy of it to the plaintiff, at hie expense, and to prodnce 
it for various purposes: Thus, wbra-e the defendant was stake4iolder, 
the court ordered hiin to give the plaintij^ at his expense, a c(py of the 
avtldes for Epsom races, and to produce the same at the trialSo, where 
an acti(Hi is brought by a sailor for his wages, on ship’s articles, against 
the captain in whose custody they are, it seems that under the equity of 
the statute 2 Geo. II. c. 36. ^ 8. the defendant, if required, must produce 
and give a c(py of the articles And where the dispute was between 
the plaintjff n f»«*tor in SmUhfield, and the defendant a grazier, the court 
of King’s liench, upon\he defendant’s motion, made a rule for the plain¬ 
tiff to shew cause, why he should not produce at the trial, the several 
books t^erein he entered the account of beasts sold, and of monies re¬ 
ceived, on the defendant’s account; and no cause being shewn, the rule 
was made tfesolute*. The rule laid down by Lord Mansjield in cases ‘of 
this nature was, that whenever the d<^endant would be entitled to a dis¬ 
covery, he should have it here, without' gmg into equity And on a 
motion in trover, for inspection of lists of sales, the question being whe¬ 
ther the goods were included in those sales, it was said by Bulkr, 

The proper way is to move for a rule to shew cause, why the defendant 
should not have time to plead till the next term, unless the plaintiff will 
give the inspection required; and the reason for granting such time is, 
that the party may have the thing granted by applying to a court of 
equity; and therefore the court will give time, till he can file his bill for 
that purposeand a rule to shew cause was granted accordingly 8. 

The courts in general will not oblige a plaintiff to discover the evidence 
in support of his action, previous to the trial ; and therefoiu, they will 
not make a role upon him to produce his books ^ t&e.: Nor rule be 
had for the inspection of books, Sec. of a natarei,in the hands ^ 

third persons*. iSo, where a commission of bankrupt had been sued't^t 
against the plaintiff and superseded, as being founded bn a ccqicerted act 
of bankruptcy, and a seoa9d<.commissioa ^as and the plaintiff 

LroTight trespass j^nst th'b; kessengcr to itB!|,^dity; the court of 
Commiia Pleas would not ordc^ the bank^pt's books to be produced to the 


M lllng. 451. 8 Moo#, 686, S.jC. 

»> 1 466„;Mr JPark, J. ,' 

■■ 

* m &i6pfiliag, 1^0. I Taunt S86. 
^ 8 ilSb, and see 5 71. 

1 V. Akmnder, M, 86 Q&>. Ill, 
K.B, . 


* WiUtr V. CVtao&n, M. 89 Geo. HI. K. B. 
“e Mod. ^ Rep. 478. 9 

Moore^, 77S. but tee ^ Bur. 8489. 

‘ 1 Ld. Raym. 706. 8 Ld. Raym. 987. 1 
Bai%rdt K. 468. Birae«,8S6. Cat, temp. 
Haribr; ISO. 8 Bla«. Bep. 869. ' 



OP > 4K>vi|ir^ mmm,' 

aaiig!iees«Qd^ the seea^d-commiAsiieB} on an applicatba hf the de^dan^-; 
:.^^iauidi app|u»^Mn should; have been ioade to the Lord' ChanoeSor id the 
firat instance ^ So, in an, action for goods sold and delivered, the cosirt 
of King’s Bench would not *coiti^.<a defendant allo^ an inspection of 
the goods, to enuide the phihitiffvtoii give evidence of their identity, &c.** 
But it is a general rule, fhat Ja party has alight to inspect arid take co¬ 
pies of such books, &c. as ase«of a public nature, wherein he has an in¬ 
terest ; so as they be material to the suit, and the party in possession be 
not obliged to fi^rnish evidence against himself, in a criminal prosecution ®: 
and if the? are not evidence of themselves, the courts will order them to 
be produced at the trial ^; otherAvise a copy is sufficient. And they WiU 
never make a rule to produce the original, unless it be necessary to inspect 
it, on account of an erasure, or new entry ®. 

The books of the Quarter Hesaions have been considered as public books, 
which every one has a right to inspect .^Ind every man has a right to 
inspect the proceedings to whicli he is himself a party 8; for 1)(C has an in¬ 
terest in such proceedings. So, in an action fur a malicious prosecution, 
where it was necessary, in order to support the action, that the plaintitF 
should be put in possession of the contents of examinations before justices, 
and of the warrant on which he was apprehended, the court granted a rule 
that they might be inspected, and copies taken, and the originals produced 
on the trial But, upon an indictment for felony, it is not usual to grant 
a copy of the record of acquittal, where there is any the least probable 
cause for the prosecution'. And a mandamus will not lie, fo compel a 
magistrate to produce depositions taken before him on a charge of felony, 
for the purpose of founding an indictment for perjury against the depo¬ 
nents : the magistrate must bo subpoenaed to produce the depositions, 
which may be read in evidence before the grand jury 
^ Parish books, and the books of the Custom house. Post office, Banh, 
South Sea house. East India company, &c. are to some purposes consi¬ 
dered as public books ; and persons who have an interest therein, have a 
right to inspect them *: And a rule for an inhabitant of a parish to in- 


“ 7 Moore, 400. 

*• C Dowl. & llyl. 888. 

® 1 Blac. Rep. 44. i^iui see Peak. EviiL 5 Ed. 
89,.&c. 1 FLU. Evid. 4 Ed. 4S8, &c. &s to 
the inspection of ptiblic Writings in general. 

0 1 Str. 136. 13 Vin.;Ahr. 104. pi. 68. S. 
C. Burnes, 468. 3 Durnfi'''& East, 384. 

* 1 Str. .807. Say. llcp. 7A' 

* 1 WiU. 297. i{«r v. cited in 1 

Wils. 240. 1 BUc. Hep. 39. S.C. 1 Cliit. 
Rep. 477. (n). but see id. 479. where the 
general right of every man, to inspect the 
books of the Quarter $es|ions was doubted by 
AbbM, Ch.J. 

® 1 Sir. 136., 18 Vin. Abr. 104. p/. 68. 
S. C. Cm. temp. Hardw. IS^. 8 Str* 1843. 
VOI.. I. 


Barnes, 2.36. 1 Cliit. Rep. 470. (nr), hut see 

1 Ld. Rayin. 252. Carth. 421. $. C. Gilb. 
Cas. K. B. 184. (Dr. Weu's case.) 2 Str. 
1005. 1 Wils. 240. 1 Blac. Rep. 41. S. C. 
cited. Say. Rep. 250. 

'• Barnes, 468, 9. 

• 1 Ivfl. i^aym. ^53. Carth. 421, S. C. 3 
Blac. Coni. 126, 1 Chit Cr. L. 89. Ry, 
& Mo. C6. ) Car. & F. 241*. S. C. but see 

2 Str. 1122. 1 Blac. Rep. 383.' Leacti’s Cr. 
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k 1 Chit. Rep. 627. 

» 2 Ld. Raym. 831. 7 Mod. 129. S. C. 
1 StE.804. 1 Barnard. K.31., 455. 2 Str. 
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394 OF INSPECTIC^, AND ,€0F1E9 

spect the parish hooks, so far as they apply to the ijuestioa ia dispute, way 
1)0 absolute in the first instanced , So, the boQk|,of the ewhiiussiouers of 
.the hUet-y, and th^r numerical lists, arc of a puMie ^ture; and are kept 
by the cuminissionm in trufst for the ti<d|et holder ,<^0 are entitled to an 
iiisjwctfdh of them by rule of court But accew isitot allowed to parish 
. books &c, ;for thi..trial of questions of a?private nature, or in collateral 

actions, brought l^ or against persons who have no interest therein. And 
though the Emt India company are compellable to produce their public 
books yet they arc not obliged to produce their books of letters®, &c.; 
nor their private bohks, relating to the appointment of their servants ^ 
Court rolls, &c. ' Tlie Court rolls and books of a manor are of a^ public nature; the te¬ 
nants have an interest therein, and the lord,, who has the custody of them, 
is considered merely as a trustee 8: Hence it is of course, in the King’s 
Bench, to grant leave to inspect the court rolls, &c. of a pionor, on tho 
applicatwn of a tenant of the manor, who Inis been refused that permissiou 
by the And one who has a primd Jacic title to a copyhold, is en¬ 

titled io inspect the court rolls, and take copies of them, so far as relates 
to the cop^^old claimed, though no cause be depending for it at the time 
So, where a copjdjold tenant was forbidden by the lord to cut underwood 
upon the ctipyhold, without the lord’s licence, the court granted a inatida- 
mus for the lord to permit the tenant to inspect the court rolls, so far as 
related to the cutting of underwood* after 'application to and refusal by 
tlie lord; although there was not any «iiit depending''. But this privi¬ 
ly is confined to the tenants of the manor: for the lord or tenants of a 
different manor, having no interest in the court rolls, &c. cannot claim the 
inspection of them': And even though the party applying be a tenant of 
the manor, the court will not grant a mandamus to inspect court rolls, for 
the purpose of supi)orting an indictment against the lord, for not repairing 
a road within tlie manor In the King’s Bench, if the rule be moved? 
for on behalf of a copyhold tenant, it is absolute in the first instance " ; 
but otherwise it is only a rule ttm “: In the Common Pleas, it is always 
a nile to sliew cause p : and the court expect an affidavit to shew that tlie 
person, on whose behalf the motion is made. Is a tenant of the manor, and 
has applied to the lord or his steward, for an inspection and copies of the 
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coftrt roHs, which have been denied •. A freehold tenant of a manor 
has no ri|^t ta inspect the court rolls, unless there be some canse depmd' 
ing, in which his right may be involved ^ But a mathdamus was granted 
to the steward of a manor, to allow inspection of the court rolls to two 
freehold tenants, litigating a right of common in the manor, althdiigh the 
cause was not at issue ®. ' 

So, the books of a Corporatmt are in nature of public books •*; and 
every member of the corporation, having an interest therein, has a right to 
inspect and take copies of them, for any matter that concerns himself, 
though it be in a dispute with otiiers®. And, in an action for the breach 
of a bye law, restraining persons from exercising trades w'ithin the limits 
of a corporate city, unless they become freemen, the court will compel the 
corporation to allow the defendant to inspect the bye law in the corpora¬ 
tion books But, pending an action by a corporation for tolls, the courts 
will not grant leave to inspect the corporation books or muniments, on 
the application of the defendant, a stranger to tlie corporation : And the 
inspection, when granted, is confined to the subject matter in dispute 
These rules of inspection, in cases of copyholds, corporations, &c. are never 
granted, but only where cwil rights arc depending ‘; for it is a constant 
and invariable rule, that in criminal cases, the party shall never be obliged 
to furnish evidence against himself'. Informations liowever, in nature 
of quo warranto, are now considemd in the light of civil proceedings; and 
therefore, when they are exhibited ht the relation of a member of a corpo¬ 
ration, the court will grant a rule for the inspection of such of the corpo¬ 
ration books as );:elate to the subject matter in dispute': But in an action 
against a corporation, upon a right of toll, the court refused a rule to in¬ 
spect the public books, records, and witings of the corporation; be¬ 
cause no issue w'as joined, so that it could not appear whether such inspec¬ 
tion would he necessary 

The motion for a rule to inspect and take copies of books, &c. when an 
action is depending, is founded on an affidavit, stating the circumstances 


" Barnes, 230. and see 3 Wils. S9!>. 2 
Blac. Rep. lOfil. 

•’ 7 Durnf. & East, 746. ami see 1 Wits. 
104. where a freeholder was refused a rule to 
inspect the rolls of the manor, in a case; be¬ 
tween himself and the lord, touching a copy- 
hold ; hut see Barnes, '$^7. 2 Blac. llcp. 
1030. semb. contra ; and se^ 2 Vez.620. 13 
East, 10. Phil. Evid. 4 Ed. 429, 30. 

* 5 Dowl. & Ryl. 494. 

■> 2 Str. 954, 5. 

‘ Id. 1223. Barnes, 235. Com. Rep. 
555. S. C* 

^ 3 Barn. &''Qrcs. ]$2> 

* 8 Dumf. & East, 690. and see 6 Mod. 
395. 1 Ld. Raym. 337. & C. 2 Str. 1203. 
Barnes, 238. 3 Wils. 398, 2 Blac. Bep. 877. 


.S. C. 1 Chit. Rep. 476. (o). accord. 1 Durnf. 
& East, 689. 3 Dunil. ^ l^ast, 303. 1 II. 
Blac. 21X. contra. 

“ 1 Barnard. 455. 2 Str. 1005.1223. J 
Wils. 289. X Xjiac. Rep. 40. S. C. 3 Durnf. 
& East, 303. and see 2 Chit. Rep. 231.290. 
but see 3 Durnf. & East, .579. 

' I Wils. 240. 

* I Ld. Raym, 705- 2 Ld. Raym. 927. 
2 Str, 1210. 1 Wils. 239. 1 Blac. Rep. 37. 
S. C. M 351. S. P. 4 Bur. 2489. 1 Duryf. 
& East, 689. 3 DunaS: & East, 142. 

• 2 Chit Rep. 368. (o). and see 3 Dumf. 
& East 142. .579. 4 Taunt 162. 

2 Blac. Rep. 877. 3 Wils. 398. S. C. 1 
Ld. Raym. 253. Carth. 42). S, C. 

Q Q 2 


Corporation 

boohs. 


On informations, 
in ri'ituri' of 
yuo mirrauto. 


Motion and ruh' 
foi, when action 
is pctidi'Jir. 



OF iPARtietrE.A«S 


onder which th$ inspection is daimed, and that»» application has been «^e 
)n4;hc pw^r quarter, for permiission to make the inspection, which has 
been refused *. And when a motion for an infomiMimi, in nature of a 
quo warranto, is depending, the court -will grant % rnl^ absolute in the 
When r first instalice*’: but when no ^tionis depending, the proper mode of pro- 

1 ccediiig is by moving for a nJe to sbew^i^Se, why a mandamus should not 

issue,-commanding the officer who has tm custody of the books, ttf permit 
Afliilavit, ia the party applying to inspect and lake copies of the necessary entries*. The 

suiipori of mo- affidavit, upon which this motion is foiuu^d, pught to state clearly the 
right tinder which the inspection is claimed, and that the inspection has 
been refused •*. And when the motiou is for a writ of mandamus to in- 
At what lime spcct, grounded upon affidavits, the rule is only a rule wtsi®. If a rule Ihj 
rule IS graiiteil. ,j.„ gfit'vv causc, why au information should not he filed, in nature of 

a quo warranto, the pourt of King’s Ueuch will make a rule for the pro¬ 
secutor to inspect and take.copies of hooks and records, as soon as the rule 
to shetv fj t,«r hi griuited*: hut if a rule be made to shew cause, why a 
mandttiKUs -.'lould not he awarded, tlic court will not make a rule for the 
prosecutor to inspect ami take copies of IxHiks and records, until the rule 
he m&de ahsohitoy and a return made to the mandamus s. 


Summons for 
imrtieiilars, of 
IiIaiiitiiT’ii dc- 
muud. 


When taken out, 
in K.li. 

In C. P. 


When the declaration does not dis^Pw the jtarticulars of the plaintiff’s 
demand, as in action.s of assumpsit, or debt for goods sold, or work and 
labour, &c. the defendant’s attorney or agent may take out a summons 
before a judge, for the plaintiff’s attorney or agent to shew cause, why 
he should not deliver to the defendant’s attorney or agent, the particulars 
ill writing of the plaintiff’s demand, for which the action is brought, and 
why all proceedings should not in the mean time he stayed This sum¬ 
mons may he taken out, and an order obtained thereon, in the King’s 
Bench, before the defendant has appeared k And, in the Common Pleas, 
though the practice was formerly otherwise’^, it is ordered by a late rule*, that 
" in future, defendants, on being served with process or arrested, will he 
allowed to obtain orders fur the particulars of the plaintiff’s demand, with¬ 
out waiting till appearance entered or hail put in, or declaration filed 
and delivered; aj5(d that in this respect, the practice of this court w-ill he 
made conformable to that of the court of King’s Bench.”' The summons 
for particulars, however, is usually taken out after ajipearancc and de- 


“ Barnes, 236. Phil. Eviil. 4-Ed. 433. 

2 Chit Hep. ,‘J66. and see 3 Durnf. & 
East, 141. Phil Evid. ,4 Edi' 433. 

.'® 4 Mttule & Sek 1^2. and see Mr. A1*- 
/nwVeilitHto'of^rffw^ehp. 1223. m w/rffc S' 
& mu U2. m East, 235. ,2 Chit, 
ftrp. .366.' (a;l Phil. Evid. 4 Ed. 434. 

® Baioel^a^. Pliil. Evid. 4 Ed. 434. 

® l^iil. Evid. 4 Ed. 433. 

* Ca$. Jlardw. 24,5. Say. Ik'ii. 1 IS, 


3 Durnf. & East, 141. 2 Chit. Rep. 366. but 
see 3 Durnf. & East, 581. 

* Say, Hop. 145. and see 1 Ld. Ilaytn. 
253. accord, 

" 3 Bur. 1390. Imp. C. P. 7 Ed. 183, 6. 
and ^ Append. Chap. XXIII. § 3. 

* I Chit. Rep. 724, 6. (tt). 

* 1 Bos. & Pul. .378. 

' R. T. 2 Geo. IV. C. P. 6 Moore, 211. 
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-tlafation, and before pl^; and unless good cause be sb,pwn to the con- 
traryj the judge will moke an order®, agreeably to the summons; which 
operates, when drawn up and served, as a stay of proceedings? till the 
particulars are delivered'*. But a judge’s order for the delivery of a bill 
of particulars, does not stay proceedings, unless it be drawn up, mid served 
upon the plaintiff’s attorney ^w/.And it is a rule in the King’s Bench 
that “ no order be made in any action depending in this court, to compel 
a delivery of particulars of the plaintiff’s demand, unless the defendant 
or defendants, in the event of pleading, do by such order undertake to 
plead issuably, or unless the plaintiff’s attorney or agent slnill, by special 
indorsement on the summons, consent to waive the same.” It Ls also usual 
in that court, on granting an order for particulars, which is considered as 
a matter of favour, to require from the defendant some admission; as of the 
signature of a note, &c. . 

In assumpsit for non-performance of a contract for the sale of a house, 
with counts to recover back the deposit, the plaintiff having in his first 
count alleged that the defendant, who was to make a good title, had 
delivered an abstract which was insufficient, defective and objectionable, 
the court of Common I’leas obliged the plaintiff to give a particular of 
all objections to the abstract, arising upon matters of fact ; hut said ho 
not bound to state in his particulars, any objections in |Kiiiit of law 
So, if an action be brought on a^bond conditioned for tlie performance 
of covenants, or to indcmnil’y, &c#"the defendant may call for a particular 
of the breaches for which the action is brought: And wliore a geiieral 
fomi of declaring is given by act of parliament, as upon the statute 
0 Ann. c. 14. or upon the 25 Geo. 11- c. 36. it seems reasoiiahle that the 
plaintiff, if required, should give an account of the particulars of his de¬ 
mand, in order to enable the defendant to prepare for his defence. But 
wlicnever the particiilars of the demand arc disclosed in the declni'ation, 
as in .vjH'cial assumpsits, covenant, or defd on articles of agTccmcnt, &c. 
or in actions on matters of record, an order for such iiarticulars docs not 
seem to be requisite. 

Ill actions for wrongs, the injury complained of is in general stated 
in the declaration; and tlierefore, in such actions, it is not usual to make 
an order for the particulars: but circumstances may occur which render 
it necessary. And in an action siguinst the marshal for an escape, he 
is entitled to a particular of the cause of action, for which the plaintiff 
sues Under a judge’s order for particulars, the plaintiff, or his attorney 
or agent, should deliver a particular account in writing of the items of the 
demand, and when and in what maimer it arose: And where there has 
been an account current, and payments have been made for which the 
party means to” give credit, the particular ought to contain as well those 

» Append. Chap. XXIII. § 4. And for <* ^ H. 59 Geoi III. K. B. 

the forms of bills of particulars in different ®3‘,Bos. & Pul. 846. and see 1 Cainph. 

cases, see id. § 6‘, &c. 21)3. 

" Ante, 469. ^ 7 Dowl. & Hyl: 774. 

' 1 Chit. Rep. 647. 


sm 


Order on, and 
how far a stay 
of proct'cdiiigi. 


On what terras, 
in K. H. 


Ill fixsiim/isi/, 
iiir nut making 
good title. 


In debt on 
bond, Ac. 


When not 
retjuiicd. 


Ill actions for 
wrongs. 


Ilow given. 



m 
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In Exchequer. 
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To amend par¬ 
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matters for wh|^ he laeahs to give credit, a^ those^ £tKr whieh the itction 
is brought*. Bnt it is sofficieht to refer m a)Mll.of pdirtieukrs, to an 
«icount already deL’vered, without restating it**: aim in genmi, if the 
plaintiff’s particular convey the requisite information to the defendant, 
however inaccurately it be drawiT up, it Js auffident ^ And if a bill of 
particulars state the transaction upon whil^ the plaintiff's claim arises, it 
need not 6pec% the technical description of the right which results to the 
plaintiff out of i^ait transaction**. After the delivery of a bill of perticu« 
lars, the defendant, in the King’s Bench, hhs saane time to plead, as 
he had when, the summons for it was retnrnable «. And in the Common 
Pleas, we have seenthe plaintiff cannot sign ju(%ment for want of a 
plea, till the expiration of twenty four hours after tlje delivery of a hill of 
particulars, though the time for pleading he expired, ailfl a demand of 
plea given, more thap t^wenty four hours before that tiifle. ■ In the Ex- 
cheqiier, the defendant cannot obtain an order for the particulars of the 
plaintiff's dematid, ^lithout an affidavit«, that he is unacquainted with 
them: Imt he.is entitled to receive such particulars from the plaintiff, 
although he may have had a statement' of them before the action was 
brought **. And where a plaintiff riffusOa to deliver a particular of his 
demand, in obedience to. a judge’s order, the court.of King’s Bench re¬ 
fused to allow the defendtmt to sign a judgment of non pros *. 

As the defendant is allowed to call^l^ the particulars of the plaintiff’s 
demand, sQ when the defendant pleadiT or gives a notice of sel off, for 
goods sold, &c. the plaintiff may take out a summons for the particulars; 
upon which the judge will make an order, which should he regularly 
drawn up and served**, for the defendant to deUver them in a cerl|dn 
time, or in default thereof, that he be precluded from giving evidence at 
the trisd, in support of his set off *. But the plaintiff cannot make any 
objection to such^particulars, at the trial of the cause, which, if made 
earlier, the defendant or the court might have rectified *“. 

If the pariieulars ddivered under a judge’s order be not sufficiently 
p&it, the party to whom they are delivered may take out a summons, 
and obtain an order, for further particulars: and if, on the. .other hand, 


“ 1 Esp. Rep. 260. 2 Campb. iio. In 
the kttCT case, ^ti attopifey having delivered 
a particular, coahtining" only the debtor side 
of tbelftcount, was made to take a verdict for 
the balance due to him, without costs. Sed 
guean;, as to the neees^itf' of including pay¬ 
ments by the defendant, in the particulars of 
the plaintiflT’s demand; the practice not being 
confortnalde to the cases ? ‘ 

** I^eakVs'ipas. M, Piri. 3 Ed. 220. 

** 4 Taunt, lutft. ahd’see. Peake’s Cas^A^. 
aV(.3Ed.8l^/<€.) 

® 13 Bast, 608, "ud sec 5 Barn. & Cres. 
769. but see i Bars. &'Cres. B70. 7 Dowl. 


& Ryl. 458. S. C. 5 Barn. & Cres. 770. (5.) 

' yJrtre, 469. , 

^Append. a.ap. XXIII.5lh . 

s Wightw. 78. 

* 7 Dowl. & Ryl. 126. 

“ R. H. 59 Geo. III. K. B. jinie, 471. 

’ For the form bf particulars of set off, see 
Append. Chap. XXIII. §, 10. And for the 
effect of such particulars, see 8 Price, 2 IS. 
%ee also stat. Si'Gco. ,IV. c. 106. § 8. for 
granting rules in vartition, 'Ip the courts of 
Great Sessions in Wales, for a ]^rticular ''of 
the plaintiff’s demand, and defendant’s set 
off &€. Ante, 486, 7. (ft.) . . 

*” Holt iVs. Pri, 552. 



OF SET OFF, StC, 5^ 

t*. ' 

tll^y 9re incon^ct, or%ot sufficiently comprehensifjv th« ;^rty delivering 
may We a sammons aq^ order to amend them. But it is a rule in the 
King's Bench ®, that no summons for further partietilars of the plain-; 
tiff’s demand^ defendant’s set off, or other particular, he granted in any 
action depending in this court, unless the last previous order fuq particu¬ 
lars be first drawn up, and order produced at the time of applying 
for any such summons." And, in the Common Pleas, whoro the declara¬ 
tion was delivered at the same time as a bill of particulars which was in¬ 
sufficient, and another order tvas afterwards obtained f»>r better particu- ' 
lars, the''court held, that ns the defendant’s attorney had not returned the 
declaration, with the insufficient particulars, he had waived the irregu¬ 
larity**. An amendment'was allowed, in the latter court, after the plain- After nonsuit 
tiff had been -nonsuited for a defect in the bill of particulars, and a new 
trial granted on payment of costs ®. And the jda|ntiff, in the Exchequer, Costs on, in 
is not entitled to be piid the costs of the ,first trial, previous to and os the Exchequer, 
terms of the amendment; but the court will order them to abide the event 


of the cause**. But where a particular was delivered under a judge’s 
order, and the plaintiff delivered a second particular, without an order, 
containing merely an echo of the counts in the declaration, that court 
would not allow him to give evidence of any claim contained in the second 
particular, which was not included in the first ®. 

At the trial, the particulars of tjli^ phtintiff's demand, or of the defend- Effect of parti- 
ant’s set off, if delivered, are consldeijed as incorporated with the deela- 
ration, plea, or notice; and on producriUn of the order, and proof of their 
delivery, the parties are not allowed to give any evidence out of them^. 

Therefore, where the particular of the plaintiff’s demand was a promissory 
note only, and on being produced it appeared to be improperly stamped, so 
that it could not be given in evidence, the plaintiff, though he might other¬ 
wise have gone into tlie consideration of the note, was held to be precluded 
therefrom by his particular 6. But an erroneous date to a bfll of particulars, 
which is not calculated to mislead the defendant, will not preclude the 
plaintiff from recovering his demand '*. So, where the plaintiff declared in 
deht for rent> without i^ewing in what parish tlie lands were situate, and 
delivered a particular of his demand, describing them in a wrong parish, 
the court held that the plaintiff might recover ; it not appearing that any 
nii.srh|H’escntation was intended, or that the defendant held more than one 
parcel of llfiUd of the plaintiff, so as to be misled by it *; So, where the 
plaintiff declared on three hills of exchange, in three several counts, bnt, 
according to his particular, only sought to recover on the bill set forth in 
the first count; and the defence was, that the defendants were not part¬ 
ners when the |atter hill was drawn, and the plaintiff tendered in evi- 


* E. H. 59 Gro. ly. K. B. jin/e, 471. ' * Pease’s Cas. M. Pri, S Ed. 2S9. 1 Esp. 

*■ 2 Moore, 9(K and see id. 655. 8 Tui^t. Hep. 196. 3 Esp. Rep., 168. 2 Bps. 

692. S. C. Ante, 614. 243. S. C. 1 Scl. Pr. 2 Ed. 329, 30. 

* 2 Bos. & Pill. 246. * 4 Esp; Rep. 7. 

*' 8 Price, 638. ‘ 8 Taunt. 224. 

* 1 Taunt. 853. • * 3 Maule & Sel. 380. 
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fVufi* the other two bills, for the purpose of establishing the faot of part* 
nership; which evidence was rejected, on the ground that these bills were 
not included in the particiilar; the court of Common Pleas granted a new 
trial So, in ejectment to recover premises forfeited for non-payment of 
rent, a difference between the amount of rent proved to be due, and the 
amount demand<^ in the lessor of the plaintiff’s particular, is not mate¬ 
rial \ And although the plaintiff, after delivering a particular of liis de¬ 
mand, cannot at the trial himself give evidence out of it, yet if the de¬ 
fendant’s evidence shew that there were other itc7ns which he might have 
included in his demand, he is entitled to recover all that appears to be 
due to him An Hein, however, of the plaintiff’s demand, appearing on 
the face of the defendant’s set "off, given in under a judo's order, is not 
such an admission as supersedes the necessity of the plaintiff's proving if^. 
In an action of asmmp^it brought by the assignees of a bankrupt, the de¬ 
fendant called for the particulars of the plaintiff's demand, which were 
gweu and tln.ui pleaded in abatement, that the promises were made 
by hiuiKclf nud another person jointly; issue being joined on this plea, it 
appeared in evidence at the trial, that the particulars chiefly related to 
transactions between the bankrupt and the defendant, jointly with the 
person mentioned in the plea; and though there were some items which 
conccrued the defendant only, yet as these were not distinguished from 
the rest, the chief justice would not^uffer them to be given in evidence, 
and nonsuited the plaintiff: The court of King’s Bench was afterwards 
moved, but refused to set aside the nonsuit ®. 

" 5 Moore, 567. 3 Brod. & Bing. 682. 

S. G. ^ 

'‘10 Moore, 8.'»2. 8 Bing. S. S. C. 

'' 1 Cainpb. 68. 

" 2 Esp. Itep. 602. 5 Taunt. 288. I 


Marsh. S3. S. C. 

“ Colson & others, assignees, &c. t>. 
SeU)y, E. 36 Geo. Ill* K. B. 1 Esp. Itep. 
402. S, C. 
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CHAP. XXIV. 


CHANGING ili/e Venue, consolidating Actions, and 

STRIKING OUT CoUNTS. 


The law having settled the distinction between \ocul and irunsitary 
actions, it seems that towards the reign of Richard the second, it was 
greatly abused “; for a litigious plaintiff would frequently lay his action 
in a foreign county, at a great distance from wberc the cause of it arose, 
and by that means oblige the defendant to come with his witnesses into 
that county. To remedy which,it ^vas ordained by statute**, " to the in- 
' “ tent that writs of debt and account, and all other such actions, be from 
" henceforth taken in their counties, and directed to the sheriffs of the 
“ counties where the contracts of the same actions did arise; that if from 
" henceforth, in pleas upon the same writs, it shall be declared that the 
“ contract thereof was made in another county than is contained in the 

original writ, that then the ss^e writ shsdl be utterly abated,” The 
design of this statute was to compel the suing out of all writs arising upou 
contract, in the verj' county where the contract was made agreeably to 
the law of Henry the first ^: Unusquisque per pares suos Judicandus esi, 
et (ywsdem provincke; peregrina verdjudicia modis omnibus submovemus 
But as the statute oxdy prescribes, that the count shall agree with the 
writ, in the place where the contract was made, it did not effectually pre¬ 
vent the mischief^: And therefore a statute of Henry the fourth b directs 
all attomies to be sworn, that they will make no suit in a foreign county; 
and there is an old rule of court **, which makes it highly penal for attor- 
nics to transgress this statute. 

Soon after the statute of Henry the fourth, a practice began of pleading 
in abatement of the writ, the impropriety of its venue, even before the 
plaintiff had declared. At fir^, in the reign of Henry the fifth, they ex¬ 
amined the plaintiff upon oath, as to the truth of his venue: But soon 
after, they began to allow the defendant to traverse the venue, and try 
the traverse by the country This practice being subject to much delay, 
the judges introduced the present method of changing the venue upon 
motion, on the equity of the above statute ^; which Lord Holt says ‘, be- 


“ Gilb, C. P. 89. 

»> 6 R. 11. c. 2. 

' 2 Bkc. Rep. 10S2. 

'* Leg. Hen. I. c. 31. 

‘ Gilb. C. F. 89, in nolo. 
* 2 Rlac. Rep. 1082. 

4 Hen, IV. c. 18. 


“ R. M. 1654. § 5. K. B. R. M. 1654. 
§ 8. C. F. and see R. M. IS Eliz. § IS. 
C.P. 

\} 

‘ Rastal, tit. JMa, 184. (6). Fitz. Abr. 
tit. Brief, 18. 

* 1 Wms. Saund. 5 Ed. 73, 4. (2). 

I 2 Salk. 670. 
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07 cnANGtHG THG V£NUE< 


In what cases 
changed, and in 
wliat not. 

]3y jilainlifC 


gan in the time of James the first: And accordingly we find, that among 
the fees of the court of King’s Bench, as found by a jury under the King’s 
commission in KKJO, one is, “ for every rule to alter a visne\" The form 
of the nile and affidavit are also stated by Styles *>, as estaUished in 23 
Car. I «■. 

But whenever the practice began, it is now settled, that in transitory 
actions, the venue may be changed upon motion, either by the plaintiff or 
defendant: And, in an action against several defendants, it may it seems 
be changed at the instance of some of them only The plaintiff shall not 
directly alter his venue, after the-essoin day of the next term after appear¬ 
ance; though he would pay costs, or give an imparlance®: Yet he 
may in effect do it, by moving to amend and that, after the defendant 
has changed the venuee, or pleaded*’, and even after two terms have 
elapsed from the delivery of the declaration *. An amendment was allowed 
in the King’s Bench, in an action for a penalty under the bribery act, by 
altering ti>< venue from the county at large to an interior jurisdiction, after 
the tin!" Iv jited for commencing a new action; the particularity of the"* 
declaration making it appear probable to the court, that the jrlaintiff was 
proceeding on the same fact for which the action was originally brought, 
when laid by mistake in the wrong county, though there was no affidavit 
that it was the same ^: And in another case, such amendment was al¬ 
lowed, though it appeared that therb were distinct causes of action in the 
two different counties, upon an affidavit that the plaintiff proceeded on a 
mistake, in supposing that both causes of action could be proved in the- 
county where tlie election was huldcn *. But, in the Common Pleas, where 
the defendant had put off the trial at the assiacs, on the absence of a wit¬ 
ness, the court refused to let the phuntiff amend, by changing the venue 
to Wtddlesex^. And that court will not amend a declaration, by changing 
the venae, unless the plaintiff shew substantial ground for it: Therefore, 
where the plaintiff moved to amend, by changing the venue from Hcdford-' 
shire to Middlesex, on the ground that the action depended on a question 
of law, as to the construction of an inclosure act, and would tliercforc be 
tried better and more expeditiously in town; the court, on an affidavit of 
the defendant, that the cause of action arose in Bedfordshire, discliarged 
the rule So, where an attorney has waived his privilege to sue in Mid- 


” Tiyc sjim fd. S31. 

»■ Sty. r. It. (Ed. 1707.) 631. 

*■' Tlie oJise of l,ard Gerrard v. Fluyd, 
(East. It! fVrr. S.) 1 Sid. 183. is said to be 
t;ic first case in the books, on the sutyect of 
changing the veaue ; but tliat case mentions 

'•l ^ 

iHe utf/misMi aiudatiti and common rule for 
changing the venue, which shows that the 
practice was then well known and established; 
and see S pkc. Rep. 1033. 

' Cgt. Pr. cl P. ISa, Pr. Reg. 430, S. C. 
i Maule & Sel S3S. but sw 6 Taunt. 87. 


631. 2 Chit. Rep. 417, 18. 

* Sty. P. R. 625. R. M. 10 Geo. II. mg. 
2. (c). K.B. 

f2Str. 1162. 

e 2 Barnard. K. B. 163. 2 Str. 1202. 

*> 1 Wils. 178. and Me Rwncs, 12. 488. 

* S^.,&ep. 150. 294. 1 iSsn. 868. S. C. 
2 Bur. 1008. 

»41^t,4S8. 

1 4 , Blst, 485. 

’" 2NewRep. C.P.S8. 

" 6 Taunt. 408. S Marsh. 121. S. C. 
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dlesex, by laying the venue in another county, he cannot avail himself of 
his privilege by amending, so as to change the venue to Middlesex *. 

The defendant is in general allowed to change the venue in all transi- 
tarif actions, arising in a county difterent from that where the plaintiff has 
laid it ; and he may even change it from London to Middlesex or vice 
versd^. But the venue cannot be changed in local actions': And in 
transUory actions, where material evidence arises in two counties, the 
venue maybe laid in either^: and if it be laid in a third county, the 
courts will not change it; for the defendant in such case cannot make the 
necessary adidavit, that the cause of action arose in a particular county, 
and not elsewhere Thus, where the venue was kid in London, and it 
appeared from the‘affidavit, that the cause of action arose upon a bridge 
called King’s bridge, partly in the county of Kent, and partly in the county 
of the city of Canterbury, and not elsewhere, the court refused to change 
the venue And, for a similar reason, the venue cannot be changed in 
an action against a carrier *, or lighterman or for an escape *, or false 
return™. So, in scire facias to repeal a patent", or action for infringing 
it", the defendant cannot change the venue from Middlesex, to any other 
county; nor can the venue be changed, in such an action, from one county 
to another p. 

When the cause of action arises out of the realm, the courts will not 
change the venue; because the action'may as well be tried in the county 
where the venue is laid, as in any other where the cause of action did not 
arise‘1. So, where the cause of action partly arose in Derbyshire and 
partly in Ireland, the court of King’s Bench refused to change the venue 
from London to Derbyshire, on an affidavit that the cause of action arose 
in the county of Derby and in Ireland, and not in London, or elsewh^e 
thau in the county of Derby and in Ireland ': And as it is necessary, for 
changing the venue, that the cause of action should be tvhoUy confined to 
a single county, the courts will not change it in an action of debt on bond 


® 7 Taunt. I'tO. 2 Marsh. 426. S. C. 

» n. M. 1«54. § 5. K. B. E. M. 1664. § 
8. C. P. Barnes, 491. 

' 3 Str. 867. Barnes, 487. l>r. Reg. 430. 

S.C. 

'* 2 Dumf. & East, 276. Cas. Fr. C. P. 
41. Pr. Keg. 429, 30. Barnes, 481. 

' Say. Kcp. 146. 

‘ 7 Co. 2. a, 2 Salk. 669. K. M. 10 Geo. 
II. reg. 2. (o). K.B. 2 Durnf. & East, 276. 
7 Durnf. & East, 588. 7 Moore, 520. 

» 7 Durnf. & E»st, 205. 8 Bos. & Pul. 
679. Rowland v. Knapp, H. 41 Geo, III. 
C. P. Id. 679, 80. 3 Taunt. 464, 2 Wttis. 
Saund. 5 Ed. 6. (3.) but see 2 Blac. Bep. 
940. 1 New Rep. C.P. 110.810. 1 Taunt. 
269. 6 Taunt. 666, 6. 2 Marsh. 278. S. C. 
2 Moore, 64. 

»> J Wils. 178. 


* Edk V. Glover, H. 27 Geo. IH, K. B. 
but see 4 Taunt. 729. 
k 2 Salk. 670. 

1 Id. 1 Keb. 66. 1 Sid. 87. Barnes, 491. 
2 Marsh. 162. but see Barnes, 493. 2 Chit. 
Hep. 418. 

“ 2 Salk. 669. 2 Str. 727. Say. Rep. 64. 

1 Wils. SS6. S. C. 

” 2 Cox, 235. 

“ 6 Dumf. & East, 363. 1 East, 116. (a). 

2 Chit. Rep. 418. 

>■ Per Cur. T. 22 Geo. III. K. B. 7 
Dowl. & Ryl. 103, 4. '' 

^ Say. Bep. 77. Covrp. 176. and see I H. 
Blac. 280. 1 Taunt, 269, 60. 2 Taunt. 197. 
6 Taunt 669. 2 Marsh, 280. S. C- 

' 4 East, 496. and sec 2 New Rep. C. P. 
397. 8 Bing. 429. 
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On promissory 
note, or bill of 
cxciiange. 


On policy of in¬ 
surance. 


In action fur 
criiii. coil. 


Assault. 

I’ciial action. 

Case, for oycr- 
turniiig plaiotilll 
in stage coacli. 


or other specialty*, or in cmemmt <m a lease** ev polky of iasnmnoe by 
deed®, m in oi-stempsU on wa. award**, or charterpa^ of affrei^tment®, 
unless some special ground be laid^; for debitum ct contractus sunt nulUus 
hei, and bonds and other, specialties are Imm nutahilia wherever they 
happen to bes. And it is now holden in the King’s Bench*, agreeably 
to the practice of the court of Common Pleas *, that the venue cannot be 
changed, unless Upon a special ground *, in an action upon a promissory 
note, or bill of exchange. An4 K action be bond Jidc brou^t on a 
promissory note, the plaintiff may retain the venue, though the action be 
for other causes also ; and the court will not restrain the plaintiff from 
proceeding m the county he has elected, for the other causes *. But the 
venue may still be changed in an action upon a policy of insurance, not 
being by deed ®; or in any other action, the right of which is founded upon 
simple contract *». And in covenant upon a lease, for diverting water from 
a mill, &c. a view being proper to be hud, the venue was changed in one 
case, to f l»e artint) where the premises lay; though most of the plaintiff’s 
vvitne.''W's *' 0 .?idod in the county where the venue was laid ”: But, from a 
subsequent case it seems, that the granting of a view is not alone a sufK^ 
dent reason for changing the venue, in an action of covenant r. 

, The venue may be clmnged in an action for criminal conversation, <»n 
the usual aihdavit, that the whole cause of action, if any, arose in tlie 
county to which it is changed ; for the whole cause of action is the treepMs 
committed on the plaiutiff’s wife So, the venue may be changed in an action 
for an assault ^ And the court of Common Fleas will change it in a penal 
action, on the usual affidavit, as well as in any other". In an action on 
the case, for overturning the plaintiff in a stage coach, the venue may be 
changed into the county where the accident haj)pencd And it is no 
reason against changing the venue, that if changed, the cause is likely to 


•iKeb. 63. 1 Sid. 87. Sty. P.R. 631. 
8 Sir. 878. Aiidr. 66, R. M. 10 Geo. II. 
(c). K.R. Gilb. K. B. 339. Gilb. C. P. 90. 
JicUcin V. Jfent, E.‘20 Goo. 111. K. B. 
Barnes, -191. 

» 8 Chit. Hop, 419, 20. 

I M'Ckl. & Y. 212. 

® 2 Bos. & Put 353. S Barn. Sc Crei,. 9. 
4 Dowl, & Ryl. 633. S. C. 

7 Taunt. 306. 1 Moore, 34. S. C. but 
see 4 Bing. 39. 

' Pvk V. JWfi/i, M. 22 Geo. IIL K. B. 
cited in 1 Burnf. & Eas^ 782. (o). I Biirnf. 
& East, '7H1. sad see 1 Bos. & Put 485. 8 
Esit, 268. 

* 1 jpur»'f. & East, 371. 

* An4r. 66. per Chappie, J.,B. M., 10 
Geo. IL (c)- K. B. Precimis v. 6eimeU, E. 
23 Goo, III. K. B. but see the opinion of 
the Ollier Justice^ iu Andr, 66. I Wils, 41. 
Say. Ri^j, 7. contra. 


' Cas. Pr. C. P. 119. Pr. Ri^g. 417, 18. 
Barnes, 480, 483. 483. 487. 49), 2. 2 Blac. 
Rep, 993. 1 Bos. & Pul. 20. 2 Bos. & Pul. 
333. 

a Per Car. t. 25 Geo. IIL K. B. 2 Cliit. 
Rep, 418, 19. /rf. (n), 

* 3 Taunt. 376. 2 Bowl. & Ryl. 164- but 
see 7 I'riee, 364. semb.' eo)Ura. 

Andr. 66. 2 Str. 1160. Say. Rep, 7. 2 
Durtif. & East, 275. 7 BuriiL A E«tsL 203. 
but see 1 M'Clel. & Y. 212. 

" Say. Rep. 7. 

" 8 East, 268.' but see 2 Chit. Rep, 419, 

2 Chit. Rep. 419, 80. 

' 10 East, 32.. and see 2 Chit. Rep. 417. 
7 Moore, 62. , 

2 Chit. Rep, 417. 

* 3 Taunt. 75i, I Marsh. 320. S. C. but 
^ee 1 Sid. 287. scinh. conlra. ' 

‘ 4 Taunt. 729. . 
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,bfe tried by persons interested in the question, if riiey are likely to have 
os 8tr<Hig an interesit on one side as on the other •. But, in an action for Action for won- 
xcandalum mapiatuvi, the courts will never change the venue bticause 
a scandal raised of a peer of the realm is not confined to any particular 
county, but reflects on him throtigh the whole kingdom; and 'ItC is a per¬ 
son of so great notoriety, that there is no necessity for obliging him to tr^ 
his cause in tlie neighbourhood. So, in an action for a libel, published in Libel, 
a newspaper in one county, and circulated in other counties or contained 
in a letter, \vritten by the defendant in one county, and directed into an¬ 
other the court of King’s Bench will not change the venue; because the 
defendant caiinot make the common affidavit, that the cause of action arose 
in a single county, and not elsewhere: But the court wfll change the venue 
into a county in which the libel was both written and published «: And the 
distinction seems to be, between a libel which is dispersed through several 
counties, and a letter which is written in one county and not opened in 
ainithcr; on the former, the venue cannot be dmnged, on the latter it 
may 

Though the courts in general will not change the venue, when it is laid On special 
in the proper county, yet they will diangc it even then, upon a special 
ground ^: Thus, in (U\bt on bond, where the venue was laid in Lonthm, and 
the plaintiff s and defendant's witnesses lived in Lincolnshire, the court 
of King’s Bench changed it into the latter county So, where the cause 
of action arose in another county than that in whidi the venue is laid by 
the plaintiff, and the justice of the case requires the trial to be had there, 
all the witnesses residing at a great distance from the county w'herc the 
venue is laid, the courts, on the application of the defendant, will change 
the venue, on his agreeing to admit a particular &ct, which in point of 
fonn exists in the original county ^ But in an action by an attorney for 
an escape, it is not a sufficient ground for dc^dating from the general rule 
not to change the venue in such case, that the witnesses on froth sides re¬ 
side in the county to which the venue is wished to be changed 

When a fair and impartial trial cannot be had in the county w’hcre the \Vbon impartial 
venue is laid, the courts, on an affidavit of the circumstances, \vili change ‘■amiot bu 
it, in transiiory actions or, in local actions, will give leave to enter a sug- 


* 5 Taunt. fi05. 

1 Lev. 6fi. 2 Salk. 668. Carth. 400. 

S. C. 2 Str. 807. Barnes, 482. Cas. Pr. 
C. V. 132. Pr. Reg. 417. S. C. Gflb. C. P. 
00 . 

' IIoMns V, Itk^eway, H. 23 Geo. III. 
K. B. 1 Durnf. & East, 671. 

*' 1 Durnf. & East, 647. 1 BrotL A'^lng. 

200 , 

3 Durnf. & East, 806. Jris v. Ta^r, 

T. 36 Gcu, III. K. B. 

*' 3 Durnf. & East, 662. 

* 2 Chit. Rep. 418, 19, 

J Durnf. & East, 781. and see 1 Bos. & 


Pul, 20. 4'26. 1 Out. Rep. 334. but see 1 
Wils. 162. 1 Durnf. & East, 782. in mlis, 
2 Maritb. 162. 6 Pricey 612. 7 Moore, 82. 
620. 3 Barn. & Cres. 652. 

* 3 East, 329. Edic\. Glover, IL 27 Geo. 
111. K. B. and see 2 Chit. Rep. 418, 10. 3 
Bos. & PuL 681. 8 Taunt. 636. 

^ 2 Marsh. 152. and see 2 Chit. Rc]). 
418, 19. 

1 ^'Str. 874. 3 Bur. 1664. 1 Blae. Rep. 
486; ac. but see 1 Barnard. K. B. 283. 
Foley V. Lord Feh-rboroush, II. 86 Geo. III. 
K.B. 
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Into city of 
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Wlien plitintifrU 
privileged. 


OP 0SllA176<NO THE PE^OE, 

gestiob <m tke rdl, witli a- nient dedire, in order to have the trial in an 
adjeaning eount^ * * * § > And th^ parties by consent mijiyjlbhange the venue in 
local aetion? *4 Or baw th^ tri^ ottt of thdr proper i^nty, such consent 
being entered, by 8ij;^^tiort?,,ott the rollOn the other hand, though 
ifte courts will in ^eral change the venue, where it is not laid in the 
^ropertou^y, if ah inipartiltl ot satisfactory trial cannot be had there, 
tfacy.tyill llot change it / 0^ in an action for words spoken of a justice of 
. tho peace, by a candid|ite upon the hustings, at a county election And, 
in Order to avoid delay, the courts will not change the venue, except by 
con^nt, or upon an affidavit of merits ®, into the dty of Bristol or Nor- 
wick, where there are no Lent assizes, in Michadmas or Hilary term *’ ; 
nor into HuU, Canterbury, &c. where the justices of nisi prius seldom 
come 8; nor into the city of Worcester or Gloucester, out of the county at 
large, because the assizes for the city and county at large are holden at the 
same place •*. But the venue may be cliunged, as a matter of course, into 
the city Bnsid', Ac. previous to the summer assizes. 

So, n he’i the venue is not laid in the proper county, the privilege, of the 
plaintiff will in some cases prevent the courts from changing it. Thus, in 
an action brought by a serjeant barrister •, attorney “, or other officer of 
the court if the venue be laid in Middlesex, the plaintiff, suing as a pri¬ 
vileged person, has a right to retain it there, on account of the supposed 
necessity of his attendance on the court: But if the venue he laid in any 
other county, as in London or the plaintiff, though privileged, sue as a 
common person, by original or otherwise p, or en outer droit, as executor 
or administrator, or jointly ivith his wdfe or other persons he has no such 
privilege: and the court will not suffer him to use his privilege, so as to 
oppress a defendantWhen a serjeant, barrister, attorney, or other of- 


• 10 Mod. 1<m. 1 Str, 2.3.5. 3 But. 1334.. 
1 Durnf. & East, 30.3. 

. I Wils. 298. Groves v. Duridl, H. 38 
Geo. III. K. B. 

Tonnerau v. Fonnerau, in K. B, jter 

Cur. 

Cowp. b 10. and see 2 Salk. 670.4 Bur. 
2447. 

“ 1 Chit. Rep. 14. 

f Cas. Pr. C. P. 129. Barnes, 481. S. C. 
Pr. Reg. 428. 2 Str. 1180. 1216. 1 Wils. 
138. Per Cur. M. 87 Geo. III. K. B. and 
8ee3Blac.Gom.29t. 0 Price, 613. But see 
1 Chit. lUp. 334. where, in an action on a 
bond, the venue was clianged from London 
to NooifmrnberUnd, in EasUx term, on an 
aflidavit sbtting that ail the defendant’s wit¬ 
nesses lived there, on the terms of with- 
drawing the plea of nan ed/actvm, 

* !l. M. 1664. § 9. K. B. it. M. 1664. 

§ 12. C, P. Barnes, 489, 90. 


Barne.'s, 490. 

* Stanley v. Preston, T. 24 Geo. III. K, 
B. 7'wkcr V. Morgan, E.35 Geo. III. K. B. 
^ Pr. Reg. 420. 

' 2 Show. 176.242. 1 Mod. 04. Sty.Uep. 
460. 2 Salk. 668. 670, 71, 2 Ld. Itaym, 
J6,56. 2 Str. 822. 1 Wjjs. 169. 1 Blac.Rop. 
19. S. C. 

2 Salk. 668. Say. Rep. 16.t 180. 
Barnes, 479. Pr. Reg. 418. S. C. Bames, 
487. 493. 2 Biac. Rep. 1066. 2 Marsh. 162. 
Ante, 80. 320. 

“ 2 Salk. 670. 2 Ld. Raym. 1263. 

° 2 Salk. 668. 7 Taunt. 146. 2 Marsti. 
426. S. C. 

P Cas. Pr. C. P. 1S2. U5. Pr. Reg. 
419, 20. Bernes, 479. 484. S. C. 

R. M. 10 Geo. II. reg. 2. (c). K. B. 

' Tomlinson\.J£aTrison,'M. 166eo.III. 
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ficer of tte court, ia d^endani, he has no privilege whatever respecting the 
venue*. 

It ^vas formerly dbubted, whether the venue conld be changed,- without Into f^ales, 
consent, into Wales or the,next adjoining MngUsk county and the ob¬ 
jection in the latter case was, that the defendstnt coultf not makje the com¬ 
mon affidavit, which is never disi)ensed with, that the ca!^se oC'action arose 
in that particular county, and not elsewliere IJut now, sin^ 
is holden to run into Wales, it has become the conimpn practice to change 
the venue directly from an English to a Welch county *: and this is so 
much a matter of course, that the rule for changing it is absolute in the 
first instance, on the usual affidavit So, the venue has been frequently County jialatinc. 
changed into the counties palaline ; because the courts can send down the 
record there by mitiimus e: and, in one instance, it was changed into the 
next adjoining county But where the venue is changed into a county 
palatine, the courts will require an undertaking from the defendant, not 
to assign for error the want of an original i And, in the Common Pleas, 
it is considered as a matter of favour to change the venue to a county i>ala- 
tine : and therefore, where it would be attended with inconvenience to the 
plaintiff, that court will not grant the iiidnlgencc So, they will not 
permit one only of several defendants to change the venue to a county pa¬ 
latine ; because they have in that case no authority to bind the otlicr de¬ 
fendants, to the tenns of not assigning for error the want of an original *: 

And where one of stwcral defendants had suffered judgment by default in 
Middlesex, the court would not, on the application of another defendant, 
change the venue to a county palatine So, where the venue was laid in 
a county palatine, and after a writ of inquiry executed, and final judg¬ 
ment signed, a -HTrit of error was brought, and error assigned for want of 
an original, the court would not amend the declaration, by changing the 
venue ": And Avhere, in an action by original against four defendants, tlie 
venue was changed into a county palatine, on the application of three of 
them, who appeared scjHiratcly by one attorney, and undertook not to as¬ 
sign the want of an original for error, the court of King’s Bench required 


* Cartli. 126. 1 Show, 14S. 4 Bur. 2027. 
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Durnf. & East, 7rJS. but sec 2 Str. 807. Cas. 
Pr. C. P. 91.129. Pr.Rcg. 428, 9. Barnes, 
478. 481. 488. contra. 

**12 Mod. 313. and see Pr. Reg. 428. 

* 1 Sel. Pr. 2 Ed. 251. Marsden v, JieU, 
II. 28 Geo. HI. C. P. Imp. C. P. 7 Ed. 
218.220. 1 Taunt. 120. 13 Pricey 62. S.P. 
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a undertaking from iixti fourth, who had appeared hy a different at¬ 

torney *. Where the ©mse of action arises in Berwick, and tlie venue is 
laid elsewhere^ it is not settled, whether it can he changed into Northum¬ 
berland, as being the next adjoining countyBut it seems that the courts, 
upon a proper suggestion, will order the cause to be tried there 

In the King’s Bench, the motion for a rule for the defendant to change 
the venue is in general a motion of course, requiring only counsel's signa¬ 
ture ; and must formerly have been made within eight days after the de¬ 
claration delivered **, wiiich uvas the time allowed by the rules of the court, 
for pleading ®; And accordingly it is said that if a declaration be de¬ 
livered so earlydn term, that the defendant has eight days in that term, 
he cannot move to change the venue the next term. But it i^ now set¬ 
tled, that w'here the defendant has not obtained an order for .time to plead, 
he may move to change the venue, at any time before plea pleaded e: and 
he is even allowed to change it, after an order for time to plead, though 
upon tlu terais of pleading issuably •*; but not after an order for time to 
plead, <vhi le the terms are to plead issuably, and take short notice of trial, 
at the first or other sittings within term, in Lmtdon or Middlesex; be¬ 
cause a trial would by that means be lost ^ And the venue cannot in 
general Iwj changed, at the instance of the defendant, after pica pleaded; 
even though he afterwards have leave to withdraw his plea, and plead it 
de nmo, with a notice of set-off*'. In the Common Pleas, the motion 
is for a rule to shew cause; and may be made, as in tbc King’s Bciidi, 
at any time before pica pleaded *, notwithstanding the defendant may have 
previously applied for and obtained further time to plead unless he be 
under terms of taking short notice of trial in London or Middlesex”; or 
for the adjourned sittings after term in London But the motion cannot 
in general be made after the defendant has pleaded in abatement or iu 
bar ; though if he plead pending a rule nisi for changing the venue, this 
will not prevent the court from making it absolute'': and being for a rule 
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159. Pr. Reg, 425. Barnes, 487. S, C. 2 
Bos. & PuL 320. 

" Barnes, 478. 2 Bos. 3? Pul. 320, 3 Bos. 
& Pul. 12. 

” Barnes, 493. 1 Bii^. 166. 7 Moore, 
698. S. C. 

* 4 Ping. 16. 

« Cas. Pr. C. P. 83.112. Pr. Reg. 428. 
S. C. FaSister v. W'dlfm, T, 38 Geo. HI. 
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to sheiv cause, the motion cannot regularly he made on the last day of 
term, unless the declaration was delivered so late in the term, that the de¬ 
fendant had not an opportunity of making it sooner®. In the Exchequer, In Exchequer, 
the court will not change the venue in any case where a trjal has been 
had**: And in that court, the defendant cannot change the venue, after 
having obtained an order for time to plead, “ on all the usual termsit 
being considered as one of these terms, that the defendant shall not after¬ 
wards move to change the venue *: Therefore, when the order is intended 
to be without prejudice to a change of venue, it should be so expressed in 
the summons And the court will not order the venue to be changed, 
after an order for time to plead, although the defendant proposes to give 
judgment of the term ®. 

In order to change the venue, when not laid in the proper county, the Affidavit, io 
defendant, in all the courts, must make a positive affidavit, that “ the 
plaintiff's cause of action (if arose in the county A. and not in the 
county of B. (where the venue is laid,) or elsewhere out the county 
A*” An affidavit was necessary, because the motion to change the venue 
succeeded and was equivalent to a plea in abatement ®; and the form of 
the affidavit, which was settled so long ago as the reign of King Charles 
the second has been ever most religiously adhered to e. Upon this af- Rule for, in 
lidavit, the clerk of the rules will draw up a rule for changing the venue 
in the King’s Bench, which* is absolute in the first instance **• But iiicoii- How drawn up. 
venicnce having arisen from the venue having been improperly changed, 
without adverting to the cause of action, a rule was made in that court, 
that in future, all rules fur changing the venue in any action, should be 
drawn up upon reading the declaration &c.: and accordingly, the 
court will not change the venue, unless the aflidavit slate what the cause 
of action is, or it appear by producing the declaration, that it is of such a 
nature os to enable the defendant to change it Tu the Common Pleas, In C. P. 
the rule for changing the venue is a rule to shew cause *; which is drawn 
up by the secondaries, on the usual affidavit, that “ the cause of action 
arose in the county to which it is sought to be changed, and not else¬ 
where ®,” and on inspecting the declaration If the defendant, in either In vacaiiwi. 
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® 3 Price, 8. 2 M'Clel. & Y. 106. 
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Append. Chap. XXIV. ^ 1. and for ffie rule 
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f 1 Sid. 185.442. 
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OP CHANGING TH& VBNCB. 

court, hare occasion to change the venue in oacation, he may obthhi a 
judge's order for that purpose, on producing a motion* paper, signed by a 
counsel or serjeant, with the usual affidavit, and a copy of the declaration. 

Yet, as it would be hard to conclude the plaintiff, by the single affida¬ 
vit of the defendant, he is at liberty to aver, that the cause of action arose 
in the county where the venue is laid, and go to trial thereon at the same 
time that the merits are tried, by undertaking .to give inaterial evidence, 
arising in that county. This practice is equivalent to joining issue, that 
the cause of action arose in the first county: and if the plaintiff fail in 
proving it, he must be nonsuited at the trial; which has in this case the 
same effect, as quashing the writ by a judgment on a plea in abatement, 
viz. quod defendens eat sine die, and the plaintiff must begin again *. 

In the King’s Bench, when the rule to diangc the venue is absolute in 
the first instance, the only way by which the plaintiff can bring it back, 
is by ft sepp’ate motion: And when the venue has been irregularly 
chant'cri, ns where the affidavit is defective**, &c. the motion is for a rule 
nisi, which the, court will make absolute, on an affidavit of service, unless 
good cause be shervn to the contrary. But when the venue has been re¬ 
gularly changtid, the motion is a motion of course, requiring only counsel’s 
signature; and the court will require an undertaking to give material 
evidence in the county in which the venue was originally laid *. It was 
formerly holden, in the King's Bench, that the plaintiff must move to dis¬ 
charge the rule for changing the venue, before replication ; and therefore 
that he came too late after issue was joined, and delivered to the defend¬ 
ant’s agent ®. But now as the plaintiff may alter his venue, by moving 
to amend so, for avoiding circuity, he may move to discharge the rule 
for changing the venue, on undertaking to give material evidence in the 
county where it is laid, at any time before the cause is tried: and it was 
accordingly dischargcfl in one case, after the cause had been twice taken 
down for trial e. If the venue be changed from A. to B., on the usual 
affidavit, that the cause of action arose wholly in B., when in feet a part 
of it arose in another county, it was holden in one case that the venue 
might be brought back to J. as a matter of course. But in a subsequent 
case * it was determined, that though the venue be changed by the defend¬ 
ant upon a false affidavit, yet the plaintiff cannot bring it back to the 
county where it was first laid, without the usual undertaking to give ma¬ 
terial evidence in that county: and of course, if the venue be laid in a 
county where no part of the cause of action arose, it cannot be brought 
back into that county ; nor will the court, in such case, change it into the 


‘ 2 Biac. Rep. I03.S. and sec Gill). C. P. 
Chap. Vfl. 1 Wius. Saund. 5 EiL 74. (2). 
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B. S Durnf. & East, 19.^ 

• ^ 

“ 2 Salk. 669. 6 Taunt. 667. 2 Marsh. 
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ctmiitj' where the cause of action arose So, where the venue had been 
changed by the defendant from Lmdon to Staffordshire, on the usgol af¬ 
fidavit, that the cause of action arose in the latter county, and not else¬ 
where, the court of King’s Bench would not bring it back to Londoa, on 
an affidavit that the cause of action arose partly in Staffordshire and partly 
in Worcestershire, and that a material witness resided in Ijmdon, and on 
the plaintiffi^s undertaking to give noiaterial evidence in one or other of 
those counties; particularly as no special facts were stated, to shew that 
the defendant's affidavit was not correct •*. And mere hardship and delay In county pala- 
in being obliged to try a cause at Lancaster, when all the plaintiff's wit- 
nesses reside in .London, is no ground for bringing back the venue to the 
latter place, unless the defendant was under terms to take sliort notice of 
trial in London, and had undertaken not to assign for error the want of 
an original writ 

In the Common Pleas, the rule for changing the venue being only a rule Making abso- 
nisi, the court, on shewing cause, will either make it absolute or discharge 
it, according to circumstances •*. On a motion to change the venue from in C. P. 
lAnidon to Worcester on the usual affidavit, an affidavit stating that the 

disc'liarging it. 

action was brought fur the seduction of the plaintiff's daughter, and that 
she was so ill it was not expected she would live till the assizes, was 
holdcn, in that court, to be an answer to the application ^ And it was 
determined in one case b that an application to change the venue from A. 
to B. in an action for goods sold and delivered, upon an affidavit that the 
cause of action arose at B. and not elsewhere, might be successfully an¬ 
swered, by an affidavit that the goods were sold at C., without an under¬ 
taking by the plaintiff, to give material evidence in A. So, where it ap¬ 
peared that the action was brought on a charter-party of affreightment s, 
or that the cause of action principally arose in Ircfeind^, or partly in a fo¬ 
reign country ’, the court discharged a rule for changing the venue. But 
the circumstance of an action’s being brought on a writing, is not a groimd 
for rejecting an application to change the venue, unless the declaration dis¬ 
close the existence of the writingAnd in general, where there has Undertaking to 
been no irregularity, the court will not try the matter upon affidavits; but fyb^^*^"*** 
if there be a jtositive affidavit that the cause of action arose in a different 
county from that where the venue is laid, they will require an undertak¬ 
ing from the plaintiff to give material evidence in the latter county, if the 


® Masset/ v. Anderton, H. 4.3 Geo, III. 
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whola cause of action is supposed to have arisen there* j hat if it arose in 
several counties, the court will retain the yenue, on the plaihtiff's un¬ 
dertaking, in the alternative, to give material evidence in some of them 
And when the whole cause of action arises abroad, the court will dis¬ 
charge the fttle for changing the venue, without any undertaking by tbe 
plaintiff to give material evidence in this country *. In the Exchequer, 
as in the Common Pleas, the rule to change th^venue sis a rule to shew 
cause*'': And it is the practice in tlic former court, as in tbe King's 
Bench, not to discharge the rule for changing the venue, without an un¬ 
dertaking to give material evidence in the county in which it was origin¬ 
ally laid ; it not being sufficient, as in the Common Pleas, when the 
cause of action is supposed to have Urisen in several counties, to undertake 
to give material evidence in some of them ®. 

Originally it was required, that the plaintiff should give no evidence at 
the trial, but what arose in the county Mfficrein the venue was retained*': 
and if i.e jin'll' no .such evidence, he must have been nonsuited of course. 
But w'fioa it was laid down (more liberally,) in Stvaine’s case s, that the 
plaintiff might lay his venue in any county, wherein part of the cause of 
action arose, he was then bound only to give smne evidence, fdare aliquam 
evidenliam,) and not the whole, in the county where the venue %vas 
laid •*, or, in the Common Pleas, when it arose in several counties, in some 
of them*; which continues to be the rule at this day. The evidence 
liowever must be material: and therefore it is not sufficient merely to 
prove, that the witnesses to the contract reside in the county where the 
venue is laid : And the undertaldng to give material evidence, does not 
apply to collateral issues, but must be confined to matters stated in the 
declaration *. In the King's Bench, when the venue has been changed, 
in in action brought by the assignee of a iKinkrupt, the plaintiff's under¬ 
taking, upon bringing it back to Middlesex, is satisfied by the production 
of the cummissiun of bankruptcy tested at Westminster And, in an ac¬ 
tion for an escape, the issuing of the writ, under which the party was 
taken, is deemed material evidence"; w the patent, in an action for in- 
friuging itSo, where a rule to change the venue from Middlesex to 
London was discharged, on the plaintiff's imdertaking to give material 
evidence in Middlesex, the court held that the undertaking was complied 
Avith, by proving a rule of court, obtained by the defendant in Middlesex, 


* 1 H. Blac. SJ6. and see 1 New Rep. 
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" 1 Taunt. 209. 6 Taunt 566,6. 2 Marsh. 
278. S. C. 7 Taunt 178. 2 ,Marsh. 494. 
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8 Taunt 169. S, C. 8 Bing. 429. and gee 1 
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fof payii^ money into conrt ; although that rule was obtained after the 
rule for changing the venue was discharged •. So, where a rule to change 
the venue from A. to B. had been discharged, on the plaintiff's under¬ 
taking to give material evidence in C., proof of the delivery of the goods 
for which the action was brought, to a carrier in C., to be dejjfvercd to the 
defendant in B., was holden, in the Common Pleas, to be a sufficient 
compliance with the undertaking **: And, in that court, if the plaintiff 
retain the venue, on the usUal undertaking to give material evidence ' 

within the county, yet if the plea and issue joined be such as to render 
that evidence irrelevant, the performance of the undertaking is it seems 
dispensed with: Thus, if the local evidence be the trading of a bankrupt, 
or a petitioning creditor's debt within a county, yet, if the defendant do 
not give notice of his intention to dispute the commission, under 6 Geo. 

IV. c. 16. § 90. so that the mere production of the commission and pro¬ 
ceedings under it proves the trading and petitioning creditor’s debt, the 
undertaking it seems need not be further complied with But it is no 
answer to an application, in the latter court, to change the venue from 
JMndon to Essex, on the usual affidavit, in an action commenced by the 
assignees of a bankrupt, that the commission was issued, and bankruptcy 
declared in Middlesex, and the assignees chosen in London For though 
it was admitted, that if the cause of action arise in two different counties, 
the defendant has no right to change the venue, yet it was said, that the 
cause of action, and the right to bring the action, are two different things: 

A cause of action may arise in the life-time of a testator; but the right 
to bring the action by the executors must accrue after his death*'. 

When' the venue is laid in the proper county, but there is a special Motion for 
ground for changing it into another, as where, in an action on a spccisUty, 
the witnesses reside in a distant county ^ or a fair and impartial Irhd ground, 
cannot be had in that where the venue is laid ^ the defendant sliould 
move the court, on an affidavit of the circumstances, for a ndc to shew 
cause, why the action should not be laid in the county where the witnesses 
reside, or in the adjoining coiuity to that in which the cause of action 
arose. The affidavit for this purpose should state the nature of the cause Affidavit, in 
of action, and of the defence thereto s; and that all the witnesses reside 
in a distant county, or the grounds u])on which a fair and impartial trial 
cannot be had in that where the venue is laid: And the court will not Wlien made 
entertain a motion to change the venue, in an action on a specialty, before 
issue joined ; for till then, they cannot know whether the defendant in- • 

tends to set up any defence to the action, or w’hat is the question intended 


* 8 Dumf. & East, 275. and see 1 H. 
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to be tried, or the witnesses it will be necessary to examine on the trial of 
the cause". 
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If two actons are depending at one .time, by the same plaintiff against 
the same defendant, for causes which may be joined, and particularly if 
the defendant be holden to bail in both, tlie courts will compel the plain¬ 
tiff to consolidate the actions; and, on account of the vexation, to pay tlie 
costs of the application But the court refused to consolidate two ac¬ 
tions brought on two bonds, although they were precisely similar to each 
other And where three actions M'cre successively brought by the same 
plaintiff against the same defendant, Upon three notes of hand, which be¬ 
came due at different times, the court of King’s Bench refused to consoli¬ 
date them So, where three actions ivere brought for bribery, at an 
election for nu'inbers of parliament, and in each action there were counts 
for forf> l ifferent penalties, for distinct acts of bribery, that court would 
not consolidate, on account of the difficulty of doing justice between the 
parties, if so many distinct acts of bribery were to be discussed in one ac¬ 
tion ®. And the courts will not consolidate actions against different de¬ 
fendants: Thus, where it was moved that four several declarations in 
IresjMSs, against four different defendants, might be put into one, on an 
affidavit that the trespass, if any, was committed by all jointly ; the court 
of King’s Bench said, they never went so far as the case of different de¬ 
fendants, but only where the declarations arc between tbe same parties: 
The plaintiff may liave the benefit of the other’s evidence, in his action 
against either; but this would be to deprive him of that benefit So, the 
court of King’s Bench will not consolidate several informations in nature 
of quo warranto, against several persons, for distinct offices; for there 
mu.st be an information against each, to enable each to dischiimfi. 

In actions ujioii a policy of assurance, against several underwriters, the 
court of King’s Bench, by consent of the plaintiff, ’will make a rule, on 
the application of the defendants, which is called the Consolidation rule 
' for staying the proceedings in all the actions except one, upon the defend¬ 
ant’s andertaking to be liound by the verdict in that action, and to pay 
the amount of their several subscriptions and costs, in case a verdict shall 
be given therein for the plaintiff. Tin's rule, though attempted befoire 
without success *, was introduced by Lord Mansjlcid into general use, in 
the court of King’s Bench, to avoid the expense and delay arising from 
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the tria) (rf a mtdtiplicity of actions upon the same question •; and if the 
plaintiff will not give his consent, the courts have the power of granting 
imparlances in all the actions but one, till the plaintiff has an opportunity 
of proceeding to trial in that action**. On the other hand, if the plaintiff 
consent to the rule, the courts will make the defendants submit to reason¬ 
able terms ; such as admitting the policy, producing and giving copies of 
books and papers, and undertaking not to file a bill in equity, or bring a 


writ of error In the Common Pleas, there* is no rule of court, but a Jutl^e’s order, 

_3_i* -__ • 1.1 ill O'. 1*. 


judge’s order is obtained, for consolidating actions^. 


The court will not allow a consolidation rule to be opened, on the ground Opening rule. 


that fresh evidence has been discovered, since it wus entered into ®: But 


it has been set aside, for the absence of a material witness, on bringing 

money into court And though the defendants undertake to be bound In ivliat casp-s 

by a verdict in one actioii, yet this must be understood to mean such a g^vp' amTin *** 

verdict as the courts think ought to stand, as a final determination of the *’•'“* "“*• 

matter; and therefore where the defendant, after a verdict for tlie plain- 

tilF in one action, obtained a new trial, the court of King's Bench would 

not miike a rule, previous to the new trial, for the other defoiulants to pay 

the money to the plaintiff, pursuant to their undertakings. So, if the 

court think it reasonable to open a consolidation rule, and try a second 

cause, they will extend to the second trial, all such terms imposed on the 

successful party in the first, as are requisite for attaining the justice of the 

case **. And the consolidation rule relates solely to the verdict: TTiere- 

foro, where several causes arc consolidated, if a writ of error be issued in 


the cause tried, and execution taken out for \rant of bail in error being 
duly put in, and writs of error be issued in the other catises, and bail duly 
put in thereon, execution in those causes is thereby stayed So, where 
tlie defendant having entered into a consolidation rule, the plaintiff ob¬ 
tained a verdict in the cause tried, which was afterwards turned into a 


special verdict, to enable the defendant to remove it by writ of error to 
the King’s Bench, wliich was done, and bail put in accordingly; the court 
of Common Picas stayed execution in the action against the defendant, 
till the determination of the writ of error was known, on his^giving secu¬ 
rity to be bound by the judgment of the King’s Bcncli But where 
several underwriters to a policy had entered into a consolidation rule, by 
which they undertook tU abide the event of a verdict, and the cause was 
referretl by consent before trial, and the arbitrator awarded the aggregate 
sum due to the assured from the miderwriters at large; the court of 
Common Pleas would not order it to be referred back to the arbitrator, to 


* Park’s Insur. Inirod, and see Marshall 1 Chit. Rep. 709,10. (a), and see 6 Moore, 
on Insurance, 1 Ed. p. 602, &c. 8 Pricey 437. 
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insert tHe amount of the sum due and paplde frmu each raiderwriter iu^- 
vidoally, without the consent of such underwriters*. And,in that court, 
if a verdict be given in favour of the phuntiff, to the satisiaction of tlic 
judge who tried the cause, the pkintiif may proceed to tax his costs on 
the vmrdict, and get the dcfcndanla attorney to attend the prothonotaries, 
who will tax the costs in the other actions; and if tibe debt and costs are 
not paid, the couft should be moved, on an affidavit of the fadis, for leave 
to enter up judgment and take out execution, &c. In actions Upon a 
policy of assurance, against iieveral underwriters, where the parties had 
not entered into a consolidation rule, the attorney for the plaintiff made 
out a full brief in one cause, but only a short statement in the rest; and 
the master, on taxation, having allowed for full briefs in all the causes, 
the court of King's Bench made a rule for him to review his taxation ®. 


tl<t' nuirt", for the sake of avoiding expense, will consolidate unne¬ 
cessary actions, so when it appears, on the face of the declaration, that 
some of the counts arc superfluous, they will order them to !» expunged j 
and if there be any vexation, will make the plaintiff |»y the costs of the 
application Thus, where several counts in a declaration are precisely 
the same, or, which more frequently happens, there is only a formal dif¬ 
ference between them, and the same evidence will support each as if the 
plaintiff declare specially and generally, for a matter that may be given in 
evidence upon a general count, the courts will expunge the superfluous 
counts. So, if the declaration contain special counts for work and labour, 
besides the general counts, the special counts may be struck out on mo¬ 
tion, if they appear to be unnecessary^: and, in the King’s Bench, where 
the plaintiff was an attorney, the rule was made absolute with costs*'. 
And, if there be any doubt, the court will refer it to the master, to deter¬ 
mine whether sujWrfluous counts are introduced vexatiously «. But where 
there is a material difference between the counts, the courts will not de¬ 
termine upon affidavits, whether they are well founded in point of fact; 
for if not, the plaintiff will be sufficiently punished by being deprived of 
costs, on such of the coimts as are found for the defendant^: Therefore, 
where the declaration, wliich atos in debi for penalties, on the statute 0 
Ann. c. 14. consisted of 480 counts, for money won at play of different 
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383. 

* I Dowh & RyL 806. 

* Turner ami others, assignees, y.JTmgtion, 
H. 28 Geo. m. K. B. Hurd v. Cock, M. 
36 Geo. III. K. B. Imp. K. B. 6 £d. 734. 
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OP STKIKIJIG OUT €50UNTSl, &C. 

persons, at different times, and a rule nisi was granted for limiting the de¬ 
claration to ten counts, the court of King’s Bench, on shewing cause, dis¬ 
charged the rule with ccats *. So, where the declaration consisted of 286 
counts, upon as many banker's notes for a guinea each, payable to bearer, 
with the common counts for money lent,' and money had and received, the 
court refused to strike out the counts upon the notes; as it might have put 
the plaintiff to unnecessary difficulty in proof at the trial, or made it ne¬ 
cessary for him to baue a writ of inquiry on a judgment by default ^ But 
in a similar case, the court made a rule by d^sent, to strike out all the 
counts but one, the defendant undertaking to permit aU the other notes to 
he given in evidence, either before the master or a jury, under the count 
upon an account stated And where the counts do "not appear on the 
face of them to be superfluous, the court of King’s Bench will not order 
them to be struck out, merely on the ground that the causes of action 
are not included in the particulars of the plaintiff’s demand In an 
action on a bill of exchange, the court of Common Pleas refused to 
strike out, as unnecessary, a count for itdercst; though, besides counts 
on the bill, the declaration contained the usual money cotints®. So, 
where there were counts in a declaration for work and labour as an attor¬ 
ney, and for work and labour generally, that court refused to strike out the 
former counts as unnecessary 

If a declaration contain slanderous or impertinent matter, the court will 
order it to he expunged 8 .* And where a declaration unnecessarily contains 
indecent language, the courts it seems will Qrdcr it to be referred for 
scandal and impertinence ; and direct the master or protlionotarj' to tax 
exemplary costs’*. So, if a declaration be unnecessarily long, the court 
tvill expunge the superfluous matter r as where, in an action of covenant 
upon an indenture, the plaintiff recites the whole of it, and not merely 
such parts as are necessary ’; or where, in an action of trover, he sets out 
a long inventory of goods, with frequent and unnecessary repetitious and 
descriptions. So, in an action against forty six defendants, the court of 
Common Pleas ordered the word ‘‘defendants” to be substituted for the 
names of the defendants, in all the places where they occurred, except the 
first In these cases, when the objection is clear, the courts will order 
the superfluous counts or matter to be expunged on motion, in the first in¬ 
stance ; but otherwise they will refer it to the master ’, or prothonotary 
and decide upon his report. In general, however, the court of King’s 
Bench will not refer a declaration to the master, to strike out superfluous 


* Cowan V. Berry, E. 38 Geo. III. K. B. 
*“ Lane y.Smilk, M. 46 Geo. III. K. B. 8 

SmiUi E. 113. S. C. 

* 8 Barn. & Aid. 278. 1 Oiit. Eep. 709. 
S.C. 

^ 1 Chit. Kep. 448,9, 60. 

® 1 Bing. 881. 8 Moore, 243. S. C. 
f 9 Mpore, 368. 8 Bing. 184. S. C. and 


see 9 Moore, 786. 8 Bing. 418. S. C. 

^ 1 Chit Hep. 676. and n. (a). 

» 8 Wils. 20. 

> Cowp. 666.787. and see 8 H. Blac. 123. 
1 Campb. 196. in notis. 

k 1 New Eep. C. P. 289. 

' * Cowp. 787. 1, Dowh & Eyl, 608. 

” 8 Blac. Rep. ^6. 1 Chit Rep. im. (a), 


Slanderous, im¬ 
pertinent, or in¬ 
decent, matter. 


Unnecessary 

prolixity. 


Expunging io 
first instance, or 
referring to 
master, or pro- 
thunotnry. 



Of STRIKING ,OUT ;&C. 

counts; but.will, on motion, order them to be strudc out, if they appear 
vexatious ^ And, in the Common Pleas, the motion may be made, after 
the defendant has taken the declaration out of the office, and pleaded to 
the action ^ But an application to strikreut vunnecessary counts should 
regularly be made before they am engrossed on record®. 

» 1 Chiu Rep. 460. P. Inl^ C.P. 7 Ed. 179. 

** JLaw V. IViffiamsonf H. 31 Geo. III. C. < * 8 Bing. 463. 10 Moore, 168. S. C. 
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CHAP. XXV. 


Of BRINGING Money into Court. 


mg mont'y «nto 
court. 

In what cases 
allowed. 


The practice of bringing money into court is said to have been first in- Origin of bring 
troduced in the reign of Car. II. at the time when Kelytig was chief jus¬ 
tice, to avoid the hazard and difficulty of pleading a tender K And it is 
allowed in cases where an action is brought upon contract, for the recovery 
of a debt which is either certain, or capable of being ascertained by mere 
computation, without leaving any sort of discretion to be exercised by the 
jury In these cases, when the dispute is not whether any thing, but 
how much is due to the plaintiff, the defendant may have leave to bring 
into court any sum of money he thinks fit; and the courts will make a Rule for. 
rule, tliat unless the plaintiff accept of it, with costs, in discharge of the 
action, it shall be struck out of the declaration, and paid out of court, to 
the plaintiff or his attorney; and the plaintiff, upon the trial, shall not be 
permitted to give evidence for the sum brought in ^: which rule should be 
accompanied with the general issue, or other plea, to the residue of the de¬ 
mand ®. 

Thus, in assumpsit or covenant 8, for the payment of money, the do- In asmnpuU, or 
fendant may bring money into court; and in covenant to find diet and 
lodging, or pay ten pounds, the court allowed him to bring in the ten money, 
pounds In deU for rent, the defendant may bring money into court in in debt for rent, 
the King’s Bench *, as well as in the Common Pleas and Exchequer *; 
although, in the former court, it was refused, in the time of Lord Hard- 
mcke™; and in a case previous to that time ", the court said they never 
did it in debt. But there is a distinction between those actions of debt, On recon), 
wherein the plaintiff cannot recover less than the sum demanded, as on a 
record, specialty, or statute giving a sum certain by way of penalty "; and 
those actions wherein the plaintiff may reco%'er less, as in debt for rent p. In debt for rent. 


» 1 Ld. llaym. 265. 2 Salk. 897. 2 Sir. 
787. Cas. temp. Hardw. 20t. 1 Wms. 
Saund. 5 Ed. 33. a. (2). but see II. H. 6 
Jac. I. K. B. 

Com. Dig. tit. Pleader, C. 10. 

® 2 Bur. 1120. 

<> Say. Rei>. 196, 7. 2 Bur. 1121. 8 Bur. 
1773. Imp. K. B. 10 Ed. 251. R. M. 6 
Geo. III. in Scac. Man. Ex. Append. 217, 
18. and see Append. Chap. XXV. § 1,2,3. 
‘Barnes, 339.350. 


t I Vent 856. 2 Salk. 596, 7. 

® 2 Salk. 596. 1 Wils. 75. 2 Bur. 1120. 
Barnes, 284. 2 Blac. llcp. 837. 
b 8 Mod. 305, 

* 2 Salk. 696, 7. 

b Banies, 280, 282. Pr. Reg. 257. 
t Bunb, 124. 

“ Cas, temj). Ilardw. 173. 

”2Str.890i 

“ Cro. Jac. 128. 498. 629. 3 Mod. 41. 

P 6 Mod. 212. 



OF BRINGING MONElT INTO COURT. 


aao 

On simple con- 
tntct. 


For penally, on 
game laws. 


In artion on* 
policy of assur> 
ance. 

For non>resi> 
dence. 

For general 
damages. . 

For dilapida. 
lions. 

Against car¬ 
riers. 


In rase, for na¬ 
vigation calls. 


For freiglit, by 
foreigner, to 
abide event of 
cross action. 

After verdict in 
trover, to abide 
event of petition 
to chancellor. 


In action by 
executor, orad- 
miuistrator. 


or on simple contract •: In the fomer, the defendant cannot bring money 
into court } though he may move to stay the proceedings, on payment of 
the whole penalty and costs ®: biU: in the latter, the defendant has been 
allows to bring money into conrb^; becauseithe plaintiff does not recover 
according to his demand, but according to the verdict of the jury. When 
an action, however, is brought for several penalties on the game laws, the 
defendant, we have seen ^ may havi leave t;o pay one penalty into court, 
leaving the plaintiff at liberty to proceed for the rest.' And the defendant, 
by act of parliament, may bring money into court in debt, covenant, or 
other action on a policy of assurance or m an a^ion for non-residence «. 

. In an action for general damages, upon a contract i*, or for a tort mr 
trespass S us a tender cannot be pleaded, so the defendant is not allowed 
to bring money into court: And it cannot be brought into court, in an 
action for dilapidations But in an action of assumpsit against a carrier, 
for not delivering goods, the defendant having advertised that he would 
not be {i'5»w‘*ralde for any goods beyond the value of twenty pounds, unless 
they tvero v;utered and paid for accordingly, the court of King’s Bench al¬ 
lowed him to bring the twenty pounds into court "*: So, money may be- 
brought into court, in an action on the case for navigation calls And 
where, in an action for general damages, the bringing of money into court 
is irregular, if the plaintiff take it out, he thereby waives the irregularity, 
and cannot afterwards have a verdict, unless he recover more than the sum 
brought in In an action for freight by a foreigner, there being a cross 
action against him for unliquidated damages, the court of Oommon Picas 
refused to permit the freight to be paid into court, as a fund liable to pay¬ 
ment of the damages when ascertained But where a separate commis¬ 
sion had been sued out against A., and a joint commission against him and 
B., and the assignees under the first commission had recovered a verdict in 
trover against C., the court of King’s Bench allowed the amount of the 
verdict to be brought into court, to abide the event of a petition to the 
Chancellor, to supersede the first commission 

In an action by an executor or administrator, the plaintiff not being 
liable to costs, the defendant was not formerly allowed to bring money into- 


» 1 H. Blac. 24.9. 

2 Str. 890. 1 Barnard. K.B. 420. S. C. 
Battue, 285. 

‘ ulute, 541, 

» 1 VenU 856. 2 Salk. 596, 7. 2 Ken. 
292. 

* JrUe, 541. 

f Stat. 19 Geo. II. c. 37. § 7. 3 Bur. 
1773. 2 Taunt- 817. 

* 57 Geo. in. c. 99. § 43. 

1 Vey. 866. 2 Blau. |tep. 837. 2 Bos. 
tk FuL 284 3 Bos. & l^uf 14. 

J 2 Str. 787. »06. 2 Barnard. K. B. 4. S. 
C. 7 Burrtf. & East, 335. 

* « Wils. iI6, 

’ 8 JDutuft & East, 47. 


JIutlon V. JBoUun, E. 22 Geo. III. K. 

. 1 H. Blac. 299. in notisi Bmrdmore v. 
Bmlii'it, II. 30 Geo. III. Excheq. but see 
2 Bos. & Ful. 234. And .as to the liability of 
carriers, in consequence of such advertise- 
Uients, see 1 II. Blue. 296. ,2 East, 128. 4 
Esp. Rep. 177. 4 East, .371. 6 East, 507. 
5 Barn. & Cres. 322. 10 Moore, ^47. and 
for the mode of declaring thereon, sec 2 
East, 128. 4 Esp. liep. 177. 6 East, 564 
7 Durnf. & Eas^’ 36. 

" 1 Diimf. & Eks^ 710. and see 1 Campb- 
659. 

P 3 Taunt. 626. 

^ 1 Barn. & Cres. 257. 2 Dowl. & RyL 
409. S. C. 



OF BRINOING MONEY INTO COURT. 

court *; but now it is otherwise ; and the effect of the rule tWll be, not to 
make the plaintiff pay, but only to lose his subsequent costs. And, in ac¬ 
tions ogainst justices of the peace S officers of the exciseor customs®, 
commissioners of bankrupt*',' or officers of the army, navy, or marines «, for 
any thing done in the execution of their offices, " in case the defendants 
" shall hare neglected to tender any, or shall have tendered insufficient 
amends, before the action brought,'they may, by leave of the court, at 
“ any time before issue joined, pay into court such sum of money as they 
" shall sec fit; whereupon sueffi proceedings orders and judgment shall be 
had made and given^ in and by such court, as in other actions where the 
defendant is allowed to pay money into court **.” 

There is said to be no precedent, where there are several defendants, for 
one to pay money into court *. Where there are several counts or breaches 
in the declaration, and as to some of them the defendant may bring money 
into court, but not as to the others, he may obtain a rule for bringing it in 
specially, upon some of the counts or breaches only. Thus, where an ac¬ 
tion of covenafU ^ was brought upon a lease, for non-payment of rent, and 
not repairing-, &c. the court of King’s Bench made a rule, that upon pay¬ 
ment of what should appear to be due for rent, the proceedings as to that 
should be stayed; and as to the other breaches, that the plaintiff might 
proceed as he should think fit. So, in covenant upon a charter-party 
the defendant was allowed to bring money into court, upon two of the 
breaches only; viz. for freight and demurrage. But in debt for the penalty 
of a charter-party, the court of Common Pleas discharged the rule for 
bringing money into court : and in another case, they refused to permit 
the defendant to pay money into court on all the counts in the declaration 
except the last, and to demur to that count". If a defendant bring money 
into court upon some of the counts, and the plaintiff take it out, the latter 
is only entitled to the costs of those counts®. 

The motion for leave to bring money into court is a motion of course, 
and should regularly be made before plea pleaded p ; but it is frequently 


» 2 Salk. S90. 

<> 2 Str. 796. 

* Stat 24 Geo. II. c. 44. § 4. And note, 
this seems to have been the first statute, 
which allows money to be brought into court, 
in an action for general damages. 

* Stat 23 Geo. III. c. 70. § 83. 

® Stat 24 Geo. IIL sees. 8. c. 47. § SS. 
-(repealed by 6 -Geo. IV. c. 105.) 28 Geo. 
IIL c. 87, § 28, 6 Geo. IV. o. 108. § 96. 
^ Stat 6 Geo. IV. c. 16. § 48. 

B Stat. 6 Geo. IV. c. 108. § 96. 

*' Sea also the statutes 1.S Geo. III. c. 78. 
§ 79. 18 Geo. III. c. 84. § 81. & 3 Geo. 
IV, c. 136. § 144. as to bringing money 
into court, by j^rsons acting under the geite- 


ral higlrmy and tumpSce acts. And as to 
bringing it in, by persons acting in pursuance 
of the laws 'relative to larceny, &c. or mali¬ 
cious injuries to property, see the statutes 7 
& 8 Geo. IV. c. 29. § 75. and c. SO. $ 41. 

>2 Blac.Ilep.1030. 

k 2 Salk. 596. I Wils. 76. Barnes, 284. 
but see 1 Vent. 356. cemtraj and see Pr. 
Reg. C. F. 256. 2 Biac. Rep. 837. 

>2 Bur. 1120. 

Barnes, 285. 

" Pr. Reg. 266. 

“ 4 Dumf. & East, 679. 2 Taunt 266, 

1 Ld. Raym. 398, 1 Wils. 167. Bame.;, 
279. 
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costa. 


OR BRtSiGme MOKBir ■mt&i-mjm* 

ina|^ */and in stime cases exjffesslj authorized Dlxtaining a 

jodya'a order for that purpose: and if there Ml been no de% S the 
ooiits will give the defendant le<fe to withdraw thi? general .isM, in 
order to briiign^oney into comft, anf re^fe^'pl, on payment of costs; And 
he has even been allowed to bring lb in/^en the gcanting of a ne# trial 
In the. King’s Bi<aic]|^ »^e motion jaapar beii:^ signed by counsel, the 
money should be paid[ to the signer # M who acts Jn this instance 
as d^ty to the mast^*'; and wilf five a rec<^ &r the money, on being 
p|}d 20r. for every 100/, and so i]| propo^ion for eve^y greater'^r lesser 

sum, exceeding 102. and 2r. fiinr **evel^sum under lO2^:bcs0e8,2«. 4d. for 

•# 

the receipt'. The rule for. bringing iii^the money is drawn Rp^ in this 
court, by the clerk of the rules in ternj time,,, or within a week after, on 
the motion paper and 'receipt being left with him as instructions; but 
after a week from the end of the term, there must be a judge’s order for 
drawing up the rule, which is grauted of course^ without a summons... In 
tlie CbmnuHi Pleas, if the sum be under j^vc pounds, it may be paid in 
«. side-bar or treasury rule, which is granted.^f course by tlie second¬ 
aries ; but if it amount to that sum or upwards, a serjeant’s h^d is ne¬ 
cessary ftfr obtaining the rule: and after a week,from the end of fhe term, 
th^e must also be a juf^e’s order for dramng it up. The rule in this 
court being taken to the prothonotaries’ office, the clerk there will receive 
the money, and write a receipt in the margin, on being paid Id. in the 
pQUnd, and lA\.,4d. for the receipt. On a plea of tender, with a profert in 
curia, the sum tendered must be paid to the signer of the writs in the 
King’s Bcn(ii, or prothemotaries in the Common Pleas, who will give a 
receipt it in the margin (d the pica; and if not paid, the plaintiff may 
consider the pica as a nullity, and sign judgment 8. If the defeifdant 
bring money into court on a plea of tender, the plaintiff may take it out, 
though he reply that the tender was not made before action brought**: 
Or he may reply a subsequent demand and refusal; and dn a verdict 
for the plaintiff, on issue taken thereon. Lord Mansfield said: “ The 
m(Mmy having been taken out of court, the plaintiff shall recover only 
nominal damages, but othenvise the verdict would have been for the sum 
tendered , 

lie rule to bring money ,jpto court is commonly drawn up with cpsls, 
to be taxed by the master in the King’'s l^nch, or one of the proUjoiio- 
taries in the Common Pleys: And, in the King’s Bench, the court will 
not in general permit the defendant to bring intn <»>nrt the debit and costs 
up to a certain day after the action broirght, (thereby excludir^ 

» 1 Dumf. & East, 711. ‘ * 8 Str. 1871. Barnes, SffD. 362. 

’’ Stat. 84 Geo. II. c. 44. ^ 4. and sec 7 •* Per Oust, M. 89 Geo. III. K. B. 

Taunt.' 33. 8 Marsh. 356. S. C. where, in * 1 Cromp. 3 Ed.^,^48. , , 

an action against a inagigtra|(;), the defenduit, . ^ R. H. 5 Jac. L K. R 

after issuaf.joined, was allow^ .to witlidraw * 1 Str. ^38. Bi|rnea,MS. Ante, 365. 

the genesrai usu^ pay mon^' into court, and 1 Bos. & Pid. 338. 0 

plecd de wvo. 8 Bam. & Ctes. 159. 4 %wL <-v. Athbtf, Mid. ffit. alter T. 82 Geo. 

ARyirn S.C.<wc«yI. ® HI. K.B. ' 
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the dedatation delivered,) upon the ground of an offisr to pay the debt 
and G0sts Up to that period, without haviUg made a tender befenre acthm, 
or obmning tJje common rule, for stay^g ,proceedings on payment of debt 
and cosfe, up to the time oil the tap{4cation But where the plaintiff's When noJv in 
conduct appeared to have been oppressive, the court of King^’s Bench, on 
motion, discharged so much of the ride for bringing mon^ into court, as 
related to the payment cdsts^. 06 , where an action was brought for 
two separate sums of ajcs^, one of “Which the defendant offered tU pay, 
with all‘Costs to that time, andi the pls^ntiff's attorney having refused,|o 
stay proceedings on those terms, th% defendant paid that sum into court; 
but the plaintiff afterwards, finding that he cohld not support the action 
for the other part of his demand, took the money out of court, and dis¬ 
continued the action the court allowed the defendant his costs, from the 
date of his offer to,pay the sum paid into court, and directed that the 
sam^ should be set off against the pl^tiff's costs previously incurred ' 

Su, in the Common Pleas, according to several recent decisions, where In what cases 
the defendant, after Uctiontbronght, and before declaration, offers to pay the oTr-** 

debt and^osts, and the plaintiff refuses to receive it, the court will per- "“b* 

mit the defendant to pay the debt into court, with the costs of the action 
up to the time of his offer only; and if the plaintiff take the money out 
of court, he will be compelled to pay the costs of the application, and all 
costs in the action subsequent to the offer ^: And in like manner, upon 
setting aside a writ of inquiry, the court of Common Pleas permitted the 
defendant to pay money to the phuntiff, under a rule of court, with the 
costs of the' action up to that time, and ordered that the plaintiff's further 
proceedings- should be at the peril of paying the subsequent costs ®. So, la Exchequer, 
in the Exchequer, the court, in a. proper case, would it s^ms adopt a 
simMar mode of proceeding^. But where, in an action for work and la- \-o, 

hour, the defendants, having offered by letter to pay a certain sum for the 
debt with tl^e costs up to that time, which was refused by the plhintiff, 
obtained a rule to shew cause> why the sum offered and the costs should 
not be paid into court, and further proceedings stayed, and why the plain¬ 
tiff should not pay the costs incurred since the offer, and why, if the 
plaintiff refused to accept it, that sum should not be paid into court, and 
struck out of the declaration; th%.i^ourt of Common Pleas discharged the 
rule, it appearing that there was nothing oppressive in the plaintiff’s con¬ 
duct And in*general, where money is paid -into court upon the com¬ 
mon rule, the latter court will not discharge that part of it which directs 
the payment of costs, unless the defendant ha^e been prevented from 
making a legal tender, by the fraud or vexatious conduct of the plaintiff: 


* IS East, 561. 

" 1 Bar. 678. , 

® 8 Bart. & AM. 776. i Chit. Bep. 471. 
S. C. %* 

^ 8 Taunt. 803.88S. 4 Taunt. 965. Holt 
NL Pn. 7. n. but see Cos. Pr. C. P. 180, 
Pr. Keg. 868. S. C. terni. amira. 


* 1 Taunt. 401. but see Cos. Pr. C. P. 85. 
Barnes, 881.885.^ 

* 11 Pnccv.64^. but see id. 583.. 

» 6 Taunt. 840^. 1 Marsh. .393, K C. and 
see 6.J|4oore, 430. 3 Brod. & Bing. 168^8. 
C. 6 Moore, 431. 436. in itolis, 11 Price, 
533. 
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OF BRINGING SKmSir IXTO COURT. 

There^, they refused the applieati<»i> wHere the deiendant had merely 
pulled out his pocket book, fwr the purpose of a tender, six weeks 

before action brought, and was prevented by .the i^aintiff’s waUdng away; 
the defendant never having repeabsd the offer*. A, copy of the^rule is 
usually annexed to the plea, or otherwise served on the plaintiff's attorney: 
And bringing money into court can only be proved, by the rule fdr bring¬ 
ing it in **. „ ' 

Bringing money into court is in ^oeral considered as an admowledg- 
ment of the right of action, to the amount of the sum brought in*’; which 
the plaintiff therefore, on producing an office copy of the rule, is entitled 
to receive at all events, whether he proceed in the action or not, and 
even though he be nonsuited, or have a verdict !:^inst him : And where 
goods have been sold to the defendant by sample, at a stipulated price, he 
cannot, after payment of money into court, in an action of indebiUUm 
assumpsit, insist upon any defect jp the goods; since, by paying money 
into court, !ie admits the original contract®: If a purchaser mean to in- 
sisl on such an objection, he ought to return the goods *. Bringing money 
into court being an acknowledgment on record, the party crnii never re¬ 
cover it back again, though it afterwards appear that he paid it wrong¬ 
fully^: And the court of Common Pleas will not order money brought 
in by the defendant through a mistake to be restored, unless it appear that 
some finAd or deceit hatt been practised upbn him s. But bringing money 
into court is said to be an admission of a legal demand only ^:«And be¬ 
yond the amount of the sum brought in, it is no acknowledgment of the 
right of action^: therefore if the plaintiff proceed further, it is at his 
peril. So, in actions of trespass against justices of the peace, &c. for acts 
done by them ex officio, bringing money into court seems to be no admis¬ 
sion of the right of action And where money has been paid into court, 
short of the plaintiff’s demand, and it is taken out of court, evidence is 
admisrible tt» shew quo animo it iras done ; and it is not to Be taken con- 
dfusively as an admission that the rest of the demand was unfounded *. 

It has been doubted, whether the plaintiff can be mnsuited, after bring¬ 
ing money into court; but there seems to be little reason for such a doubt. 
When money is brought into court, unless the plaintiff will accept it with 
costs, in discharge of the suit, it is considered as paid before action 
brought, and struck out of the declaration; and action proceeds for the 
residue of the demand, in like manner as if it had beefl originally com¬ 
menced for that only And, accordingly, the practice of nmisuiting the 
plaintiff, after money paid into court, appears to be supported by many 


• 2 Marsh. 478. 

* S Cupph. 41. 1 Car. & P. 21. n. 

5 Bur. 2640. 2 Dunif. & East, 276. 

^ 2 SaBc. 607. 2 Str. 1027. Cas. temp. 
Hard*. 206. S. C. Pr. Beg. 260. Cas. Pr. 
C.P.86.S.C. 

'2 Stark. 10.8. . 

f 2 Dumf. & Ewl, 646. 


* 2 Bos. & Pul. 392. 

^ 1 Bos. & RiL 264. 

* 1 Dumf. & East, 464. and see S Durnf. 
& East, b67. 4 Dumf. & East, 679. 

* 18 East, 202, a 

* 6 Esp. Bep. 69. 

"* 3 Dumf & East, 6 7. 
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anthorities It seems, therefore, that after payment of money into cotirt, 
there may be a nonsuit, a judgment as in case of a nonsuit, a demurrer 
to evidence, or a plea puis darrein coHiinuance: in short, that the caiusc 
goes on substantially in the same manner, as if the money had not been 
paid in at all 

When the declaration contains a count on a special contract, bringing 
money into court generaUi/ is an admission of the contract, so as to super- 
* sede the necessity of proving it at the trialtherefore in such case, if 
the defendant mean to deny the existence of the contract, he should pay 
money into court specially, on the other counts of the declaration. So, 
where the defendant paid money into court generally, upon a declaration 
containing a count on a policy of assurance, together with the money 
counts, the court of King’s Bench held, that this was an admission of the 
contract stated in the special count; and that it was not comjietent to the 
defendant to shew that the policy, bj*' which the risk was originally made 
to cease after the shij> had moored twenty four hours in safety, was after¬ 
wards altered by the broker, without the defendant’s knowledge So, 
where two breaches were assigned in one count of a declaration upon a 
contract, and the defendant paid money into court upon one of them, the 
court held that he thereby admitted the whole contract, as set out in that 
countAnd after payment of money into court by a d»,‘fcndaut, in an 
action brought against him on the 2 & .3 Edw, VI. c. 13. by a linner of 
tithes, he cannot object to the plaintiff’s title to the titlies j because he 
has admitted the i>laiutifl”8 right generally, and has reduced the cause to 
a mere question of the amount of the damages ■ A lender also, upon 
which money is paid into court, .admits the contract and facts stated in 
the declaration: Therefore, where a count averred, that in consideration 
that the phiintiff would let to the defendant certain tithes, the defendant 
agreed to pay 41/., and that plaintiff did let the ssiid tithes, and permit 
the defendant to take them ; a tender pleaded to all the counts generally, 
was held to preclude the defendant from shewing a legal interruption to 
Ids taking tlic tithes, if any such interruption had subsisted 8. But pay¬ 
ment of money into court generally, upon a declaration containing a count 
on a policy of assurance, and the money counts, is only an admission of 
the contract; but does not preclude the defendant from disputing his lia¬ 
bility beyond such paymcijit, for goods which were not loaded according to 
the terms of the policy And where, in an action on a policy of assur- 


“2 Salk. 597. Pr. Reg. 250. Cas.Pr. C. 
P. 36. S. C. Cas. temp. Hardw. 206. 2 Str, 
1027. S. C. 4 Diiiiif. & East, 10. 7 Uurnf. 
& East, 372. 2 Esp. Rop. 481. 607. 2 H. 
Blac. 374. and see 1 Campb. 327, 8. in 
notis. 3 Bing. 290. 2 Car. & P. 85. S. C. 

•’ 2 H. Blac. 376. per Eyre. Ch. J. 

*' 2 Durn& & East, 275. 4 Durnf. & East, 
.579. Peake’s Cat. Ni. Fri. 3 Ed. 20. Id. 
(n.) I Esp. Rep. 347. 2 East, 128. 2 II. 
vole I. 


Blac. 37 i. Rrym v. WUliamsmi, M. 38 Geo. 
III. C. P. 2 Bos. & Pul. 550. 2 Canipl). 
357. 1 Car. & P. 20. (6.) 

>* 9 Efist, .326. 

“ 1 Barn. & Cres. 3. 2 Dowl. & Ilyl. 19. 

S.C. 

f 4 Price, 58. 

.3 Taunt. 9.5. 

2 Maule & Scl. 106, 
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Proceedings, on 
taking it out, 
with costs, ill 
discbiirge of 
action. 


Costs, how 
recovered. 


» 


anccj it appeared that the plaintiffi- %< hia coitdiiet ^jprevitMis to tite tiSa4> 
had induced the defendant to beliore that the only point to he tried was a 
question of fraud, and suffered him to prepare his evidence accordingly ; 
the court of Common Pleas would net allow the plaintiff to object to the 
receipt of that evidence at the trial, upon the ^ound of the cmtract 
haring lieen admitted by the payment of money into court*. So, in an 
action on a valued policy, the payment of money into court, upon a count 
which states a total loss by capture, k no admission of a total loss; but 
the plaintiff is bound to prove that he h(» suffered damage from the cap« 
ture, beyond the amount of the sum paid into court •*. So, the payment 
of money into court, on several common counts, one of whkdi alone is ap¬ 
plicable to the plaintiff’s demand, admits a cause of action on that count 
only*: And accordingly, where the plaintiff alleges in his declaration, 
multifarious and inconsistent demands, arising out of the same transaction, 
payment into court of a sum insufficient to meet all the demands, cannot 
i applied by the plaintiff to prove such one of them as he may elect at 
tiic trial Where the declaration stated that the plaintiff had sold to 
the defendant a quantity of oak bark, at the average price of the season, 
to be ascertained before a given day, and then averred that before that day 
the average price was ascertained to be a given sum; it was holden, that 
the payment of money into court did not admit the average price to bo as 
stated in the declaration ®. And in ussvmpsU for goods sold and delivered, 
and on the money counts, where the defendant had pleaded the general 
issue, with the statiite of limitations, and paid money into court gene¬ 
rally ; the court held, that such jiuyment did not take the case out of the 
statute 

Wlien money is brought into court, the plaintiff either accepts it, with 
costs, in discharge of the suit, or proceeds in the action: In the former 
case, he should take an office copy of the rule, and procure an appoint¬ 
ment thereon from the master, or one of the prothonotaries, to tax the 
costs, and serve the same on the defendant's attorney; or, in default 
thereof, it will lie considered that the plaintiff intends to proceed in the 
action, to recover a larger sum than that paid into courtThe costs being 
taxed, should be forthwith paid to the plaintiff or his attorney; and if 
they are not paid, the plaintiff may proceed in the action; and proof of 
the rule to pay money into court will of itself entitle him to a verdict, 
with nominal damages ^: Or, in the Common Pleas and Exchequer, the 
plaintiff, after demandiag the costs, may have an attachment for the non- 
payment of them; and in these courts, he may proceed in the action. 



* 3 Bos. & Pul. 5i)6. 

' •' 1 CaiBpb. 557. 1 Taunt. 419. S. C. 

* 9 Moore, 784. 8 Bing. 377. 1 Car. & 
I\ 403. S,C. 

* 7 Taunt. 450. 1 Moore, 168. S. C. 

® 8 Bam. & AUI 116. 

* 8 Bam, & Cres. 10, 4 Dowi. & Ryl. 
638. S. C. 


« R. M. SI Geo. 111. K. B. 4 Donif. & 
East, 18. 

* 1 CampU. 658. n. So after action 
brought, the money sought to be recovered 
is paid, without n rule of court, the plaintifl' 
must have a verffict. M. 669. n. Holt JVL 
Pri. 6. and see 6 Barn. & Aid. 8S& Ant^, 
338..' 
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(leimod'of But, hi t&B King's Bench, the 

plwntiff must prolseed; in the ad;ion^ if they are not paid, and cannot have 
an attachment •>; for the rale in this court is conditional, trad not, as in 
the Coinmon Pleas % obligatory upon the defen^nt to pay the costs. 

If the plaintiff proceed in the action, the sum brought into court is, by Consequences 
the terms of the role, to be struck out of the deckratioii, and paid out of *" 

court, to the plaintiff or his attorney; and upon the trial of the issue, the gfeater sum. 
plaintiff shall not be permitted to give evidence for the same; In ^urh 
case, if the plaintiff proceed to trial otherwise than for the non-payment 
of costs, and do not prove more to lie due to him tliau the sum brought 
in, the plaintiff, on the rule being.produced®, shall be nonsuited^, or have 
a verdict against him s, and pay costs to the defendant : and even though 
the rule be not produced, the plaintiff it.seems cannot take a verdict for 
the sum brought into court*. But if more appear to be due to him, he 
shall have a verdict for the overplus, and costs •*. When the plaintiff pro- When plaintiff 
ceeds further, without going on to trial, he shall have his costs, to the 
time of bringing money into court; and tlic defendant be allowed his sub- going to trial, 
sequent costs*: And the plaintiff is entitled to costs, up to the time of 
bringing money into court, though he afterwards give notice of trial, which 
he neglects to countermand, whereby the defendant is entitled to judg¬ 
ment as in case of a nonsuit ®; or though the plaintiff afterwards enter the 
record for trial, and withdraw itBut the plaintiff is not entitled to After judgment 
costs, up to the time of bringing money into court, after the defendant has nonsidt'&ef 
obtained judgment as in case of a nonsuit ®, or judgment of non pros for 
not entering the issue p, or after a juror has been mthdrawn by consent 9. 

In the Exchequer, the plaintiff is entitled to costs, up to the time of In Exdicqucr. 
bringing money into court, although he has made default in trying the 
cause, after a peremptory undertaking *■: And he may take the money 
out of court, without an application for that purpose; and by so doing, all 
further proceedings are stayed *■. 


* 2 New Rep. C. P. itS. G Price, 126. 
7 Price, <i74. 

•> 2 Str. 1220. 7 liurnf. & East, 6. 

® Barnes, 283. Pr. Keg. 259. S. C. 11 
East, 319. 

® 2 Salk. 597. 2 Str. 1027. C^s. 
Haidw. 200. S. C. Say. Rep. 196,7. 2 Bur. 
1121 . 

* 5 Com. Dig. 20. and see Willes, 485. 

f Qu. Whether a jilaintif? having taken 
money out of court after being nonsuited, 
and never having moved to set the nonsuit 
aside, is barred from bringing a new action ? 
3 Esp. Rep. 106. 

* Cas. temp. Hardw. 260. 

^ 4 Dutnf. & East, iff. 1 Saund. 33. (2). 
2 Taunt. 361. 4 Taunt. 196. but see 1 
Uurof. & East, 710. 2 Bos. & PuL 56. 


contra. 

• JImMand v. Cole, M. 24 Geo. III. K. IJ. 
*■ Cas. temp, Hardw. 2t!0. As to the ciiect 

of taking the single rent out of court upon a 
plea of tender, in an action fur douhk value, 
with a count for use and occupation, see 10 
East, 48. 

* 1 Durnf. & East, 629. Willes, 191. 
Barnes, 280. 282. Pr. Reg, 254, 6. S, C. I 
Younge & J. 213. but see Say. Hep, 196. 
contra. 

» 

8 Durnf. & East, 408. 

" Id. 486. 

° 2 Maulc & Sel. 335. 

P 6 Taunt. 1.58. 1 Marsh. 510. S. C. 

" 3 Durnf. & Easti 657. 

' 1 Younge & J. 213. 
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In policy causes. 


liestoring mo¬ 
ney briiughl into 
court. 


In the King’s Bench, ’svhere the defehlants, in several actions'iw a 
policy of assttfance, paid money into court, which the plaintiff took oM, 
without titxing costs at that time, and afterwards the defendants entered 
into the common consolidation rule, and the plaintiff was nonsuited in the 
action that was tried; the court held, that the latter was not entitled to 
the costs in any of the actions, up to the time of paying taoney into court*. 
But in actions on policies, in the Codimon Picas, where there is a con¬ 
solidation rule, and money paid into court, although the cause tried fol¬ 
lows the general practice, and the defendant, if he succeed, is entitled to 
the whole costs of that cause, yet the plaintiff is entitled to the costs of 
the short causes, up to the time of paying the money into court So, in 
the King’s Bench, where the defendants in several actions on a policy of 
insurance, paid money into court, and (the plaintiffs refusing to consent to 
a consolidation rule) obtained a nile for staying proceedings in the others, 
until after the trial of one, upon the terms of their admitting their sub- 
■ vrTipti'^ii u» the policy, the interest of the plaintiffs, &c. and afterwards 
j': Igmeiit passed for the defendant in the cause tried; the court held, 
that the plaintiffs were entitled, in the other actions to costs, to the time 
of paying money into court Where the defendant, having paid money 
into court generally, upon a declaration containing a count on a policy of 
assurance, together with the money counts, obtained a rule after verdict, 
to amend the rule for paying money into court, by conhning it to the 
money counts, and for a new trial, on payment of costs; the court of 
King’s Bench held, that the plaintiff, on taking the money out of court,'was 
entitled to all the costs of the action, and not merely to the usual costs on 
a rule for a new trial And, in the Common Pleas, where in an action 
on a policy, with the usual money counts, the defendant paid th<! premiums 
into court, on the count for money had and received, and the plaintiff took 
it out, there being no consolidation rule, the latter was holden to be en¬ 
titled to his full costs on all the counts, although he had failed on the 
special counts, in anotlicr action on the same policy ®. 

In the Common Pleas, if the plaintiff die^, or be nonsuited after 
money is brought into court, tlie court will not order it tp be ])aid back to 
the defendant. So, if the defendant die after bringing money into court, it 
shall not be paid back to his executors But where the bail, upon putting 
off a triiil, had paid a sum of money into court, to abide the event of the 
suit, and the suit having afterwards a1>atcd by the death of the defendant, 
they were permitted to take the money out of court, although it was opposed 
both by the plaintiff, and by the administrator of the defendant And 
if the plaintiff have a verdict against him, after money is brought into 


* 7 Durnf. & East, 373. 

*’ 2 Taunt. 361, and sec 2 Bos. & Pul. 66. 
3 Bos. & Pul. 668. accord, 

6 Maule & ScL 107. 

« 9 East, 32.6. 

* a Taunt. 607, 

‘ Cas, Pr. C. l\ 129, Pr. Keg. 256. 


Barnes, 281. S. C. 

« Cas. Pr. C. P. 36, Pr, Keg, 260. S. C. 
and sec id. 252. 

Barnes, 279. Pt. Reg. 252. S. C. 

' Ward y.Lowrmg, M. 45 Geo. III. K.B. 
2 Snutli R. 49. S. C. 
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m HpmY ptto court. 

courts 619 court will order it to be paid out to the defendant, towards 
satisfaction of his costs It had been a question often agitated in tliat 
court, whether in cases where there was a rule to pay money into court, 
the production of it by the defendant was to be considered Jis evidence on 
his part, which gave the plaintiff’s counsel a right to reply: If the plain¬ 
tiff took a verdict for the whole of his demand, without giving credit for 
the sum j>aid into court, the court would set it aside, without requiring 
evidence of the existence of such a rule: and therefore a rule was made, 
that in future this sliould not be considered as evidence on the part oit the 
defendant, so as to give the plaintiff a right to rejdy 

• Cas. Pr. C. P. 54. Pr. Ileg. S51. S. C. ^ 2 TaunU 267. 1 Car. & P. 21. 11 . 
Bames, 280. 


Production of 
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CHAP. XXVI. 


0/Pleas to tlw Jurisdiction; claiming Conusance; 
and Pleas in Abatement. 


General onler 
of pleading. 


ne«s to juris¬ 
diction. 

In local actions. 


In ejectment. 


The general Order of Pleading is, 

I. To the JtTiiismcTioN of the Court. 

II. To the Pebson, 

1. Of the Plamiiff: 

H. Of the Defendant. 

Hi To the CoTTNT. 

IV. To the Whit; and herein, 

I. To the Form : 

2. To the Action of the Writ. 

V. To the Action itself, in bar thereof". 

By this order of pleading, each suh.scquent plea admits the former: as, 
when the defendant pleads to the person, he admits the jurisdiction of the 
court; when he plead.s to the count, he admits the competency of the 
plaintiff, and his own responsibility; when lie pleads to the form of the 
writ, he admits the form of the count ; and in like manner of the rest. 

Picas to the jurisdiction of the court arc either in local or transitory ac¬ 
tions. In local actions, it is a good plea to say that the lands arc ancient 
demesne, holden of the king’s manor'; or that the cause of action arose 
in Wales^) or beyond the sea®, or in a county palatine*’, cinque port*, or 
other exempt jurisdiction In ejectment, tlic tenants in possession can¬ 
not plead to the jurisdiction, without leave of the court *: And where 
ancient deme.sne is pletided, there must be an affidavit, stating that the 
lands are holden of a maiioi', which is ancient demesne; that there is a 
court of ancient demesne, regularly holden; and that the lessor of the 


“Co. Lit. 803, Latch, 178. Gilb. C. P. 
49. and see Stepb. JPl. 4?9, 30. And for an 
account of the varioii.'i kinds of pleas in 
Equity, and their essential difference, see 
Beam. PI. Eq. Chap. II. 

»> Gilb. C.P.S0. 

*■ Ilern^ 7. S.*)!. Ilasta), 101. Hans. 103.^ 
'Jliomp. 8. 3 Inst. Ck 8, 9. 1 Salk. 60. 3 
Ld. Baytn. 1418. This pica must l>e pleaded 
within the first jittr days of the term. 8 
Dnmf. & East, 474. 

I Wils. IS®, 


• 1 Salk. 80. I Show. 191. S. C. 

* Rastal, 419. Heme, 7. 3 Inst Cl, 14. 

® 4 Inst 224. Jenfc. 190. Keilw. 88, &c, 
S. C. 3 Inst. Cl. 7. but see Yelv. 18, 13. 
Carth. 109. 

” Bro. Abr. tit Conusance, 38. 1 Blac. 
Hep. 197. A*i 4 as to pleas to the juria- 
diction, in courts of equity, sec Beam, PI. Eq, 
67, &c. 268,8,4. 

i 1 Barnard. K. B, 7. 352. 366. Andr. 
.368. 2 Str. 1180. 1 Blac. Hep. 197. 3 
Wils. 01. 
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plaintiif has a freehold interest *. This plea may be filed de bene esjie, in 
the King’s Bench, within the time allowed for pleading in abatement 

In iransitory actions, it is said®, the defendant cannot plead to the In transUnry 
jurisdiction of the court, unless the jilaintitf by his declaration shew, that' 
the cause of action accrued within a county palatine: and even then, it 
must be averred in the pica, either that the defendant dwells in the county 
palatine, or that he had sufficient goods and chattels there, by which he 
may be attached; otherwise the pica cannot be allowed, lest a failure of 
justice should ensue ^ and the defendant cannot u| such case demifr to 
the declaration or move in arrest of judgment 


Of a nature very similar to pleading to the jurisdiction of the court, is t'lainiing eonu- 
claiming cmtisance s ,• or praying that the cause may be determined be- 
fore an inferior jurisdiction: concerning which, it will he proper to con¬ 
sider, the several sorts of inferior jurisdictions ; in what cases conusance 
may be claimed; and the time and manner of claiming it. 

There are tArec sorts of inferior jurisdictions'*. The first is to Ao/d InfWior Jmisaic- 
pleas, which is merely a concurrent jurisdiction; and can neither be 
claimed nor pleaded. The second is a general conusance of pleas ; ■which 
being intended for the benefit of the lord, may be claimed by him, though 
it cannot be pleaded by the defendant. The third is a conusance of pleas, 
with exclusive words; as where the king grants to a city, that the in- 
habitante shall be sued within the city, and not elsewhere: This being 
an cxcinpl jurisdiction, may be either claimed or pleaded *. Hence- it is 
a general rule, that whenever the defendant can ])lcad to the jurisdiction 
of the court, there the lord of the franchise may claim conusance, but not 
vice versa \ 


The privilege of claiming conusance is confined to courts of recordUy what yourts, 
and UK:al actions***; exw'pt where the defendant is a member of the uui- actii'n's oom- 


versitv of Oxford, or Cambridge": Aud it is also confined to such actions may bu 
as were in mv; at tlic time of the grant **; aud does not extend to those 


created since, by act of parliament, except where a coniuioii law action is 


" S Ibir. 1046. ami see 3 WiU. 51. 

*> 10 East, 523. 

® 4 Inst. 2)2,13. 1 Sul. 103. Carth. 109. 
Gilb. C. 1*. 191. 1 Bac. Abr. 560. and see 

3 East* 128. 

^ Carth. 355. 

' Id. 354. 5 Mifd. 144. S. C. and see fur¬ 
ther, as to pleas to the jwisdiedan, 1 Cliit, 
n. 4 Ed. 380, &c. 

f Carth. 11. Comb. 30. 48. S. C. and .see 
Comb. 115, As to conusatux in general, sec 
Gill). C. P. 192, &c. Vin, Abr. tit. Cunu- 
aance. Com. Dig. lit. Courts, P. 1 Chit. PI. 

4 Ed. 361, &e. I Sel. Pt. Chap. Vll. 


§ J- 

" Gilb, C. P. 191. I IJac. Abr. 560. I 
Kol. Abr. 489. 

*' Palm. 456. Ilardr. ,509. 2 LiL llaytti. 
8.36. I Salk. 148. 3 Salk, 79. 12MotL643. 
S. C. Id. 666. 10 Mod. 126. Vin. Abr. tit. 
Conusancr, 689. 

‘ Dro. Abr. til. Conusance, 52. 1 Blae. 
Rc|). 197. 

^ Gilb. C. P.193. 

• 2 Inst. 140. 

”* 4 Inst. 21.3. I Sid. 103. 

" Gilb. C. P. 193. I Pac. Abi. 560. 

" 14 lien. IV. 20. b. 







When not al¬ 
lowed. 


By Univrrsify 
of O-^ord. 


In Exchequer. 


A( what time. 


By Uiiivc’-sity 
of Cavilniilgv. 


given ^inst a jiemm bJr1lntrtiher.^nameJ os 

Ndyier shall this privilegte be allbwed^ where th« franchise csinnot give « 
remedy ^ and there would consequently be a fiulHre of justiceas in 
replevin*', quare mj)edit% waste> &c. or where the lord is a party, and, 
the plea is to Imj holden before himself^, or the defendrat is a stranger, 
who Itath nothing within the franchise ^; or lastly, where the plaintiff is 
a privileged person, as an attornt^ or officer of the court But conu¬ 
sance may be claimed by a defendant in custody of the marshal'. And, 
in a modern case, it |yas allowed in the King's Bench, on a claim made 
by the ^ice Chancellor of the University of Orjhrd, during the vacancy of 
the office of rfianoc/Zor by death,*on behalf of the university**. In the 
Exchequer of Plcirs, a member of cither university cannot set up his pri¬ 
vilege, against that of an officer or accountant, or against any person 
suing as a debtor; this court not being mentioned in their diarter of ex¬ 
emption *. 

C,1onaspnc(! (tf Pleas must be claimed after appearance"*, and before im- 
];atk«c< ", in the first instance, or on the very first day the party hath in 
court; even upon the return day of the writ, if the cause of action ap¬ 
pear therein: if not, then upon the first day given npon the declaration **. 
As for instance, in trvspass by original, where place is named, or praecipe 
quod reddat, where land is demanded, conusance must be claimed on the 
return day of the writ; because, in these cases, the writ states where the 
cause of action arises i*. But in debt or delinue it is othervrise ; for it 
doc‘s not appear, till the jdaintiff has counted, where the contract or obli¬ 
gation was made; and therefore till then, the lord need not make his 
elol^ 1. So in replevin, the place where the cattle were taken does not 
appear, till the plaintiff has counted, if it be between strangers: but if a 
replevin be sued agiunst the lord of the franchise himself, there the lord’s 
claim would come too late after the count; because the law intends that 
he knew the place of taking, being himself a party, and so, by not de¬ 
manding his privilege on the writ, he gives the court seisin of the cause : 
for the lord must use no delay *■. 

In a modem case % conusance of a plea of frexpass, sued against a re¬ 
sident member of the university of Cambridge, for a cause of action ve¬ 
rified by affidavit to have arisen within the town and suburbs of Cain- 


* 14. Hen. IV. SO. b. SS Ed. IV. 2S. 

»’ 8 Vent. 308. 

‘ Ilardr.,507. 

•* 8 Inst. 140. 

* Dalis, IS. 

*8 Hen. VI. 18, 10, SO, SI. Hob.87. 

* 82 Ass. 8,8. 1 Kol. Abr. 498. 

S Leon. 149, Lit. liqi. 804. Willcs, 
S38. Barnes, 846. I’rae. lieg. 00. V in. Abr. 
tit. Cmnmtce, 600. S. C. Id, 502. Baidl. 
8S!S. emtra .' - 

* Bro. Abr. tit. Conuhoncr,, 50. 1 Salk. 2. 

r-iib. c. p. 105, 


^ 1 l*East, 543, and see 1S jdlast, 18. 

' llardr. 188. Ante, HI, 2. 

Comb, 319. 

" 1 Sul 108. 1 Show. 852. 10 Mod. 125. 
'VVillcs, 233. Bfirncs, 346. Prac. lieg. 06, 
Vin. Abr. til. Conusance, 690. .S. C. Id. 592. 
1 Barnard. K.B. 66. 2 Wils, 411. Gilb. C. 
P. 196. Ante, 463. 

'■ 2 Wils. 413. 

«■ 5 Bur. 2823, 

•* 10 Mod. 127. 

■ » Bur. 2823. 

*,^12 East, 12 . 
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hriige, over whidi the university court has jurisdiction, was allowed in 
the King’s Bench; uikmi the claim of the vice-chancellor, on behalf of 
the chancellor, masters and fellows of the university, entered on the roll 
in due form, setting out their jurisdiction under charters coniirnied by act 
of parliament, and averring the cause of action to have arisen within 
such jurisdiction: although it'ivas objected that the claim was preferred 
too early, on the mere issuing of a writ of latitat against the privileged 
member, to answer in a plea of trespass, before declaration; by which it 
could not appear where the cause of action arose, nor consequently that it 
arose within the town and suburbs of Cambridge, to which the juris¬ 
diction of the university court in personal actions is confined; and that it 
was not sufficient to supply that fact by affidavit: But the court held, 
that it was the usual course to support claims of conusance by affidavits 
verifying the necessary facts, which it was competent to the plaintiff to 
deny in the same mode; aiicLthat the difficulty was not greater before, 
than after declaration; and tlie sooner the claim, if well founded, was 
preferred, the better for the plaintiff. In the same case it %vas objected, 
that if the claim might be preferred upon the latitat before declaration, 
then it ought to be preferred in the Jirst instance, after the return of the 
lalUal, namely, upon the day of appearance given by the rule of court, 
that is, in eight days: but the court held, that the Jirst instance after the 
return day of the >vrit, whidi is the first step of the plaintiff entered on 
the record, continued till tlie dedaration filed, which is tlie next step 
taken by the plaintiff on the record; within which time the claim was 
made. Another objection was, that it appeared by the roll, on which the 
power of attorney to claim conusance and the claim itself were entered, 
that the claim’was made on the return day of the WTit, that is, on the 
fifteenth of November, before the power of attorney to claim it was exe¬ 
cuted, which bore date on the 27th: But the court took notice that the 
claim was in fact made on the 28th, in the letter missive and significatory 
of the vicc-chancdlor to them; although, in making up the roll, it was 
entered by their officer as on the return day of the writ by relation, no 
subsequent day in court being then given on the record. 

As to the imuuier of making tlic daini, it is holdcn, that conusance Huw claimeit. 
may be claimed by the lord of the franchise in person, or by his bailiff or 
attorney *: If it be claimed by attorney, the warrant of attorney must be 
produced in court, and filed ^ The grant of conusance must also be pro¬ 
duced % or an exemplification of it under the great seal ^; and if the 
grant was before time of memory, an allowance must he shewn in the 
King’s Bench, or before justices in £yrc®. Upon a claim made by the 
university of Oxford, or Cambridge there must be likewise, in addition 

" Bro. Ahr. tit. Conusance, SO. 12 Mud. * Kuilw. 1S9,90. 1 Sid. 103. 1 Salk. Ifi3. 
fi44. 966. 1 Ld. Itayra. 427, 8.173. S. C. Gilb. C. B. 

^ Palm. 436. 1 Sid. 103. 1 Lev. 89. and 195.' but see Bro. Abr. tit. Commnee, 31. 
sec 12 E.'ist, 12. f 10 Mod. 126. 1 Blac. Beii. 134.^ 12 

' 12 Mud. 61*. 1 Blac. Rep 451. East, 12. 

3 Bur. 2820. 




Fleas in abate¬ 
ment, to person 
of pkintifii 


' to tbe graat, «& exomplifiaititin of Ibe ststifte logether' 

tvith an sJldavit of tbe deftmdmt^s refiidenco; <andi whore the dahn 
made by the tmiversity of Camkridge, tiiat the cause of action, if any, 
arose within the liixsty of the university, uw. within the town and stiburhs 
of the town of Cambridge,^. The claim itself must be entered upon U' 
roll ^; and> after stating the several proceedings that have been bad in 
the cause, must set forth the grounds upon which it is made, with great 
precisionIt may be demurred toe or the &ct8 therein alleged may be 
controverted by pleading If allowed, a day is given upon the roll, for* 
the lord of the franchise to hold his court ; and the parties are com- 
memded to be there on that day s. But the record still remains in tl» 
court above: and a transcript only is sent down to the court below: so 
that if justice be not done there, as if the defendant bo a stranger, and 
has nothing within the franchise by which he can be,summoned, or if the 
judge misbehave himself, &c. the plaintiff shall have a re-summons *, upon 
the record in the court above ; and if a re-summons issue, upon failure of 
right in a ^randhise, the lord of the franchise shall never afterwards have 
conusance of that plea’^. 


Pleas in abatement to the person of the plaiuliff, are either that he is 
not in existence, (being only a lictitious person or deador else that 
being in existence, he is an alien enemy", attainted of treason or felony", 
outlawed upon mesne or final process p, under a j)ra!mumre% excommuni¬ 
cated ^ or convicted of popish recusancy *. When the cause of action is 
forfeited, as by the plaintiff’s being an alien enemy S attainted", or out¬ 
lawed for felony *, there his disability may be pleaded in abatement or in 
bar, but otherwise it can only be pleaded in abatement. 


* 13 £liz. e. S9. 

1 Barnard. K. B. 19. 65. S Str. 810. 
S Wils. 311. I Blac. Kep. 151. 5 Bur. 86S0. 
1^ East, 19. but see 15 East, 631. where an 
affidavit of the residence of a common ser¬ 
vant, called Marshal of the University, for 
the execuOon of local du^es Uierein, was dis¬ 
pensed with. 

* 12 East, 12. 

^ Comb, 319.1 Barnard. K. B. 65. 2 Str. 
810. 

* For Uie form of a claim of conusance 
tl>c university of Orfnrd, see Willes, 238. (a). 
2 Wils. 106. and for a similar ebum by the 
university of CaniMrlge, see 12 East, 12. 

* 2 Wils. 409, 10. Comb, 819. 

* 8 Ld, Raym. 886,7. 18 Mod. 614. 3 
Salk. 78. 8.C. 

* M. ^enk. SI. 

* Id, Hardr. 107. but. see Via. Abr. lit. 
Cajiuxmiv, 589. 10 lifod. 127. 


k Jenk. 81 . 

> Ast. Ent. 10. 3 Inst Cl. 89. 

Ast. Ent. 8. S Inst. Cl. 75, &c. 

“ 1 Lutw. 31. 8 Inst. CL 16. 

^ Carth, 137, 8. 

P 1 Lutw. 6. 1529. 3 Inst. Cl. 28, &c. 1 
East, 6.31. And as to the plea of (mtlawry, in 
courts of Equity, sec Beam. FI, Eq. 100, 
&c.; and as to the pica of excommwiicattoii, 
id. 106, &c.; oiattainder, id. 109, Ac.; of 
alien enemy, id. 112, &c.; of infancy of 
plainti^ id. US, 16 j of coverture of plain¬ 
tiff id. 116, 17.; and of bankrvjitfy, or ire* 
.solumcy of plaintiff id. 118, &c. 

« Co. Lit. 129. b. 

' 1 Lutw. 17. 8 Inst. a. 18. 

* 8 Inst. CL 20. 1 Str. 620. 

* Co. Lit. 129. b. 6 Duraf. A East, 23.35. 

“ Bro. V. M. 262. 

^ Co. Lit. 128.b. Gilt. C. F. 200. 
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' iHeatin sbatemait totheporaon of the d^mdtaU, mi, that he is pirio 
Titeged, as an attorney «r officer of the court *; under the Idng's pro* 
tection *•; or an infant % when sued as heir on the obligation of his an- 
cestoTj &&; in which latter case, the pared shall denjar> &r proceedings he 
stayed^ till he come of age. There are two ways of pleading an attor¬ 
ney’s privilege, first, with a ph^ert of a writ of privilege, or of an ex¬ 
emplification of the record of bis admission; upon which the plaintiff 
must reply, ml tiel record, and cannot otherwise deny the defendant’s 
being an attorney: secondly, as a mere matter of fact, without 
and then a certiorari shall be awarded, to certify whether he be an attor¬ 
ney or not ®. And where an attorney of the Kill’s Bench, in pleading 
his privilege to an action by original, stated the custom of Ihe court to 
be, that no attorney ought to b» compelled to answer an original writ, 
unless first forejudged from his office, &c. (which is not the custom of 
this court, but of the Common Fleas,) the court nevertheless held the 
plea to be sufficient; as they will take notice of the custom, that an attor¬ 
ney of this court can only be sued by hill, and what is stated as to fore¬ 
judging may be rejected as surplusage 

Under the head of pleas to the person, may also be inclnded coverture, 
in the plaintiff«, or defendant ; or that the plaintiffs or defendants, suing 
or being sued as husband and wife, arc not married •: or any other plea 
for want of proper parties, as that there is an executor S administrator *, 
or other person not named, who ought to he made a co-plaintiff or co- 
defendaut. We have already seen, that if an action be brought for a tort, 
by one of several joint tenants, or tenants in common ", or against one of 
several partners upon a joint contract ", the defendant must plead in 
abatement, and cannot otherwise take advantage of the objection t*. And 
he may plead a secret partnership iii abatement, though the plaintiff bad 
no means of knowing of the partnership, and could not have proved it, 
had he joined the secret partner in the action *>. It should also be ob¬ 
served, that if an action be brought t^inst a carrier, in case on the cus¬ 
tom of the realm, for not safely carrying goods, the defendant may plead 


» 1 Lutw.639. 

’’ 2 Bro. Ent. 106. 

* Kastal, 860. 362. 379. Bro. Red. 196. 
And as to pleas to the person of the drfend- 
mit, in courts of Equity, sec Beam. PI. Eq. 
129, &c. 

Lil. Ent. 3. 

* 1 W.llaym. 336. 7 Mod. 106. 2 Salk. 
545. 6 Mod. 306. 2 Ld. Raym. 1172. 1 
Str. 76. 532. 

' 9 East, 424- 

* Ast. Ent. 9. S Inst. Cl 70. If the plain¬ 
tiff take husband, offer suing out the writ and 
before declaration, the defendant cannot i^ve 
the coverture in evidence under the general 
issue, but must plead it in abatement.. 6 


Dnrnf. A East, 266. And as to the pica of 
covcHurc of the plaintiff in courts of Equity, 
see Beam. iV. Eq. 116,17. 

'' 1 Lutw. 2.3. 3 Inst. Cl. 71. 

' 3 Inst. Cl. 69- 
^ Id. 61. Rastal, 325. a. 

' 3 Inst. Cl. 63. Rastal, 324. 

3 Inst. Cl 63. 119. 1 Lutw. 696. and 
sec 1 East, 634. 

“ AtOe, 9. and sec 1 Salk. 32. 290. 2 
Str. 820. 

" Ante, 6. but see 2 Mod. 279, 3 Mod. 
321. 2 Salk. 440. Show. 29.101. 3 Lev. 
268. Carth. 58. S. C. Gilb. Evid. 189. 

^ 1 Wms. Sound. 6 Ed. 291. b. (4). '' 

’ 6 Taunt. 609. 1 Marsh. 246. S. C. 


Of defendant. 


Coverture. 

Want of proper 
parties. 




Calling for resi¬ 
dence uf. 


To count. 


To writ. 


Form of, for 
matter apjmrent, 
variance, &c. 

Sutute of addi¬ 
tions. 


01 ^ > 1 ^ 

in that his partnecs ou^t also to have,been sued*: Or> if SB 

action of debt be brought on the statute 9 Ann. c. 14. to recover back 
naoney' won at play^ he may plead in abatement, that the money was due 
from others not named, as well as from himself ^ tn these cases, the do* 
fendant, if required, must deliver to the plaintiff the places of abode and 
additions of the parties jointly liable; or in default thereof, the court of 
King's Beach, we have seen *=, will set aside the plea. But in an action 
on the case against a common carrier, for not safely carrying a passenger, 
the defendant cannot plead in abatement, the non-joinder of a co-pro¬ 
prietor In a plea in abatement, that another person ought to have been 
sued with the defendant, it is not necessary to lay a venue: And if it be 
pleaded thsfl such other person is alive, to wit, in Spain,, it %vill be con¬ 
sidered as pleaded without any venue ®. 

Pleas in abatement to the count can only be pleaded in actions by ori¬ 
ginal writ j and are for some uncertainty, repugnancy, or want of form 
not appeariug on the face of the writ, or else for some variance therefrom*. 
'I'o the iorit, they are either for matter ap^jarent on the face uf it, or for 
matter dehors **, existing at the time of suing out the writ, or arising af¬ 
terwards *. To the form of the writ, they are for some apparent uncer¬ 
tainty, repugnancy, or want of form ^; variance > from the record, spe¬ 
cialty, &c.; misnomer^ of the plaintiff or defendant”, or of one of se¬ 
veral plaintiffs or, in actions by original writ, the omission or mistake 
of the defendant's addition that is, of his estate, dt^ec, mystery, or 
place of abode. But the plaintiff may sue the defendant, either by the 
addition of his degree or mystery i ; and may name him of the place 
where he lately dwelt'': And as a plea of the statute of additions is bad, 
without oyer of the original writ, whidi by the practice of the court is 
not grantahle, it seems that such a plea cannot now be pleaded ; and ac- 
. cordingly, in several recent instances, the courts have ordered it to be set 
aside And, in general, it may be remarked, that since the courts have 
refused to allow tycr of the original writ, pleas in abatement thereto, for 
objections apparent on the face of it, or variance between the writ aud 


* 6 Durnf. & East, S69. 2 New Rep. C. 
F. 365. but see 5 Durnf. & East, 649. 2 
Chit. Rep. I. 6 Moore, 141. 3 Brod. & 
Bing. 54. S. C. Ante, 9. 

•’ 7 Durnf. & East, 257. 

® Ante, 584. 

2 Chit, Rep. 1. and see 5 Durnf. &. 
East, 649. 6 Moore, 141. 3 Drod. & Bing. 
54. 9rrke,408. S.C. 

* 7 Durnf. & East, 243. 1 "Wros. Saund. 
5 Ed. 8. a. (1). Ante, 426. (6.) 

* 3 Inst. Ct. 62. 

» Seg. PI. rrf, 8. 

«• GHb. C.P.S1. 

‘ Com. D®. tit Abaietnrnt, (H-) 

1 I<uiw. 25. S InsU CJ. 49. 54. 66, &i'. 


* 3 Inst. Cl. 43, &e. 

1 Lutw. 10. Ast. Ent. 1. 3 Inst. CL 
79, &c. and see 1 Chit. Rc|). 512, IS. (ti). 
705. in notis. Ante, 447, Ac. 

" Append. Chop. XXVI, § 1, Ac. For a 
replication that the defendant was called as 
well by one name as the other, sec id, § 6. 
and for the evidence on this issue, see 3 
Maule A Sel. 453. 

“ 6 Maule A Sel. 46. 

** Stat, 1 Hen. V. c. 5. 3 Inst. Cl. 92. 

’ 8 Mod. 61, 2. 1 Str. 556. 2 Sir. 816. 
2 Ld. Raym. 1541. S. C. 

' 2 Str. 924. 

* 3 Ros. A Pul. 395. 7 East, 383. Atue, 
564. 



OF PLEAS IN ABATElllIENT. 




To action of 
■writ. 


the oottnt, have fallen into cltsbse ; and it is( now usual to plead in abater For matter 
ment for eacirmsic only, such tisprinilegc, ootierture in the plaintiff 

or defendant at the time of bringing the action, noii-joifld& of a necessarj’’ 
party to the suit, misHomer of the plaintiff or defendant, or another action 
depending for the same cause. 

Pleas in abatement to the action of the tvrit are, that the action is mis¬ 
conceived*; or was prematurely brought, before the cause of it arose®'; 
or that there is another action depending for the same cause'. It is said, Pendenoy of 
in one case that the pendency of a prior action for the same cause may cmlse!. 
be pleaded in bar to a second action; but it cannot be pleaded in abate¬ 
ment. This, however, must be understood with reference to the pUrtitu- 
lar case of a popular action, and not as a general rule applicable to all cases. 

The general requisites of a plea in abatement are, that it should be cer- General rcq\ii- 
tain*, give the plaintiff a better ■writ and have an apt and proper be- ’ 
ginning and conclusion: For it is the beginning and conclusion that make 
the plea «. Pleas to the jurisdiction of the court, or in abatement, can- After full, or 
not be pleaded after making a full defence ®: the former must be pleaded 
in person, but the latter may he pleaded by allorncy *. And they are by aUonjc’y. 
Ijoth usually begun, by defending the ivrmg (or force') aaid injurif, when, 
which is considered only as malting half defence : for the 8 fc. im¬ 
plies only half defence, in cases where such defence is to be made, but 
will be understood as a full defence, if that be necessary'. When the 
defendant pleads to the writ, for matter appnrait, he should begin his 
pica by praying judgment of the wit, and conclude it in the same man¬ 
ner "*; hut when the plea is for matter dehors, as joint-tenancy, non-te¬ 
nure, or the like, there he should conclude it only in this manner A 
plea of misnomer of the defendant is bad, which begins thus: “ And the 
said Richard, sued by the name of Robert, &cor thus: “ And lui 
against whom the plaintiff hath exhibited his bill, by the name of J. S. 

&c“.and it must also set out the defendant's surname v. In pleading 


B^'gmning, and 
cvnelusiou of. 


* 8 Inst. Cl. 120, Ac. 

^ 1 Lutw. 8. 13. 3 Inst. Cl. .^0. Fort. 334. 

” 1 Liitw.33.3 lust. Cl. 111. And as to tlie 
plea of anoUier suit depending, in courts of 
Equity, sec Beam. 1’/, Eq. 134, Ac. 140, Ac. 

Say. llep. 216. 

* Co. Lit. 303. a. Cro. Jac. 82. 8 Lev. 67. 

* BrownL 139. Turtle v. Lady Worsley, 
M. 29 Geo. III. K. B. 6 Maule A Sel. 88, 
and see Steph. PL 485, 6. 

« 1 Sid. 189. 1 Vent, 136. Comb. 106, 
7. 1 Show. 4. S. C. 1 Ld. Ilaym, 593. 1 
Salk. 210. S. C. 12 Mod. 525. 10 Mod, 
112.192. 210. Willes,479. 2 Wins.Saund. 
5 Ed. 209. 6. c. d. Stepli. PI. 892, Ac. 6 
Taunt. 587. 2 Marsh. 299. S. C. 

» Steph. PI. 436. 

* Gilb. C. F. 187. and see 2 Blac. Rep. 
1094. 2 Wms. Saund. 5 Ed. 209. b. 1 Cliit. 


PI. 4. EiL 368, Ac. 

k Lit. § 195, Co. Lit, 127. b. IIardr.365. 

1 Lutw. 7. Willes, 40. Gilb. C. 1*. 188. 
Whealliy v. Ciuhnermm, M. 16 Geo. II. C. 
F. Thompson v. Stoduluk, H. 23 Geo. III. 
K. B. cited in Willes, 41. (c). 8 Burnf. A 
East, 631. 3 Bos. A Pul. 9. (n). 

* 8 Uurnf. A East, 633. 3 Bos. A Pul. 
9, (a), 2 Wms. Saund. 5 Etl. 209. b. Stepli. 
PI. 430, Ac. 

Moor, 30. Dalis. S3. S. C. Reg. PL 
273. 2 Wms. Saund. 5 Ed. 209. (1). 1 Lutw, 
11. 12 Mod. 625. 

" 5 Durnf. A East, 487. 

" 8 Durnf. A East, 515. 5 Taunt. 662, 
653. (a), and see 2 Wms. Saund, 5 Ed. 
209. a. 

^ 5 Taunt 652. . . 
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MiMtateoieiit 
in ttarcrse. 


Not amendable. 


Withdrawing 
demurrer to. 

Miut be pleaded 
before general 
imparlwce. 


’ M tKe tie&ndan^ dildiidd 1|j# 

judgment, if the tmrt teiU But 

plea of an attorney, to an action brought against faint by BiU in: tile King’s 
Bench, as a’ common person, stating his privilege not to'be contpeMed to 
answer any bill exhibited against him in Custody of tfao mairSfaalj' &is. ahd 
concluding that the court -fiiould not iahe further cognisance tf the adfion 
efbresaid Ogmnst him, instead of prayii^ judgment bf the BiU, and that 
the same ought be quashed, will not be taken as a plea to the jurisdicHon, 
bat only as'objecting to the court's taking ei^izancc of the aetiim against 
one of its attomias^ in .^t form ,* and therefore the court will adjudge 
the bill to be qnashed ^ In pleading to the person, the conclusion is, 
whether the defendant ought tC answer, or the plaintiff to be answered ® i 
at if excommunication, or other temporary disability, be pleaded, that the 
plaint may reinaid without day, until, S^c In pleading to the writ or 
count,' if the action be by original, the plea should conclude, by praying 
jiE%t»<nt ff the writ or count, and that the same may be quashed^: But 
if the action be by biU, the plea should conclude by praying judgment of 
the bin only, and not of the declaration *, at of the writ and declaration 
founded thereon s; nor even, as it seems, of the bill and declaration i*. A 
mis'statement, in the traverse at the conclusion of a plea of misnomer, of 
the name by which the defendant is called in the declaration S or a prayer 
of judgment f the bill, and that the same may be quashed is ill on 
special demurrer. It seems to be a rule, that pleas in abatement are not 
amendable; because they are dilatory, and do not go to the merits of the 
action^; which rule has been extended to criminal cases'": and the 
plaintiff therefore need never demur specially to such pleasBut the 
plaintiff has been allowed to withdraw a demurrer thereto, and reply “. 

Pleas to the jurisdiction of the courts, and in abatement S ought to be 
pleaded before a general imparlance; and they must be pleaded within 


• Latch, 178. 2 Wms. Saund. 5 Ed. 

209. e. 

*' 12 Ea&t, 544. 

•Latch, 178. Lit. § 195, &P, 

• S Lev. 240. 1 Lutw. 19. Slnst. CL 18. 
1 Sir. 521. 2 Wms. Saund. 5 Ed. 209. e. 

• 5 Mod. 138. 


Geo. III. K.B. 

“ 2 Barn. & Cres. 871. 4 Dow). & Ryl. 
692. S.C. 

” JPer Barley, J. 2 Maute & SeL 485. 

• 2 Chit Rep. 5. 

'' Dyer, 210. b. in marg, T. Raym. 34. 
1 Kdi. 137. S. C. Gill). K. B. 317. 344. 


* 2 Bos. & Pul. 124, (c.) 2 Chk. Rep. 
639, S. C. a.ei see 6 Mod. 132.144. 12 
Mod. 133. S. C. 10 Mod. 192.810. 8 Wms. 
Saund. 6 Ed. 209. d. Per Cur. E. 85 Geo. 
lII.Excheq. 

■ 1 Barn. & Aid, 172. 

^ 8 Maule & Sel. 484. and see 2 Chit 
Rep. 539.. (n). 

> I Chiu Rep. 705. in natit. 

^ 3 Dwnfl & Estat, 185. For tiie manner 
of conclaiMng a plea in abatement-of mis* 
nomer, to an indictmfflit for a misdemeanor, 
see 10 East, 83. 

* Cat Pr. a P. Per JBuUer, J. E. 82. 


Gilb. C. P. 183, 4. 187. 4 Bac. Abr. 88,9. 
8 Durnf. & East, 474. Steph. PL 436. but 
see Dyer, 210. b. in marg. Doc. Fhw. 234. 
Latch, 83. Cro, Car. 9. Sty. Rep. 90. 
Willes, 239. 'Fin. Abr. tit Conusance, p. 
691. as to the plea of ancient demesne. 

“ 2 Keb. 143. 1 Mod. 14. 1 Vent 184. 
1 Lutw. 23. Sty. P. R. 486. Gilb. K. B. 
344. R. £. 5 Aon. (h). R. T. 5 & 6 Geo. 
II. (5),K:.B. IStr. 523. 2 CMt Rq). 5. 
(a). 4 Dumf. A Eaat, 580. 6 DumL & 
East, saO- 7 Dum£ & East, 447. (4). 
Barnes, 224. 334. Ante, 463. 



689 


OW ^ABATXmim 

iwsiusm'^^ after the delir^y^ or^ Jlhng and' n^icie^ of the decla¬ 
ration **; unless the declaration bedeJirered or. filed after .term, «r. so late 
in the term, that the defendant is not bound to plead to it that term; in 
both which cases, the defendant in the King’s Bench may, within the first 
four days inclmive of the next term, plead |o the jurisdiction of the court, 
or in abatement, as of the preceding term *: But, in the Common Pleas, 
the defendant cannot plead in abatement, within the first four days of the 
next term, without a special imparlance, which may bo granted by the 
prothonutaries If such a plea be pleaded after a general imparl^ce, 
the plaintiff, we have seen ^ may either sign jud^ent, or apply to the 
court by motion to set it aside; or he may demur thereto, or allege the 
imparlance in his replication, by way of estoppel: and if it be not de- 
livered> or left in the office, in due time, it is not to be received, whether 
a rule to plead be given or not ^ And Sunday, or any other day on which 
the court does u(4: sit, is to be accounted as one of the four days unless 
it happen to be the last It is a rule in the King’s Bench, that pleas in 
abatement cannot be filed, before the plaintiff has declared and the de¬ 
fendant has appeared ^ : And if the defendant plead in bar before the bail 
are perfected, his plea may be considered as a nullity, although the bail 
afterwards justify *. So, where the plaintiff declared de bene esse, and 
the defendant pleaded in abatement before he had put in special bail, and 
the plaintiff, treating his plea as a nullity, signed interlocutory judgment, 
the court held it to be regular ™. But in a country cause, if the de¬ 
fendant put in special bail in time, he may plead in abatement, though the 
l«il be not perfected till after the four days, if they be ultimately per¬ 
fected within the time allowed by the practice of the court ": And a si¬ 
milar practice has since obtained in town causes 


Tune for j>lead- 
ing, in K> B< 


In C. P. 


Consequence of 
pleading after 
general imparl¬ 
ance. 


Cannot be 
pleaded before 
declaration, nor 
until defendant 
has appeared, and 
perfected bail. 


* 1 Dumf. & East, 277. 5 Durnf. & 
E.a!>t, 210. 

” 11 Mod. 2. 2 Sir. 1192. 1 Wils. 23. 
S. C. 2 Str. 1269. StnUk v. WkynmU, M. 
26 Geo. III. K. B. 1 Durnf. & East, 277. 
699. 7 Durnf. & East, 298, 11 East, 411. 
and see Gilb. C. P. 52. Pr. Reg. S. Cas. 
Pr. C. P. 28. S, C. Pr. Reg. 286. Cas. Pr. 
C. P. 63. S. C. Forrest, 149. 13 Price, 178. 
M'Clel. 65. S. C. but see Sty. P. H. 458. 
468. R. E. 5 Ann. (o). K. B. 1 Durnf. & 
East, 278, 9. from whence it should seem, 
that formerly they were allowed to be pleaded, 
at any time before the rule for pleading had 
expired. 

“ 1 Salk. SC7. Gill). K. B. 344, 5. Pfer 
livMer, J. E. 22 Geo. III. K. B. and see 8 
Bam. & Aid. 259. I Chit. Rep. 704. S. C. 
Steph. /7. Append, xxvili. Ante, 463. 

* Pr- Reg. 1. Cas. Pr. C. P. 78. Barnes, 


284. S. C. Id. 334. S. P. Ante, 4t52, 3. 

* Ante, 463, 4. But after a sitecial imparl¬ 
ance, the defendant may plead in abatement, 
though not to the jurisdiction of tlie court. 
Ante, 463. 

f I Lil. P. R. 3. R. E. 5 Ann. (a). K. B. 
1 Durnf. & East, 278, 9. 7 Durnf. & East, 
298. Cas. Pr. C, P. 23, 64. 79. 

* R. E. 5 Ann. (a). K. B. 5 Dumf. & 
East, 210. 

•* .8 Durnf. & East, 648, 

‘ 2 Chit. Rep. 7. 
k Id, 8. 2 Dowl. & RyL 258. 

‘ 4 Dumf. & East, 578. Ante, 465, 6. 

*” 2 Dowb & RyL 252. Ante, 465, 6. 

** 2 Eiut, 406. and see 11 East, 411. 

® HnUantl v. Staden, M. 47 Geo. HI. K. 
B. II East, 411. IS East, 170. and see 
Forrest, 149. 




Miut be veriAed 
affidavit. 


Si^ninp', and 
filing, or deli¬ 
very of. 


Consequence of 
not plying in 
due time, or 
pru|wr manner, 

inK.B,&C V. 


OF »LISM**IN 

Before the statute hr the amendment trf iSie’ iadf, %hen the defendant 
pleaded a fordgft plea, be was nbliged to verify it by affidavit *. And 
now, by that statute ^ “ no dilatory plea shall be received in any court 

of record, unless the party offering such plea do, by affidarit, prove the 
" truth thereof; or shew sonic probable matter to the court, to induce 
" them to believe that the fact of such dilatory plea is true.” The affida¬ 
vit required by this statute may be made l»y the defendant himself, or by 
a third person *: and as the statute only requires probable cause, there 
does not seem to be any necessity for an affidavit, when the plea is for 
matter apparent on the fece of the proceedings, as ivant of addition ■*, &c.; 
nor when the truth of the plea will appear to the court upon an inspection 
of their own records, as where an attorney of the King’s Bench pleaded 
that he was an attorney of that court, and ought to be sued by bill Yet, 
where the defendant pleaded, after oyer of the original, that it was not 
returned, the court of King’s Bench set aside the plea, for want of an 
affidavit of the truth of it Aid prayer b, in the Common Pleas, or a plea 
to a Jsoi) e J'acias against heir and tertenants, that there arc other tcrteiiants 
not returned is holden to be a dilatory plea within the statute, and must 
be verified by affidavit. 

In the King’s Bench, a pica in abatement should be signed by counsel; 
and filed in the office of the clerk of the papers; and if it be not signed, 
it is irregular, and the plaintiff may sign judgment as for want of a ])lca ^ 
In the Common Picas, it is signed by a serjeant; and either delivered to 
the plaintiff’s attorney, or filed in the pruthonotarics’ office: and, in both 
courts, an affidavit should be annexed to the pica, stating that it is true, 
in substance and matter of fact : And if the plea be not filed in due 
timeor there be no affidavit annexed of the truth of it or a defective 
affidavit", the plaintiff may consider it as a nullity, and sign judgment ; 
or he may move the court to set it aside But the court will not, upon 
motion, quash a bad pica in abatement p. And the plaintiff cannot sign 
judgment after a plea in abatement, because, the affidavit to verify the plea 
was sworn before the defendant’s attorney A defendant putting in a 
plea in abatement in time, with an affidavit in the msual form, that the 
promises contained in the declaration were made, if at all, by others as 


* 2 Ln. P. JL 29». Sly. Rfp. 43S. 1 
Wms. Saund. 5 £d. OH. Carth. 402. 5 Mod. 
385, S. 1 Wms. Saund. 5 Ed. 98. (1). 

•> 4 & 5 Ann. c. J6. § 11. 

* Pr. Reg. 6. Barnes, .S44. S. C. 

'* Pr. Ueg. 5. S Bos. & Pul. 397. accord. 
and see 2 Wms. Saund. 5 Ed. 210. d. 

* M^Sougall V. CUnidge, M. 48 Oco. Ill, 
imd see 6 Mod. 114. 2 Blac. Rep. 1088. 

f 1 Str. 639. 2 Ld. Rsym. 1409. S. C. 

* 2 Bos. & Pul 384. 

* Forrest, 144. 

' 1 Chit. Rep. 209. 

*2 Str. 706, aitd see Append. Cliap, 


XXVI, § 5. 

' 1 Dunif. & East, 277. 689. 5 Dtirnf. 
& East, 210. 7 Durnf, & East, 298. 

566. 

^ Pr. Reg. 4. Forrest, 139. Ante, 565, 
but sec 1 Str. 638. 

" 2 Moore, 213. 

“ 1 Str. 638, 9. 2 Str. 705. 788. Soy. 
Rep. 10. 293. 1 Ken. 364. S. C. 3 Bur. 
1617. but sec 2 Moore, 213. 

“ 2 Barn. & Cres. 618. 4 Dowl & Ryl 

114 . s.a 

" 3 Maule & Sel 164. Ante, 666. 
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well ^ which afhdont was*sworn at - Liverpool on the d«s^ of 

filing the declaration in town, before the defendant coaid have seen it, was 
holdcn, in tljc King's Ucuch, not to be a nnllity, so w, to entitle the 
plainiilT to sign interioentory judgment as for want of a plca“ : And the 
court of Conunou Pleiis refused to grant a rule, to quiish an insensible plea 
in abatement ; saying, that tlicy would not trj' the goodness of a demurrer 
on motion: but the plaiutiif might, at his own ptiril, have signed judg¬ 
ment'’. Ill the Exchequer, if a plea in abatement be not supported by a In Esihcqncr, 
pro\>cr afiidarit of the truth of it, the plaintilF may sign judgment im¬ 
mediately '■: and a mistake in omitting the name of one of tlic plainlilfo, 
in the title to the uflidavit, renders it insutlicient to support the plea, al- 
tliough it refer expressly to the next pUni, in which the title of the cause 
is right *': And, in tlint court, if the plaintilf has regularly signed jndg- 
raeut for want of an allidavit, the court will not afterivards permit the dn- 
fcndiuit to make one 


When a plea in abatement is regularly put in, tiie plaintilf must rejdy 
to it, or demur. If he reply, and an issue in Jiicl be thereupon joined, 
and foniul for him, the judgment h pereinplorj/, (jnod reatperH^ ; but if 
there he judgment for the plriutilT, on (Imiirrrr to a plea in abatement, or 
replication to such plea, the judgment is only uilcrluculorij, tjiwd rexj)on~ 
deni under ^: In the latter case, the defendant has, in general four days 
time to jilcad; but this is in the discretion of tlie courts and they ivill 
sometimes order him to plead innUinlcr, or on the morrow. In assnmpvH, 
the defendant jileaded that the promises ivere made by him jointly w'itli 
another ; and issue being taken ujnm that fact, tlie jury by their verdict, 
funiid that the defendant promised, without stating whether he promised 
alone or jointly w'itli another; and the court held that this verdict was 
bud, Ijccause it did not distinctly pronounce upon the issue'’. After a 
judgment of rcspondeal ouslcr, it is said, there can be no plea in abater- 
meut; for if it ivere allowed, there would be no end of stick pleas ': lJut 
this must be understood of pleas in abatement in the smne. degree, as 
pojtisli recn sail cy and outlawry's being both to the person j for the de¬ 
fendant may plead to the per.sim of the plaintilf. and if that he over-ruled, 
ho may afterward.-- plead to the Jbrm of the writ'. 


Itcj'ly'mg, or do- 
oniirihig lo, 
.ludginctit for 
liliiiiitiffj oil i.ssue 
ill Ibct, or linv. 


Time for jiUjUil. 
iii<{, .-illiT jiidfi- 
tiu ut of 

(U'nl uii'U'i, l\c. 


Siocond ^dca in 
idiutenieiit. 


® 4 East, SI'S. Anil SIT t- Mauk' and Sel. 
S32. where il was said hy J. that an 

aflidiivit to EU)>port a jdca in abatement, may 
he made before deeiaiation. 
t" 4' Tuijni. (>(->8. 

' 3 Price, 197. dnte, 6f>5. 

Forrest, 141'. 

* Gilb. C. P. i>3. 1 Ld. Ilaym. 591. 2 Ld. 
Ilaym. 1022. 1 Sir. .532. 2 Wils. 307. 1 
East, .512. 2 Boi. 1 % Pill. SS'.i. but see 
I East, ()3(i. 2 Wins. Sautid. 5 Kd. 211. 
(3.) 

^ Id. m. 2 Wins. Saimd. 1> Ed. 211. 


(3.) .\piteud. Chap. XXVI. § 0, 10. But 
see 3 B.itn. it Cres. 502. 5 DowL iS; I’yl. 
422. S. C. by wbieb il apiiears tbiii llie jiulg. 
nienl against the defendant, on dcmiirrei !■> 
a plea of autrifun nerjuU, to an indletmcut 
for a misdemeanour, is final. 

« Comb. 19. 

3 Barn. & Aid. 605. 

‘4. Biic. Abr. fil. 0;ib, C. P. itill. 2 
Wms. Aiiuid. il Ed. 40, It. 12 Mod. 2.i0. 

>= Iletl. 12fi. 

’ Coi.i. Dig. ti!. dbtitcnicnl; I. 1. cilys 
Tbeol. Dig. lib. X. c. 1. 


von. I. 


r T 
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OF PLEAS IN ABATEMENT. 


Judgment for 
defendant. 


Writ may abate 
ill })art. 


Costs on. 


The judgment for the drfendant, on a plea in abatement, whether it be 
on an issue mfacl or in Idfv, is that the writ or bill be qmshed * ,• or if a 
temporary disability or privilege be pleaded, as excommunication, or the 
king’s protection, infancy, &c. that the plaivt remain without day, until, 
Syc. A writ in debt may be abated in part, and stand good for the re¬ 
mainder : And if a pica in abatement contain matter which goes in part 
abatement of the writ only, but conclude with a prayer that the whole 
Avrit may be abated, the court may abate so mucli of the writ as the mat¬ 
ter pleaded applies to On an issue in fact, the defendant is entitled to 
costs; but not on an issue in law 


* Gilb. C. r. 52. Append. Chap. XXVI. 
§ 7, &c. and see 3 Maule & Scl. 453, 4. 

1 Wms. Saund. 6 Ed. 266. «. (7.) 2 
Wips. SaunA 6 Ed. 210, &n. 

* 2 Bos. & Pul, 420, 

2 r d. tiuyni. 092. 1 Salk. 194, S. C. 
.v'hI .>&!. iurtber, aa to plea.s in abalemeiU, 


their effect, qualities and form, the uffiAivit 
of the truth of them, the replications, &c. 
thereto, and judgments tlicreon, 1 Chit. TV. 
4 Ed. 396, Ac. ‘And as to pleas in abatement, 
in courts of equity, see Beam. VL Eq. 58, 
4. 57. 280, &c. 
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CHAP. XXVIL 


Of Pleas in Bar : ami herein, <>f the General Issue, 
and what may be giren in T^videnck nndxT it; of 
Special Pleas, and when necessary to he 'pleaded-, 

(f PLEADING SEVERAL MATTERS, and thc CoSTS 

thereon; and of the Plea, and Notice tf Set off, 8^c. 


Pi <EAS in bar arc ciilcnlatcd to shew, either tliat thc plaintilf never 
had any cause of action, or if he Inid, that it is discliargcd by some subse¬ 
quent mutter : And tiiey are iu denial, or confession and avoidance, of thc 
cause of action; or they conclude the plaintiff by matter of estojqjel **. 
Pleas in deniid arc of the whole, or a part of thc declaration; and in 
avoidance, they arc by matter jirecedcnt, which shews the plaintiff never 
had a cause of action, and is called an avoidance in Uiw, or by matter sub¬ 
sequent, which discliarges thc cause of action, and is cidled an avoidance 
in fact 

In actions upon contkacts, the defendant may either j)lead the gene¬ 
ral issue, which denies that there was any contract between the ])arties, in 
point of fact; as in nxsHwpxil, t/an as.\>imj>xif in debt on sinqdc contract, 
?nf- dcM'^; in cmcnaid, or debt on s])ecialty, vtm cst factnin"; and in 
debt on record, or xcirc facias, nul tic! record^: or if thi>ri; was a cojitract 
in point of fact, he may plead some special matter, whicli sliews that it 
was void iu point of law, as by coverture, «»r the statutes of gojai/ig or 
Hsunj, Sic. or voidable, by in fancy, or duress of iuiprisomnent, fvc.: or if 
there Avas a good and valid contract, that it has been performed/ or if not, 
that there was somi legal excuse for its non-performance, arising from the 
act of G(»d, or the law, or of the Icing’s em-inies, or from the act ttr default 
of the plaintiff, eitlier by releasing the defendant from the performance of 
the contract, refusing a tender, or hindering him from j)erforming it, or 
by the non-performance of a condition precedent, itc. 'J’liese jileas tend 
1(» shew that the jilaintiff never had any cause of action : or, admitting 
that he had, tlve defendant may jjlead that it was discharged by some sid>- 
sequent or collateral matter; as, at common law', by an accord ami salis- 


“ b Hen. VII. M. 1 Leon. 77. Swv. 86. 
0 b Hen. Vll. I t. 

Apiiend. Cliap. XXVII. § L SJ- 
•* Id. § 3, 4.. 


* Id. § a. 

f Id. Chap. XXXII. ^ 1. And for llic 
forms of general issues in diiTerenL actions, 
see Stcpli. PL 173, &c. 


Pleas in liar, 
wliat. 

Tn liciiial, or 
coiifessioii aiifl 
avoidance, Ac. 


Tn actions upon 
conliacls. 

(loncral issue, 
in OMiimpail, 

.S])ceial Jileas, in 
avcnliiiicc of 
conliacl. 

I’l'iformanco of 
conliael. 

Kxeiisc of j'cr- 
lorniance. 


In discharge. 


T T 2 
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OP PLEAS IN BAR, 


In action against 
executor, or 
administrator. 


Iloir, or devisee. 


faction *, arbitrament release, former recovery, acquittal or conviefiu/i, 
foreign attachmenf^, or set off; or that the cause of action "was foifcited, 
by the plaintiff s being an alien, enemy •*, attainted or oulUuvcd; or, by 
act of parliament, that it vras assig?>c(l to other persons, under the statute.s 
relating to bankrupts^, or insolvml debtors; or he may plead his own 
bankruptcy, or di.scbarge under an insoheut debtors’ act; or that the 
debt ought to h^sued for in a court (f conscience; or lastly, that the re¬ 
medy is barred by the statute of lindfalions R. 

In an action against an executor or odminisirator, the defendant may 
plead any matter which the testator or intestate might have pleaded: ami 
in addition thereto, he may deny the cliaracter in which he i.s suofl, by 
pleading ne unques executor or admiuistrotor; or, admitting it, he may 
plead that no assets have come to his hands, or that lie has fu/ly advii- 
nisiered them, and that eltlier goiierally, or specifilly, with the cxccjition 
of assets to a certain amount, v'hicli are net suiJiciciit to satisfy the pl.iiii- 
tiff, or 1)>> may plead a retainer to pay his ovvu debt, of equal or siipc rior 
degree, or debts of a superior degree due to third persons, on bonds or 
judgments, &c So, in an uctiim againat an heir or densec. the defend- 


" i Uarn. & CreH, 600. 6 Duwl. & Ityl. 
667. S. C. 

*■ Arbitranuiit, without pcrfornuncf, is a 
good jik-a, wlicrc tlic |ianios liave mutual re- 
nicdie.s. 1 Yoimgc* & J. ly. 

* a Chit. Rep. 438, 

•' 0 Durtif. & Past, 8.3. .35. Bui tin’ court 
of King’s Bench would not stay judgment 
and execution, on a summary applicntion, Ix'- 
causp the phiiiuitls, qfler iimticl, liad become 
alien eucmie.s. 9 East, 321, 

*' By aJltiimUr, all tlie personal property, 
and rights of aciloii in respect of piupcrty, 
accruing to the psirty .atiuintcd, citlier hefnre 
or after .attainder, arc vcsiod in the crown, 
witiiont otiiee llnind; and thcrelbrc, attainder 
may be well pleaded in bar to an action on a 
bill of cxcliuugc, indor.sed to the (tlaintiil'after 
his attaiuder. 3 B.irn. & Aid. 353. 

f 9 Bunif. & E.ast, 140. 1 Bos. & Pul. 
44.S. 7 East. 6.3. 

® For a full account of tlic pleas, &e. in 
amint}it>U, in denial; .sccJLawes, on Pleading, 
Chap. XVI. in avoulumvt id. Chap. XV11, 
in and M'cuic thereof; ul. (Itiap. 

XVII 1. and in dhedturge, at common law or 
by statute; ul. Chap. XIX. XX, And .see 
the Elements of Pleas i.t Equity, by Mr. 
Searaes, in which there is u clear taxi learned 
account of the correspondence as fa it 
goes, between pleas at law and in equity; 
which latter plair, use treated of as tipplicaLle 


to the rdier and ilipscoveiy sought by original 
bills, and also to bills not original, as bills of 
revivor, &c. .and to informations tiled tiy the 
Attorney General. From these Elements it 
appears, that in equity, as well as at law, 
there arc picas to the juri.sdictio)i, in ahale- 
meiit, and in bar; and the chief diircrciicc 
between the two courts arises, from pleas in 
denial of the facts vliidi constitute the cause 
of action, oi ground of complaint, and wlmli 
at law arc refeircd to the jury by the geiier,.] 
issue, wliicli denies tin' wliole, oi by pleas in 
denial of smne particular facts m*ci'ss.n\ to 
maintain llie acl'ou ; but which, in eijuity. ,ire 
t !)0 subject of answers. Pleas in equliy .ire 
tre-ated of b\’ Mr. Bennies, uiiilei the fouiliild 
division, of pleas to the jnrisihetion, to the 
{icrsoti of tile pUiutifl’or defendant, to il.e 
bill, and in bar: but what be considers as 
pka.s to the hill^ as that lliere is anothei suit 
depending for the siitne r ause, &e. would at law 
be considered ns pleas in abatement; and 
pleas in bar, in equity, are citlier statutory 
Ixirs, such as the statute of limitations, or of 
frauds, Ac. oi founded on some mailer pie- 
calenl or .subsequent, sliewiiig that tlu' eotu- 
plaluaiit iuver had any title to tliC relief or 
discovery lie sei ks, or if he had, lliaf it i.s dis¬ 
charged hv a 1 chase, &o. 

*’ For pleas, &c. in actions l^ and against 
reccutors and lubninisMiton, see Lawes, on 
PIcathng, Chap. XXL 
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ant, in addition to any matter which might have boon pltaded by the an¬ 
cestor or devisor, may either deny the character in which he is sued; or, 
admitting it, may plead that be has twihitig Ay descent or devise, eitln.T 
generally or specially, vh. that he has notliing bnt a reversitm after an es¬ 
tate for life; or that lie has paid debts of an equal or superior degree, to 
the amount of the assets descended or devised, or that he relains the assets 
to satisfy his own debt, of equid or superiju degree, or dibts of a superior 
degree due to third persons. The heir, if an infant, may also pray that Parol demurrer, 
the parol i>iay demur, till ho is of full age. 

Til actions for wuoNfjs, the defendant may either deny the charge con- Plens, in actions 

taiued in the declaration, hy pleading the general issue ; as in ease, not wrongs. 

• /, •! General issue, 

fXinllif ot tno promises “ ; in no7i dvlinet: in rephvji}, vou vcjnl ” ; j,j 

and in tjr.spass vi et arwis, not guiUp of the trespasses® ; or he may plead Si)pd:il e'ea-s in 

specially, in jnstificiition or excuse of the injury complained of, as in case 

for a liM or irords, by slietriiig the tnith of them, &'C. 

In replcrm, the tlefoiidant may plead prvpciii/, in himself or a third Picas m rc- 
pt'rson ; and where he goes for .a I’etnrn of the cattle or gooths, he cither 1’*'^'"'' 
arotrs, if the distress was mad<! in his own right, or in right of his wife, uizanns 
or malce.s cogni::anee, if it was made by him as bailiff to another; but if .Insiifitation. 
he do not go for a return, he may merely Justify the taking. Avowries Avowries, &c. 
and cognizances are founded on distresses at common law, for rents % scr- 
rices ov customs; or for damage feasant, and that cither by the party in fy*" w*? 
yxMW.vA'ioB, cluiining !is freeliolderor under a demise, or by rommoiicrs; 
or for Jines or nmrrciaments, or on hpc lams, or judgments of the county 
court, or court baron : or they arise out of distresses by act ofpartiatne7ilj 
as for donhle retti, on the statute 11 Geo. II. e. IS). § If), or, after ‘Ajrau- 
didcnl removal of goods, on the same statute, &c. Pleas in bar to avow- Picas in lar to. 
ries and cognizances for I'rnt, ike. eitlicr deny the tenancy or that there 
was any rent in arrear^'. Sec. or, if the distress was for drtmtgc J'ensant, 
tlioy are luuler title^, or rights of common, or for defect of fences. Sec. 

Iji trespass to the jierson, the defenilant may jdcad son assanft demesne. Picas in trc.",. 
dthi.r gencraJlij, in defence of himself or of Laird persons, or special///, 

^viih an imi molas; s/n/Uiter manns im/iosnil, in (lcf«;nce of real or personal 

jn’operty, or to j’lCscrt'e the peace, and jirevcnt damage; mode/’afe co/’.- 

rectio/', or anded/le contest, Sec. Iji trespass to personal property, in To personal 

taking cattle (»r goods, he may plead that tiny are lil.s own property, giving 

colonr, or frnanet/in eoinmon v.lili the plainlitf; or, as in /•e/derin, that 

they n eve tiikt'Xi under distresses, at common Icuc or by act «)f parlitmcnl; 

or, in trespass for killing ik/gs, he may justify as park-keeper, &c. or for 

cutting ropes, that it was necessary, to prevent damage. In// e.qxov.y to To real p'"”* 

real projterty, the defendant may plead that the Iocms in quo is his free- 

hold, (liberum tencmentn/n,) or that of a third person, under \i horn he 

acted ; or that he has title less than J'rcchold, giving colour, or is tenant in 

comnum with the plaintiff; or he may justify tinder rights of common of 


Ap]>cnd. Chap. XXVII. § fi. 
/</. Chap. XLV, § Ot. 

‘ Id. § 


“* Id. 5 00. 
« lit. § (i». 
‘ Id. § 07. 
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OP PLEAS Bim. 


Picas in dis¬ 
charge. 


General issuer 
when proper, 
and whal may 
be given in evi¬ 
dence under it, 
or must be 
pleaded Bj)e- 
cially. 

In usaumjisit. 


posture, estovers, or turbary, &c. or of several or Stte j^shery, free warren, 
&c.; rights of way, whieh are public or private, and iriay be claimed, if 
private, by grant or prescription, or of necessity ; or rights of entry, which 
arc of various kinds, and may be classed as follows: first, to enter places 
of pubb'c resort, as fairs and markets, inns, taverns, &c.; secondly, to 
enter private bouses, for the purpose of speaking with the phiintiif, or his 
lodgers, or of ddtbanding a debt, or to remove goods belonging to the de¬ 
fendant ; thirdly, by the lord of a manor, to take wreck; fourthly, by a 
rector or vicar, to fetch away tithe.s; fifthly, by an occupier of adjoining 
land, to rejrair fences; sixthly, as between landlord and tenant, to view 
waste, cut d<nvn timber, or follow and distrain goods fraudulently re¬ 
moved, or to take estovers, emblements, fixtures, or way going crops ; or, 
seventhly, to abate nuisances, or remove obstructions, &c.: Lastly, the de¬ 
fendant may allege, by way of excuse, that his cattle escaped for defect of 
fences^ winch the plaintiff u'as bound to repair. The defendant may also 
!nsfir< in .lay species of action of trespass, under a licence from the plain- 
or legal process, criminal or civil ; wliicli latter may issue out of su¬ 
perior or inferior courts, and is original, mesne or final; or he may ju.stify 
by authority of law, witliout process, as an individual, on suspicion of 
felony, &c. or as an officer, or in his aid ; or on the ground of inevitable 
necessity- 

The pleas which have been mentioned, in actions for wrongs, go to 
prove that the plaintiff never had any cause of action : or, admitting that 
he had, the defendant may plead, as in actions ujwn contracts, that it ^vas 
discharged, by some subsequent or collateral matter, as by an accord and 
satisfaction, arbitrament, release, former recmicry, or distress for the same 
cause, tender of sufficient amends for an involuntary trespass or the sta¬ 
tute of limitations. 

Tt will next be right to consider when the general issue may he properly 
pleaded ,* and what may be given in evidence under it, or must be pleaded 
specially, in tlic different actions. 

In assumpsit, the general issue is proper, where there was eitlier no 
contract between the parties, or not such a coutract as the plaintiff has 
declared on : And the defendant may give in evidence under it, that the 
coutract was void in law, liy coverture gaming *, usury **, &c. or voidable 


Stat. 21 Jac, I. 0.11). § !>, elnle, SG. 
And a teudur of aniciids may be pleaded, iii 
actions against justices of the peace, by stat. 
21- Geo. 11. c. § 2; against nfliceis of 
Ibe/'xcise or customs, by stat. 23 Geo. III. 
e. 70. § 31. 21. Geo. III. sess. 2. c. 17. § 
Sh. (reppiJed by G Geo. IV. c. 105.) 28 
Geo. III. c. 87. § 2G. and 6 Geo. IV. c. 
I((8. § 05; against any person or poisons, 
for any thing done in puisoiince of the st.> 
tutc 1.3 Geo. HI, 0!h § 70. for consoli¬ 
dating the provisions of the .acts relating to 
the duties under the inanagcmeut of the coni- 
oissioners for tlie ailaiis of iitscs, or any act 


for granting duties to be assessed under the 
regulations of that act; against commission¬ 
ers of bankrupt, by stat. t> Geo. IV. c. 16. 
§ 11; against olficers of the army, navy, or 
marines, by stat. 6 Geo. IV. c. 98. § 95; 
ami against any iierson, for any thing done in 
]mrsuancc of the statutes 7 & 8 Geo. IV. e. 
29. and c. 30. § 11. for consolidating the 
laws relative to larceny, &c. or malicious in¬ 
juries to projierly. 

>> 12 Mod. 101. 

° 1 Ld. Baym. 87. I Salk. 311. Carth. 
.356. 5 Mod. 170. 12 Mod. 97. S.C. 

I Str. 498. 
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by in&ncy*, duress, &e.; or, if good in point of Jaw, that it was per- 
Jurmed\ or that there was some legal excuse for the non-perfommuce of 
it, as a release or discharge before breach, or non-performance by the 
plaintiiF of a condition precedent, &c. This sort of evidence will shew 
that the plaintiff had no cause of action. But if he had, the defendant 
may give in evidence, under the general issue, that it was discharged, by 
an accord and satisfaction arbitrament, release **, fuKftign attachment ®, 
or former recovery for the same cause &c. In short, the question in 
assumpsit, upon the general issue, is whether there was a sul>sisting debt, 
or cause of action, at the time of commencing the suit b. But matter of 
defence iirisiug after action brought, cannot bo pleaded in bar of the action 
generally; and therefore cannot be given in evidence under the general 
issueAnd matters of law ^ in avoidance of the contract, or discharge 
of the action, are usually pleaded: It is also necessary to pleiid a tender, 
or the statute of limitations &c. and to plead or give a notice of set off. 

Formerly, matters in discharg«j of the action must have lK*cn pleaded spe¬ 
cially ‘: Afterwards, a distinction was made between exj>ress and im]>lied 
tissHinjisils : In the former, these matters \verc still required to 1)0 pleaded, 
but not in the latterAt length, about the time of Lord llidt, they 
were universally allowed to be given in evidence, under the general 
issue 

The bankruptcy of the plaintiffs, or his discharge under an insolvent actP, Baiilvninioy of 
may be given in evidence, under the general issue, in assumpsit; though they 
arc sometimes pleaded sjjecially. But, in an action by the provisional assig¬ 
nee of a bankrupt, the fact of tlic bankrupt’s estate having been assigned 
by the jdaiiitiff to new assignees, between the time of issuing the lalilal 
and delivery of the declaration, was bolden to be no ground of nonsuit, 
upon a plea of nan assumpsit ; but, if it were an ansvvej to the action, 
should have been pleaded specially The dvjhidunt cannot give his Of defcnilaiu. 
bankruptcy in evidence, under the general issue : But his certificate, al- 


] Salk. 279. 1 Bos. & Pul. 481. («). 

" J L«l. Itaym. 217. 66fi. 12 Mod. 87C. 
S. C. I Salk. f«»4. 

'• I lai. Kayjn. 5fi6. 12 Mod. 376. S. C. 
4 £sp. Bcp. IBl. But a plea of an account 
stated, and balance paid t() llie plaiiitifl! or 
balance in favour of tlic defendant, wliicli the 
plaiutifT promised to p.iy, is not a good pica. 
1 Ken. 2.b0. 391. 1 Bur. 9. S. C. 

<• Gilb. C. P. 04. Doug. 10(i, 7. 3 Esp. 
Uep. 234. And as to the plea of release, in 
courts of Equity, sec Beam. FI. Eq. 218, &c. 
27.'), 6. 

I Salk. 280. 

» 2 Str. 733. 9 Moore, 724. 2 Bing. 377. 
1 Car. & P. 40.’1. S. C. And as to llic plea 
of former judgment or decree, in courts of 
Equity, see Beam. Ft. Eq. 197, Ac. 20b, &c. 
* Doug. 100, 7. Gilb. C. P. 04, .b. 


•> 4 Barn. & Cres. 390. 6 Dowl. & Ilyl. 
47.1. S. C. 

‘ Hob. 127. 2 Vent. 295. 
fc 1 Ld. Rayin. 1.13. Gilb. C. P, 66. And 
as to the pica of liic statute of limitations, in 
courts of Equity, see Beam. FL Eq. 101, &c. 
107, Ac. 274, 5. 

1 1 Ld. llaym. 506. 12 Mod. .376. S.C. 
Viu. Abr. tit. Evideiux', Z. a. I Salk. 
280. Gilb. C. P. 65. 

" 1 Ld. Ilaytii. 217. 506. 12 Mod. 370. 
S. C. and see Lawes, on Pleading, 522, .3. 
" 3 Chit. FI. 91B. (a.) 

I* 3 Campb. 230, And as to the plea of 
bankruptcy, or insolvency, of the plaintiHI in 
courts of Equity, sec Beam. Ft. Eq. I IB, Ac. 
s 4 Bam. A Aid. 345. 

' 1 Catupb. 863. 
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In gouern] form. 


Specially. 


lirplirnlion to 
general jilea of. 


I*li'as in cove¬ 
nant. 


In (lL)>t, on 
simple contract 


lowed after the filing of the plaintiff’s bill, and before plea pleaded, rvaa 
holden to be e%ddcnce to support the general plea of Ijanhroptty, given by 
the statute 5 Geo. H. c. 30. § 7- viz. that before the exhibiting of the 
plaintiff’s bill, tlie defendant became a bankrupt, and that the cause of 
action acCTued before he became a Ixinkrupt *. And a plea, in the general 
form, was deemed suilicicut to entitle a bankrupt to tlic benefit of the 
statute 49 Geo. III. c. 121. § 0. which discharges him, after having ob¬ 
tained his certificate, of all demands at the suit «»f a surety or person liable 
for his debt, who has paid the same after the issuing of the commission, 
in like manner, to all intents and purposiis, as if such person had been a 
creditor liefore the bankruptcy ^ Unt where the eertilicatc is allowed 
after plea pleaded, it seems tl)at the bankruptcy must be phnided Apeei~ 
ally, and not in the geticral form prescribed by the above statute And 
a certificate obtained at Ncnjutnidland, under the 49 Gt‘o. 111, c. 27* § o- 
docs not, we have seen **, entitle the defendant to be discharged, on enter- 
'iig a couuMou apjicarauce, but must be pleaded in bar®. To a general 
p‘ea el baiikruptcy, a replication that the tlefeudant had before been dis¬ 
charged as 11 bankrupt, by virtue of tlic statute o (leo. 11. c. .'J(fand 
that he hud not paid in the pound under the second commission is 
bad on special demurrer «. 

in covcaatii, there is properly speaking no general is.suc,- for lliough 
the defendant may plead non esl fad uni, as in tldd on specialty, yet that 
only puts the deed in issue, and not the breach of covenant: and non in- 
fi'cgil conveniionem is a bad plea **. In this action therefore, the defend¬ 
ant must specially controvert the deed, or shew that he has jvifurmcd 
the covenant, or is legally excused from the performance of it; or, admit¬ 
ting the breach, that he is discharged by matter ex ]w.st facto, us a re¬ 
lease, &c.: And a tender may be pleaded, in corenanl fur the payment of 
money *. 

In debt on simple contract, nil dehel is a goo<l plea, or, in actions by 
executors and administrators, non detinet, in ail eases where noiliiug was 
d»ie to the plaintiff, at the time of commencing the action ; And under 
this pica, the defendant may not only pul the plaintiff upon shewing the 
existence of a legal cuiitract, but he may give in evidence the performance 
of it. He may also give in evidence, under this plea, a release, or other 
matter in discharge of the action *: And it has even been holden, that as 
tlie plea is in the present tense, the statute of limitations may be given in 


“ 0 East, 82. 

*' i» Barn. & Aid. 13. but see 13 Ea-st, 
mnb. rmlra, and see slat, (i Geo. IV. 
c. 1(>. § 32. 

*■ 0 East, 413. 2 Smith R, 669. 1 M'Clel. 
& Y. 860. S. P. but see 2 II. Bbtts, 66.3s 
^ Aide, 

* 3 Moore, 244. 623. 1 Brod. & Bing. 
13. 294. S. C. 

» § 7. and see td. § 9. 6 Geo. iV, c. io. 
127. 


® 2 ]\Iaule & Sol. 649. 3 Campb. 499. 
(a). t>. C. 

»> 1 Lev. 183. S Lev. 19. I Sid. 280. 8 
Durnf. & East, 278. 1 Car. & P. 205. Id, 

{(i). 

* 7 Taunt. 486. 1 Moore, 200. S. C. 

Cora. Dig. til, Plciulcr, 2 "VV. 17. 

‘ 6 Mod. 18. 1 LiU Itaym. 500. 12 Mod. 
.376. S. C. but see Gilb. C. P. 63. Gilb. 
Debt, 434. i‘43, nitmh, contra. 



For rent, on in¬ 
denture. 
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evitlcncci under it But in debt for rent, on an indtsntn^c of lease, if the 
delendant plead nil debet, he cannot give in etndence that the plaintiff 
had nothing in the tenements ; because, if he had pleaded that sjteciully, 
the plaintiff might have replied tlie indenture, cud estopped him ^: And In (kbt, <««». 
in debt r/wi tarn, the defendant was not alhtwed to give in evidence, on nil 
tlcbel,, a former recovery against him by another person, for the same 
cause®. In this action also, as in ossumpnit, a tender and set off must l»c 
specially pleaded. 

The plea of nil debel, in dchl on simple contract, concludes either by Plen of nil 
the defendant’s putting himself upon the country, or, hy waging Lis law, 
and professing himself ready to defend against the phiinliff and his suit, in Wager of law. 
such manner as the court shall consider &c. The former is called, in 
the old books of entries, nil debcl jwr pafrinm; the latter, nil debef per 
legem. The right of the dofinidunt to wage bis law, in an action of debt Still pxlst->. 
on simple contract, 1ms fallen into complete disuse, though it still exists in 
point of law And where the defendant, having waged his lau', in the Nurabor of 
King’s Bench, and tht' master having assigned a day for him to come in 
and iterfect it, tipplied hy his ctninsel to the conrt, to assign the iiumber 
of compurgators, with Avhom he should come lo perfect it, ou the ground 
that the minibor being uncertain, it Avas the duty of the court to say hoAV 
many Avere necessary; the court, being disinclined to assist the roviA'ui of 
this obsolete mode of trial, refused the apjilication, ami left tlie defendant 
to bring such number as he should be advised Avere sufficient; and ob- 
serA’cd, that if the plaintiff were not satisfied Aviih the number brought, 
llic objection Avould be open to him, and then tlie court Avould hear both 
sidesThe defendant afterAA'ards pro]>arcd to bring eleeeii compurgators, 
but the plaintiff abandoned tlic action s. 

When a specialty is but inducement to the action, and mutter of fact When .s|»ncialty 
the foiuidation of it, there nil debcl is a good plea; as in debt for rent by 
indenture, for the plaintiff need not set out the indenture.**. So, in dtbl ‘tniouof aetiim. 
for an escape*, ttr on u dcritsiavil against an executor’s the jndgmeiit is 
but inducement, and the escape and dcrantaeii are ibe foundation of the 
action. Bnl, by the statute B & 9 W. III. c. 27- § 6. “ no retaking on 
“ fic&h pursuit shall be given in OAndoucp, on the tiiul of any issue, in 
“ any action of escape against the nuu-shal, «ivc. auJoss the same shall be 
“ specially pleaded; nor shall any special })lca be received m- alloAvcd, 

“ unless oath be first made in Avritiiig by the dcfendiuit, and filed in the 
■•* proper ollico, that the prisoner, for Avhosc escape such action is brought. 


** I Lil. llaym. 153. 2 East, 336. ]H-r 
LmmvmT, J. 

» 1 Salk. 277. 

® 1 Sii.701,2. 

*' 3 Cliit. 2‘1. 4. Ed. 934.. Stopli. B. 830. 

® 1 New Rep. C. P. 297. 
f 2 Bam. & Cros, S,>8. 4. Uowl. & Ryl. 
3. S. C. 

3 Chit. Blac. Com. 341. (9.) And see 
fiaihci. .Ab to w.iger of law, I3.>e. Abr. uinlor 


that title. 8 Chit. 111. Com. 841, &c. Sloph. 
IV. 124, 6. and for entries thereon, see Co. 
Eiil. 119. u. 2 Mod. £nl. 242. Lil. Ent. 
467. 

» Gilh. C. P. 61, 2. llanlr. 3S2. 2 I.d. 
Raym. 1301, 2, 3. I New Rep. C. P. lO.’i. 
109. 1 Wms. Saund. 3 Ed. 3S. «. (3.) 2 
Wms. Saund. 3 Ed. 297, (1.) 

> 2 Salk. 563. 

* 1 Wntb. Saund. a pil, 219 CaiTli. 2. 



Denial of par¬ 
ticular feet. 


Pleas in debt on 
boBc), or other 
specialty. 


tbe ^0(4 tjbe Ai|uu)|iti^fV,#nd 

m s'gim.} m md^ &w » peiiuilty ^ pn alplr 

boQd% &c* In t}i«.l|itlieir,acljgn;ltow0veri i£.tlte4<^en<lBiQt plead 
and the plaintifT do not d«iinur> hutltahe iwue thereonj* it lets ths de^nd- 
ant into any;defence he may harp qn the tnerita ^4.. 

It sometimes happens, that instead of pleading the gen^l issne .of ml 
defied to the whde dedaratioUi tii^ie defendant, for. gneioter certainty,'a^ill 
select and deny some particidar necessary to maintain the action f as 
the demise, in debt for rent on a parol lease,, ,to which he may plead non 
dimiiU*; hut he cannot plead this plea, in de^ffor rent on an indenture': 
and.it is said, that runs en qrrere is not a good plea, without concluding 
et issint nil debet s. 

In debt on bond, or other specialty, the general is^ue of non est fadum 
is good, in all cases where the deed was not executed, or varies from the 
dechiifatjimi ^And the defendant may give in evidence under it, that the 
deed was delivered as an escrow*, to a third p<!rson; or tliat it was void 
at common law ab initio being obtained by fraud, or made by a married 
woman*, lunatic&c. or that it became void after it was made, and 
before the commencement of the action by erasure, alteration, cancel¬ 
ling, &c. or that a bail bond was taken q/ier the return day of the writ, 
conditioned for the defendant’s appearance oti the return day **. But he 
cannot give in evidence, under the general issue, that the deed was void 
or voidable by infancy p, duress % per minas i, &c. or that it was void by 


* As to the form of the affidavit, see 2 
Bhtclc Rep. 10£9. 

» 2 r.d. Baym. 1600. 2 Str. 77S. 1 Bar¬ 
nard. K. B. IS. 8 Mod. 106.323.382. S. C. 

‘ M Fort. 363. 367. 5 Bur. 2586. And 
the plea of nil i^ebet, in debt on bond, is bad 
on a genital demurrer, though perhaps it 
might be aided after verdict. 2 Wils. 10. 
And see forfher, as to the cases in which 
nil debet Is or is not a good plea, Com. Dig. 
tit. Ftauler, 2 W. 17* 1 Wms. Saund. 5 
£d. 38. (3.) 2 Wms. SaunA 5 Ed. 187. (2.) 
1 Cbit..^ 4 Ek 424. to 428. Stepb. 2% 
177,8. 

^ 5 Bsp. Rep. ite. 

“ Gilb. Alsht, 438. 

f Id, 436. 


* Id. 440. cites Bro. Detle, IIS. Kdlw. 

CSkb. 1%. lit. Pleader, 2 W, 18. and see 
6 884.2 Marsl^. 96. S. C. 4 Maule 

b 3* T. 197., 

v: a'ci & b«tt 


S. C. where it was ruled, that Uie defendant 
cannot, under the plea of non est jitetttm to 
a dedaration upon a bond, go into evidenoe 
to shew that tile consideraUon was illegal at 
common law: and see 2 Stark. JNi, Pri. 36. 
in tudit, 

' 2 Campb. 272. 

■" 2 Str. 1104. but see 2 Salk. 676. 

“ 5 Co. 119. b. Sav. 71. semb. contra. 

° 4 Maule & Sel. 338. and see 2 Dumf. 
& East, 569. 

*’ The contract of an in&nt seems in ge¬ 
neral to be void ; though, in the case of a 
bond, &e. his infancy must be pleaded to 
avoid it. 5 Co. 119. a. Glib. Debt, 437. 2 
Salk. 675. 1 Ld. Raym. 315. S. C. but see 

1 Salk, 279. where Trefy, Ch. J. said, that 
a promise of an infant is absolutely void; 
but a bond takes effect sealing and de- 
liveiy, and eonsequently is a more delibe¬ 
rate act; and therefore is only voidable: and 
see 3 Bur. 1794. 1805. Lawe8,ob Pleading, 
569. 3 TaitoU 307. S Maule & $a 477. 

2 Sts^k. ivi 36^ 6 Moora 488. 



cas^'^htaMi^; t}i^ ' Mb!i!i3^t 8b, ha mutst plead 

payinMt, rftf ot bftei^ the day, pt^fbhn&ncti or aSuy mititer in' lexeuse of p«p- 
ftinnance, as'' Hm datiiityicaiug to a bond of indeinnity, ■ no* amnrd to an 
arbitration bond, pr, tO' a bail bond, no process to arrest the defend¬ 
ant®, &c. He must also plead specially, in d»fcA<wgfe of the action, a 
tender, or set bff. i 

In debt on record, the general Issue of tkl record is proper, where In debti on ro- 
thete is either no record at all, or one diderent from that which the }daia- 
tiif has declared on But as this plea only goes to the existence of the 
record, the defendant must plead payment, or any matter in discharge of 
the action: And if an action of debt be brought here, on a judgment in 
Ireland, the plea of nul tiel record must conclude to the country *. 

In actions upon the case, the defendant, upon the general issue of not In case, 
guilty, may not only put the plaintiff upon proof of the whole charge con¬ 
tained in the declaration, but may offer any matter in excuse or justifica¬ 
tion of it*’; or he may set up a former recovery, release, or satisfaction a: 

For an action upon the case is founded upon the mere justice and conscience 
of the plaintiff’s case, and is in the nature of a bill in equity, and in effect 
is so; and therefore such a former recovery, release, or satisfaction need 
not be pleaded, but may be given in evidence: since, whatever will, in 
equity and conscience, according to the circumstances of the case, bar the 
plaintiff’s recovery, may in this action be given in evidence by the de¬ 
fendant ; bccanse the plaintiff must recover upon the justice and con- 
scicnixi of his case, and ftpon that only. In trover, it is commonly said. In trover, 
there is no special plea, except a release; but this is a mistake: &r the 
defendant may plead specially any thing else, which, admitting the plain¬ 
tiff had once a cause of action, goes to discharge it, as the statute of limit¬ 
ations or a former recovery *, &c. The hankrupley of the plaintiff, before 
the cause of action accrued, may be given in evidence, in this action, under 
the general issue of not guilty*': but where the bankruptcy happens 
after the cause of action accrued, it should it seems be pleaded specially. 

In an action for words, the truth of them cannot bo given in evi- In action for 
dence, under the general issue of not guilty*. And it is not com- 
petent for the defendant, under the general issue, to offer in mitigation of 
dam^cs, evidence that the specific facts in which the slander consists, 
and for which the action is brought, were communicated to him by a third 


» 6 Co. 119. a. 

»■ 1 Str. 498. 

® Say. Rep. 116. 

® crib. Vebt, 444. 8 Mod. 41. 

® S East, 473. 2 Siiiitb R. 26. S, C. and 
see' I Barn. & Aid. 163.9 Price, 3. 3 Barn. 
& Cres. 449. 5 DowL & Ryl. 296. S. C. 4 
Bam.'& Cresi 411. 6Dowl. &Ryl. 471. 

a c. 

t 2 Mf)d. 276,7. 3 Mod. 166. Com'. Riep, 
273. 1 Wils. 44. 176. 


« 3 Bur. 1863. 1 Blac. Rep. S89. S. C. 

* 1 Lutw. 99. 

1 1 Sliow. 146. 

* 7 Durnf. & East, 391, And the defead- 
aut in this case having pleaded bcmkniptty in 
the 'plaintiff specially, Lord Kenym was of 
opinion, that the plea would have been bad on 
special demorter. Id. 896. Antei 647,8. 

> WiUea, 20. 2 Str. IfOO. 1 Bos. & Pul 
626 .'VBos. a Pul 228, (a.) 




LibcL 


In detinue. 


In trespass, to 
die person. 

To personal 
pfofierty. 

To real pro¬ 
perty. 


pertftft •:'seSBilis tliit ifiie ‘ ^ 

6via«iiiice t6 sTiiw tllBt he’ ^krth^ tS^ '6o*»^ m& 
malice *»; 6r he tnay pto^^ 'ah the general ksue^ jn toitigetieh of 
soeh facta and circtiinStances as ahew a ghiimd <1* i&spidon, hot 'ambhnt^ 
ing to actual preef df the gdflt of the pJdtttitfJf. Ahd teKea wtw^S hre 
giwh in oddehee, in order to piove aialiCo, whiteh aite hot stated in the 
dcdaiationi, the defendant ihay prove the trath of sitch'tVOrds ■*. Soi, in 
an adtion for a KM, the defendant may give in evidence, on the general 
issne, in mitigation of damages, not only that there were mmwirs and re¬ 
ports, of the same tenor hs in the supposed libel, previously current, bdt 
that the substance of the libellous matters had been putdished in a news¬ 
paper; and he is not required to lay a basis for this evidence by pro¬ 
ducing the newspaper at the trial ®. But the jdaintiff is not permitted, in 
an action for a libel, to go into evidence, on the general issue, to shcw’tliat 
theallegalJons in the lil)el are fixlse Neither can he give in evidence snbsC- 
qrient declarations by the defendant, where the intention of the publication 
is rwt tsquivocal nor can the defendant give in evidence other libels, pib- 
lished of him by the plaintiif, not distinctly relating to the same sfuhject *^. 

In delim^, the defendant may give in evidence, under the general issue 
of nwi detinet, a gift from the plaintiff; for that proves he detainetli not 
the plaintiff's goods ^: But he cannot give in evidence, that the goods 
Were pawned to him for money, whidi is not paid; hut he moat plead it. 

In trespass to the person, the general issue of not guilty may be pro¬ 
perly pleaded, if the defendant committed no assault, battery, or im¬ 
prisonment, &c.; in trespass to personal property, if the plaintiff had no 
property iia the goods; and in trespass to real property, if he was not fa 
possession of the laUd, &c.: And liberum icnementum, or other evidence 
of title or tight to the possession,* may be given in evidence under the 
general issue But the defendant cunnot justify, under the gcUcml issue, 
cutting the posts and rails of the plaintiff, though erected upon the de¬ 
fendant’s own land; there being no question raised as to the property re¬ 
maining in the plaintiff^. And regularly, by the common law, matter of 
justiiicatton or excuse mnst be pleaded'; as, in trespass tjo the 

person, sm as^sault demesne, or, in trespass to real property, a licence; 
that the beasts came through the plaintiff's hedge, which he onght to have 
repaid; or in respect of a rent tiiargo, common, ctf the like “: And the 


“ Holt M. iVi. fl33. and see Set A’L Hr*. 

6 Bd. 1383. 4 Bing. 167. 

»■ 1 Car. & P. 476.673. 

' Peake’s Evid. 5 Ed. 808. and see 2 
CanfhS&l. I Mtuto & M. 884i HoltiW. 
jrHkoe, % l Car. & P. 87»w 11 Price, 

'. . itB'Pula M* Pfi. 467. and tee S Str. 8 

1 ^t%,40SrS*'C. 


® 3 Bani. & Cres. IIS. 4 Howl, & Ryk 
670. S. C. Ry. & Mo. 433. 

"Co. lit 388. 

* Andr. 108. Willcs, S3S. 7 Durnf. & 
East, 364. 8 Hurnf. & Eask 40S. 

8 East, 404t 

1 Co. lit. 88>8, 8. S Rol Abr. 6SS. 13 
Mod, 130. 

** Hob. 174, 6, 8 Domf. & East, 168.7 
Taont. 166. Imt see 31 Hen; VII. 36; a. 
Ed#, OMilm. 

" Co. Eit. 883, ' 





4efeQc|«i|i^, # 1 ^. j)ljead i^pcctally. a or in disck4rgej0^ 

tl« ption*. Bnt in aotiona, agtun»ij JpitweR, ifec, aii4 i,tt varlaiK otiicr Against justices, 

CfiMg, the defonidantv by act of parliament \ is allow^ to, pl^l the general 

isene, and give the 8p<^Jal matter in evidence ®, In an. action of trespass For false imiwi. 

and jEalse imprisonment, .^n constable may Justify under the general i^ue, 

though he acted without a warrant, .provid<^. there tvas a reasmtable 

charge of felony made; although be afterwards discluiige the, pri8<)ner> 

without taking him before a magistrate, and although it should tom out 

in fiiot, that no felony was committedBut a private individual,‘who 

makes the charge, and puts the constable in motion, cannot justify under 

the general issue; he must plead the special circumstances by way of 

jnstiheation, in order that it may be semi whether his. susincions were 

reasonable ®. 

When the defence consists of mii^lter of fact, and the general issue may, pica* amoust- 
it ought to l)e pleaded; it being in sucb case a good eause of demurrer, 1''^^ 
that the plea amounts to the general issue But it is observable, that 
in many cases, where the defence consists of matter of law, the defendant • 
may citlier plead it specially, or give it in evidence under the general 
issue; as in assumpsit, inibney, accord and satisfaction, or a release, &c. 
may be either pleaded, or given in evidence upon nmi assumpsit; and in 
debt on bond,, made by a married woman, the defendant may either plead 
coverture, or give it in evidence upon non, est faclmn. In these cases. Implied colour, 
from the nature of the defence, the plaintiff has an imfdicd colour of ac¬ 
tion; bad indeed in point of law, if the facts pleaded be true, but which 
is properly referred to the decision of the court. And where, from the Express colour, 
nature of the defence, the plaintiff would have no implied colour of action, 
the defendant in some cases is allowed to give him an express colour s. 

Thus, in the common and almost only case where express colour is now 
given, if in an action of trespass quare clausum fregit, tlm defbndant 
plead a possessory title under a demise from a third person, (for if he 
churn under the* plaintiff, there is an implied colour,) this, without more, 
would amount to the general issne ’’; for it goes to deny that the trespass 
was committed in iheplaintiff’s close: but if the defendant, after stating 
his own title, supposes (as is usual,) that the plaintiff entered upon him, 


» S Bur. iS38. 

•' See particularly the statutes 48 Eliz. c. 
S. § 19. 1 Juc. I. c. 13. § Iti. T Jae. 1. c. 
5. 31 Jac. L 'c. 1.3. § 3. 11 Geo. II. c. 19. 
§ 31. 23 Geo. III. c. 70 . § 84, 28 Geo, 
III. c. 07. § 23. 42 Geo. lit c. 83. § 6. 
43 Geo. III. c. 99, § 70. 6 Geo. IV. c. 16. 
§ 44. & e. 108, § 97. 7 & 8 Geo. IV, c. 4. 
§ 133. c;29. § 73. & c. so, § 41, And see 
&rther, as to what must be pleaded specially, 
or may be given in evideiice under tiie gene¬ 
ral issue, in different actions, 1 Chit PL 4 
Ed. 416, &C. and in the action of mumpsit 
in particular, Lawes, on FleadlBg, Chap. 
XVI. p. 620, &c, 


® Co. Lit. 283. 

« Doug. 339. 6 Durnf. & East, 813. 3 
Campb. 420. Holt 2Vi. iVf, 478, 6 Bam. & 
Cres. 633, 

' Holt M. Pii. 478. and see 4 Taunt 34. 

t Co. Lit 303. b. iluc. jil, 203, 4. Giib. 
C. P. 60,61. 2 Cliit Hep. 642. And see fur¬ 
ther, as to tiie cases in which the general 
issue may, and ought to be pleaded, Steph. PI. 
176, &c, 

* For the difference between express and 
imjJied colour, see an aiguBwnt of Halt,' in 
Bm- Ffec, 808. Stepb. Ft. m. , 

» S IHirnf. & East, 40U. 1 East, Sfe 
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and being'matter afsupposal, it is not traversable. > i .u ’( !* 
wiranneew* ' ijfl. *:l^: if tWdbfendanb |lead‘t}tiit’^^ 

when 8®s«®d of *b6iry a« of ids pr(^ geods^ and sold them in mat'liet Sv^rti; or 
not • ibet B. stole the goods from A1 and ivaived them within' his manbrj wherei-> 

fore he took thma> the defendailt must give eolonv;; for Ms plea pirotes 
that >nf> property tVas in the plaintiff^ so he had no colour of aetioa i < And 
the eoldmf usiiidlj^ given in Such cases is^ that the defendant bailed the 
^)ods to a atrangerj who delivered them to the plbintiffj from whom the 
defendant took them. But, in the same cases, if the defendant plead 
that J. sold the goods in market overt, without saying that they were'- 
his own, or that B: took them de quMim ignoto, and waived them', the 
plea fe 'good ivhdiout colour; for it does not deny but that the prt^terty 
w»8 In tlh»- phdntiff, and the defendant is not bound to shew expressly in 
' whom it^wis*. 


Fkitding several Pleas in bar are dtigk or ehubtej or, in other words, tke defendant may 
Ai common law ground, or plead several matters in his defen^. 

common law, the defendant could oAly have pleaded a single matter ,to 
the whole declaration; which rigour often abridged the justly of his de> 
fence, and was doubtless one cause of perplexed inartificial pleading; jthe. 
party, endeavouring to crowd os much reasoning as he could into his plea, 
hoyreyer intricate, repugnant and contradictory he made it by so doing*’. 
But .even at common law, the defendant might have pleaded several 
matters, to different parts of the declaration; as not guilty to part, axid 
to other part a justification, or release, &c. And where there were several 
drfeiidants, each of them might have pleaded a single matter to the whole,. 
By stat. 4 Anne^ or several matters to different parts of the declaration And now, by 
the statute fer the amendment of the law**, “ the defendant or tenant in 
** any action w suit, or any plaintiff in replevin, in any court of record, 
" msjr, with the leave of the same court, plead as many several matters 
" thereto, as he shall think n^ssary for his defence: Pnnddedmeveytlie- 
" lessf that if any such matter s^U, upon a demurrer jeaned, be judged 
» insufficient, .costs shall be given.at the disoretiwi of the court t errif a 
** verdict shall be found, upon any issue in the said cause, for the plaintiff 
or derhandant, coats shall be also given in like manner; Unless the 
judge who tried the said issue, shall certify that the said defendant or 
" tcfSAat, or pkintiff in rephvln, had a probable cause to plead such matter. 


c. le. 


•©r.Z^M’vcaie.lOCo.flO.h*; Atad Wit 
ffe nIbtfiB . docjtHae ciotttenitnf ctiour, <> 8 Emonu .Hh and see 1 C3iit PL ‘4 < 
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Stejpii.' Ac. 'JTd!. App^d. 


‘i'll 



** wUq^ mpon the said <iSBu«^ ahidi Jbihi ifoand t^^aiitst tlithn/ ^l*p>idded fdaei 
<r,that!«ptking' i^i thia ttotf ahaU etteod dec^^ 

aj^eai efi felt^y, &c. nr to any wit, bilJ, afetwn <ar wforwation, ujwn: 
** any penal statute*.” ’ . i; 

. I^pon this statute it has been holden, that the defendant' shall not be 
allowed to pl^d any pleas that are manifestly in<!«Misi8tent>> sdch' a* mm 
oMumpsit *>, or now e^l faottuni^, to the whole dedaration, and a tender as 
to part; for one of these pleas goes to deny that the plaintiff ever had 
any canse of action, and the other partially admits it. So, the defendant 
is not allowed to plead non assumpsit, and the stock-jobbing act •*; or a 
plea of alien enemy, with won assumpsit ®, a tender or other inconsistent 
matter a. And he shall not plead several matters which require different 
trials, as in dower, we ungues accouple en loyal mairimonie and a mortgt^j 
or «e ungues seisie que dower ,• for tlie first matter is triable by the bishop, 
and the othera by a jury, and if the former be found against the defend¬ 
ant, the judge cannot certify that he bad a probable cause of pleading it. 
The statute for pleading double does not extend to any action or informa¬ 
tion upon a penal statute ‘: And as the king is not bound by this sta¬ 
tute S the defendant cannot plead double in an information of intrusion '; 
in quare impedii, where the king is a party ; or in scire facias, for a 
bond debt to the king *: nor could he plead doable, till the statute 32 
Geo. III. c. 58. in an information iiTnatare of quo warranto \ 

In the Common Pleas, the defendant was not formerly allowed to 
plead, in assumpsit, non assumpsit and infoncy or a release % or set off^; 
in debt on bond, non est factum and solvit ad or post diem * ,* in debt for 
rent, wt7 debet and nil kcdiuit in tenementis ^ s in trover, not guilty and the 
bankruptcy of the plaintiff"; or in trespass, not guilty and a justifica¬ 
tion *, or release of a particular trespass r: But of late yctus, the court 
has been less strict than formerly, in the construction of the act of par¬ 
liament for pleading double, which is general, and a remedial law*: and 


* 4 Anne, c. 16. § 7. 

«• Kaye v. Patch, T. 87 Geo. III. K. B. 4, 
Durnf. & East, lOi. 8 Blac. Rep. 733. 3 
was. 14fi. S. C. 

* 6 Durnf. & East, 07. 4 Taunt. 469. 

* 1 Boa. & Put. SSS. 

* 8 BUic. Rep. ISS6. Paltner v. Hender- 
tm, E. 8.1 Geo. 111. C. P. 1 Bos. & Pul. 
222. (o). 8 Bos. & Pul. 78. 10 East, 887. 

* 10 East, 886. 

« 12 East, 806. 

* Com. Rep. 148. S Blae. Rep. 1157. 
1807. but see 8 Wils. 118. lemb. contra. 

* § 7. Suprus and see 1 Barnard. K. B. 
17. Caa. tm/h Hardw. 868.8 Str. 1044. S. 
C. 4 Durnf. & East, 701. K. B. Pr. Reg. 
818. Barnes. 15. 853. 865. 8 Wils. 81. 1 
Bos. & PiiL 888. C. P. 

* 1 P. Wms. 880, Forrest, 57- 


* Attorney General v. AUffxtd, Parker, I. 
Rex V. SSr C. W. PWipe, II. 80 Geo. 11. 
Parker, 16. 

™ Rex V. ArchUAiop of York, Willes, 533. 
Barnes, 858. S. C. 

" Forrest, 57. but see Eunb. 96. Com. 
Rep. 488. eemb. contra / wbicb cases how¬ 
ever were in eflbct over-ruled by the case of 
the Attorney General v. Allgood, Parker, 1. 

° 1 P. Wms. 880. Parker, 10. 
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' Barnes, 333. 
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® Bames, 360. 
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What pleas are 
inconsistent. 


What may, or 
may not be. 
plbded, in C. P. 




In quo twir- 
rtmio. 


powers, aft 

pft^ ajppear fl[t #f8t yip^ tp, opntpidiBitpicy <^, ipetpsia^l;. pa 

Si^tp of Wi^ta4<!|J!»»,% QSpp liiid sPtutp 

^ ^wqijp^ py Vftijipy;, ^ ^ or k i^pgpWr n»| jind 9 , Jiptkcttilapn «,.««*• 


or Ipn^r; Q£L ftpen^,4,,^v ^0 pay flood *»«» 
OfpNpf^ ^ |n4M^y^ ^ a release «, or .^pt gwilty apl Uberum tetameti^ 
fp» !itiio||igli. aft pfaney pay be g^ivea k ovidouee pfon noa iusumpsit, 
and Hherum ten&mnium upon not gnilty, tbe pleading of kpse patters 
qH^aJIy speps to be onnecespry, And the plaintiff in rejdevin pay 
plead in bp* to the defendant’s avowry or ccgnipnc^^ that Ite did nothtdd 
. Oft,tenant, .and ho rent P arrpr, with a plea of indniey ft. But> in an 
api^n^on a d^^P^de beyopd aeasi the eopt of €ompou Fleas tyonld not 
pej^]^ ,tb «5 d!^pndan| to plead JWp <isi J'acttm, where he relied in sope of 
hfs |deftft« pp patters of defpce which necessarily ipported thefeiieoution 
• of’ IKo dp^ So, in scire f&cim m a judgment, the defendant having 
ppved'to plead several patters, yk first, jaiypent; secondly, that the 
judgment Tvas firaudnlent; and thirdly, that it %vaft on a warrant of. utter.* 
ney fpndnlently obtained i the court refused to allow the three pleas to 
be. pleftd^, and put the defendant to his dectiip And, in a late ease 
the court of iCopmon Pleas gave opt, that for the future, inconsistent 
plefta should not be aljowcd, unless accompanied with an affidavit, to 
shew that they were necessary to the justice of the cause. 

Pfy the stapte 32 Geo.. III. c. 58. it is enacted, that " it shall be law« 
** fhi for the defendant, to any inkrmation in the nature of a quo war-’ 
'* map, for the exercise of any office or franchise in any city, benrough, or 
** town coiporate, to plead that he had first actually taken upon himself, 
nr held ov executed the office or franchise which is the subject of such 
** inforputhm, six years or more before the exhibiting of such iufnrpa* 
** tion, dtc.: which plea shall and may 1)0 pleaded either singly, or to- 
** gather with mid besides such plea as 'he might have lawfully pleaded 
l^fore.the passing of the act; or such several pleas as the court on mo- 
“ ftboU aUow/' In the construction of which statute it hao been 
holden, that the legislature intended to give a defpdant, in anch.n pitn 
oecding:, the lihipty.of pkadii^ .tevepl, pleas, whether with or wikout 
the plea of the sptute of lipjta^usthe concluding worda of the act 
being, ip such several pleas, &e But this statute, 0 % pell as the 8 
Anp c. 2Q. d> &». is (^fiu^d b? corpopte offiqes ** i ,and it ^ 
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yiee^ks^ vei^d^iiioti occadioitiied'id ill ^Ibmiiitio&s 

in th^i niitnntof '^''ibUrtiinh', t>y tie praetioe of mising i^iies uj»6n vi- 
ri^'^tdetterA d^bhi^ ftom tie' ^timi ‘oh w4ici'tie ijiiSjttfliation’ti^ 
gtented by the eeult; it ie « relie f " that the objei^iotut ii|enM be 
** madeto thhti^e df tie defendait, sidtl be B|d!cified la tie edb tdaieir 
** eiiiae; and that no objection^ not so specified^ ^all be idisei^by ^e 
** ptosecator On tie pleadinga« witiont tiie Bpe<aal leave of tic o(airt> or 
" of some judge thereof.'’ 

In order to plead or more matters, in tie King's Bcndi, it is not 
necessary tiat an affidavit siould be made of the fficts; but tie court 
formerly oapected to' be informed wiat tie matters were, that were de* 
sited to be pltnded, in order to judge whether they were proper®; though 
new, tiie motion for IcaVe to plead several matters is, in that court, heeome** 
a mere motimi oS course, whi(di only requires' cotmscrs si^ature: And 
the motion paper being delivered to the clerk of the rules, ho will draw 
up a rule absolute thereon a copy of which should be delivered with the 
pleas, if it be then ready; or otherwise the plaintiff's attorney should have 
notice, that instructions have been given for the rule, and that a copy will 
be delivered as soon as it is drawn up. In the Common Pleas, the rule to 
plead several matters is drawn up by the secondaries*,* and they will 
draw it up as a matter of course, on a brief or motion paper signed by a 
scijcant, without a rule to shew cause, for leave to plead the following 
pleas, Dtz. in assumpsit, non. assumpsit and non assumpsit infra S6x annos, 
or a release, or set off ; non assumpsit as to part, with a tender and set 
off; non assumpsit and a discharge under an insolvent act, or plene atl- 
ministravit, generally or specially; pkne administravU and a set off, or ne 
unques executor ani'plene admirdstravit: in debt on bond, tim est factum 
and infancy or duress, or solvit ad diem and a set off; and in trespass, not 
guilty and liberum tenemenium, sm assault demesne, moUiter tnanus im- 
posuit, or a t^der of am^ds But in other cases, there must be a rule 
to shew cause, why the defendant should not have leave to plead the se¬ 
veral matters intended to be pleaded^; which rule is drawn up by the 
secondaries, on a brief or motion paper rigned by a setjeant; And for¬ 
merly, where the pleas were contradictory, os not guilty and a licence or 
general release in trespass, the defendant was obliged to make it appear 
by affidavit, that it was necessary for his defence to insist upon both a. So, 
an affidavit was iequired to be m^e by an executor or administrator^ that 
he had fully adminiatmtd, and by an heir,'that he had nothing by descent, 
before he could move to plead' admm«trami, ox riens per disceni^: 


MoUdn for 
leave to plead 
several matterik 
inK.B. 


•Rule absolute 
tbercon. 

Copy of it, de¬ 
liver^ with 
pleas. 

Rule in C. P, 
and when drawn 
up of course, on 
Serjeant's band. 


■When only niu. 


Affidavit fijr. 
merly uevessary. 


•2Cb5t.E«p.«Tl. 

ViceOeo. 6 Barn. 
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Motion for 
leave) when 
made) in Cm F> 


Service of rule 


Making it ab- 
foli^ nnd «n> 
iwxing copy to 
pleai. 



Ju%e*8 order ' 
for, in vacation. 


Conoequence of 
pleading double) 
without leave of 
court. 


Or, of not ataU 
ing it in plea. 

Or, of rulebeing 
erroneoualy eir- 
titled. 


Coata on double 
{deadiog. 


The motioa for leave tp pleaS several mattes eau^ be iwidei 

, }^<igpieal;,<‘ f ;afl4'1?' *ilw ifta 

sujifH'l; ocmrti 09 thte^safi^ wiU oUofV; (he 

Ihtfher time, on Itui^ieg tlte plaintilf ia as good a caloatioii ?. .;^het»ie 
nisi beixig drativa up, u copy of it sliould. be made, and served eu 4he 
pieiDt41P*e attwuey, showing him the, ori^oalmte; and oa the day of 
shewing cause, the court, .on an affidavit of semce, wili .mahe the rule 
absolute': which latter rule being drawm up by the secondaries, a nopy 
thereof should be made, and annexed to the pleas, before they arc hied 
p.deMveted ^ j'Or, if filed or delivered before the roie is made absolute, it is 
detttned in this court, to annex a copy of the rule isbu toitlie 

pltNW, to indorse a notice thereon, that the rule ab^ute will.bo served, 
as soon as it is drawn up «, In vaeafiott, a judge on summons wiH make 
en order for the derk of the rules in the King's Bench, or ^oondaries in 
the Cmnmon Pleas, to draw up the rale, on producing a brief or motuHi 
paper, signed by a counsel or serjeant, for that purposed In the King's 
Bench, if several pleas be filed, to the whole or part of a declaration, with^ 
out a rule to plead several matters being drawn up, or instructions given 
for. it to the derk of the rules, they are considered as a nullity, and the 
plaintifif may sign judgment ‘ ; or, in the Common Fleas, he may apply 
to the court, to strike out one of them But if a rule he obtained, and 
the. pleas put in, without saying % leave ^ the canrt, it is only au irre> 
gularity, or at most cause of spcdal demurrer for duplicity And where 
the pldntiif signed judgment as for want of a plea, because the rule to 
plead several matters was erroneously entitled, the court of Commou Pleas 
set aside the judgment, without costs; affidavit being made that tbe pleas 
weie true, and that the defenj^t had a good defence "‘.i 
Besp^ing costs, upon the statute of Anne, the intention of the le« 
gislature appears to liave been, that if there he several matters pleaded, 
some of which are fmind for the plaintiff, he shall be entitl^ 4o, the^ 
ocksts ef those‘‘jl notwithstanding other matters are found for the dafead- 
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, msttet'a; Unt'^P b# -the 
ing they are. found for the d^daat. i^t 




f>i^ifoins whom the ijattsfe 'waa ttieB, i 

ii'^^i^biii^le <»iuiie'4o'ple4^*|^e’mMt<^t*s w^ "That 

tlila is the troe oo^traetieit of the statute will filth folhitriiig 

'liases. ■'' '■ ■■ ,■..■'%> I ' ■ ■?. 

'Inire«joir))«fj 'thh dsfencttmt jileluied not {piflty ahd sevet^ 
ttponi "die trial; the Jikintiff net proving hik possesrion 
the defendtmt had a verdict j andj by dirt^tioA of Biniim, 3.*^ 
was entered upon the general issue ottly $ npon which fheifc Was a tnohdit 


for a tmire de notw ; but the eeart refused the motion, saying, the vef* 
diet was complete, and determined the cause; that the plaintiff Wak not 
entitled to damages, though they said he mi^t have insisted to have a 
verdict entered oti the other issues, for the sake of costs, which he would 
he enritled to, unless the judge em'tified that the defendant had probable 
eadse to pliead such plea >*. 

When the defendant pleads not guilty, and a justification to which the 
plaintiff demurs, and the plaintiff has judgment on the demurrer, but is 
nonsuited on the plea of not guilty, he shall nevertheless be allowed rite 
costs of the demurrer, whid) shall be deducted out of the cdsts allowed to 
the defendant And if one of seVdral pleas, pleaded by the defendant, 
be adjudged bad, on a demurrer to the plaintiff’s replication, the plaintiff 
is entitled to have the costs of those pleadings deducted from the costs 
taxed fi>r the defendant upon the poslea^ if afterward8> upon the trial of 
the issues joined on the other pleas, the defendant should have a verdict; 
even though it should appear, on the whole of the record, that the plaintiff 
had no canse of action But if the plaintiff take issue on several picas, 
one of which is insufficient in law, and has a verdict on all the issues, ek- 
eept that joined on the insufficient plea, which is found for the defendant, 
aUd afterwards judgment is entered for the plaintiff, still he shall not bfe 
allowed any costs npon the issue found for the defendant ^ And it has 
been resolved, at a meeting of all the judges, that if there be a certificate 
upon the 43 Eliz, the plaintiff shall not havj^ the costs of any plea pleaded 
with leave of the court ; although the issue thereupon joined be found for 
him, and the judge have not certified, that the defendant had a probable 
cause for pleaffing the matter therein pleaded ^. 

In ah action for criminal conversation, the defendant pleaded tWo pleas, 
ujs. not guilty, and not guilty within ria; years; on the former thiephuntiff 
joined issue, and obtained a v^dict, but to the latter there was a demur¬ 
rer, oud;^judgment against him : and it was holden, that the defendant 


lUi seems to be a mistake; fbr the defendant 
bdbngf'entitled to judgntent upon the thStteri' 
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u w 2 .' 





li^rcpterift / 

Vlfbere *heifei'«wfe »i:eml#fowi*iiei*'09t,;^ toii#«pf»e 

eif tiievli^sM jobed^thiiir^ ore fo^^adt 

inrhoai'tba is«tt^ 

judpseii^ oitl^ .^t^ole fecord^ almji bare lUie gQ»«ral ojoto of 
b^dhe otb^r |iartf abaU;l>e allowed to deduct tborefrem/ tbe <io$|0 of 
iactacs found unless the Judge who toied the OAUse oeptify^^^thot tl^ 

jpcoty entitled to Jadgtnebt bad a pidbid% cause tp wabe the a:vovipieis> or 
plead the .pleas> upon which such issues were. joined ^.: jAnd iD> ihat, iwPir 
the. oiSeer of the court) in taxing the costsj will allow thp party for whom 
the issues’are .foi£bd> not only the costs of the pleadingS) but akoi of studk 
pidts of tjho hrie^ and expenses pf witnesses, as relate to ihp ti^hl ^ 
and he will not allow the other , party the oOsts, ,of .^ch 
partS 'of pleadings, and of the brie& mid -witnesses, as are not fQipU«- 
nahlO to tbe points on which the -verdict proceeds *. On the other hand, 
if the judge who tried the cause certify, that the party entitled to judg^ 
ment had a probable cause for making the a-irowries, or pleading the pleas, 
the issues on whi<h are found against him, the officer is not to deduct the 
costs of those issues': And, in the Common Pleas, if a defendant m ro- 
pimn, after trial and verdict for the plaintiff, obtain judgment non ob- 
atmte veredieto, in.consequmico of the plaintiff's pleas in bar being bad, 
he is not entitled to any costs upon the pleadings subsequent to the pleas 
in bar, because he should have demurred to them,8. The certificate of 
probable cause is not required to be made in court, at the trial of . tho 
cause *»: and, -where the judge refuses to grant it, the court have nm u 
discretionary power, -whether they will allow the |daintiff any costs at all; 
but are bound by the statute to fdlow him spme costs, though the quemtum, 
is left to their diperetien.^ . , , 


G^esenl quaB- 
tiei w<l condt- 
IjiiMM of plea. 


The general qballties and conditions of a plea are first, that it be oon« 
formablc to the countand, taken collectively, Answer the whofe dedn- 
ration i Fdr if .any part of the declaration be left nnanswered, it i^rates 
as a disoontinhance. If a pica begin as an answer to the -whole, but in 

* S Bar. ?6S. S Wils. 8S. Say. Costa, S Bumf.d! Eut, SiUi. tad it 5 Taani^SSlif'" 
asl. S. Cl The authoriW of this case seems 1 Marsh. 884. & C, , 

to.W^*ndi^le, a»totheciteta*tf tbe tM ^ 8 H. Bhw^ 486. t Bos* & PtiMffk 
from a sindtar one that wu ditfeje^ de> Tauiru 084 1 8. Q* S IGiflMt, 

Wni|iea, in the coert of CJoWmon Kens, 8^. 1 BIngw 874 A ©. ■ ‘ c 

'**'*')■ ‘4* ' • * Boa;& IhiL'.ask „ 

'iA:'tie¥end;'of, ^ . ,t 8 Em4,887* 

;33i|^,,4_BaBt, sjas. BtM.'&,«»««».,-' - -i ■’ 


'*> tjiiy"yu 808 .,a.. 



«^y';fiaii"'afi»w«ir tl»:|^>-W 'iiiiwi0i'i^'''«*&« 

yiio^ plea Is aaagbt, and the plaintiff may dcEnarat'^^Vi Irtit if » pW begin 
iitR^ili im aiistverin^^ ^d be in truth Imt an na$i^ 

’i^iieiatintiance, a^ th(fpkintiff^ indst ni6t'^demnr> Imt take hiU 

thi past tmanb^ iwhy differ r for if he diaihur* eit plead over, 
the ii^ole sictiWii ii diecontinued’'’. Secondly; the plea^ at oomnion Ifnr 
shodld be consisting only bf one &et, w of se#ral &ct»> making 
t<%ether one-point: for if a plea contmn duplicity^ or .aUfif^ seireral dis¬ 
tinct matters, whieh reqtdre eererai ans'vrerS to the sameihing, it. is tkd^ 

Thirdly, it shotild be cmiim*, in 'pdnt of form as- wrfl as substance; but 
certdiiiy to a c<nnmdn Ifiteiit is. sufficient'; and that lyhidi is apparent 
to the court, by necessary cdloetion out of the record, or is ne<ies8arny 
implied, need not be expressed <; as in setting forth the feoffment of a 
maiioi; it & unnecessary to state livery and attornment K So, that which 
It tilled by inj of een^eyance, or inducement to the substance of the 
matter, need not be so certainly alleged as that which is the substance it¬ 
self *. Fourthly, every plea, for the sake of certainty, must be direci md 
positive, and not by way of argument or rehearsal K Fifthly, it should 
be so pleaded, as to be capable ^ trial, by the court upon demurrer or ml 
tiel record, or by the jury upon an issue in factSixthly, it should bo 
trite, and capable of proof; for truth is said to be the goodness and virtue 
of pleading, os certainty is the grace and beauty of it ®. Seventhly, the 
plea shall be taken most strongly against him that pleadeth it; for every 
man is presumed to make the best of his own case But lastly, war- 
pXurnge shall never make the plea vicious, except ivhere it is repugnant, ot 
contrary to matter precedent 

In many cases, the law doth allow gmeral pleading, for avoiding pro- General pleod- 
lixity and tedionsness; and the particulars shall come on the other side p. |^es 
Thus, when a man is bound to perform all the covenants in on indenture, 
if they are all in the affirmative, he may plead performance generally: 
but if any are in the negative, to so many he must plead specially, (for a 
negative cannot be performed,) and gencMJly to the rest. So, if any are 

•‘8 Boi. & Bui. 4S7. and aee 8 Chh. ^ Co. Lit. S03. b. Steph. .|V. S80, $1. 

B^SOS. 8 Bam. & Cns. i77. 3 DowL & * Co. Lit. 303. b. Steph. PI. 337, &c. 

Hyl.. 647. S. CL , a For the cases on this subject, seo 8 Wms. 

^ 8 Chit. Rep. 303. 8 Barn. & Cres.477. Sound, ft Ed 309. a. (IS). 

S Dowl. & RyL 647. S. C. ‘Co. Lit. 303. a. Steph. TL 374* &c, 

« J Stdk. 179,80. Gilb. Ck P. ISS. 167. ► Ca liu 803, a. 804. a. Hob. 896. 

tVUIes.iSO. IH.B1«!.646. l Boa. &Pul. Stepb. H. 3R4, &c. 

41L and see 1 Wins. Sound. 3 Ed 88, (S), t Co, I|dt.S03. b, 9 Co, 84,6. 1 RTarsh. 
t^d^Rep>.J38, (n), 1, Batn,di!Cie8,486, 807. . 

6,7.’ a DtnrL & RyL 471, 8,3. Sj C- Hob..a9fi, and see Stqd. PL 444, &c. 

0 Co. Lit 304. a. Steph. PI. 864, &o. V Co* Lit 303. b. 

* Co. lit 808. a, St^. H. 842, &c. , * IdLiiid., Steph,iW. 417, &c. And for the 

A i q d as to certainty of julaet, see Steph, Pt. several eases diet iBustrate the above rules,,^ 

897, Ac. certainty of (tmc^ JdAllii Ac. iwe CfW. 1%. tit (E«) Ao 1 Ch*L 

qmtity;<|tial|i3r>'ind intaa/d S14, Ai^'4^4 Pt 4 Ed 451, Ac. 463, Ac. , ,,, 
ti»names of peraona,/d 819,4 h^ . 



Cott^uskmof 

ld«a. 



’’ '"(9'; •hsu^ • 'WliKi: ^eiigeaeSisi 

<&# de41ei«dai|!l; 8i9l{df #6aletr aimm iM; ttllftged 

ni'^ lie elifxild eooeltide plea p<Mtciiig Mm«e^ 

Wt'iifhere tije plea advattfilea itewmatter is theJi{2^!rpfl<i*w, 


tlie' 'dctedaat i^ouid coneltide it with W averment; or T^^tlon and 
^yer of judgment aetio: or» in other wordt, by profeating’Idaiiaelf 
mady to verify the idea; and preying judgment, if the plaintiff ought to 
hsi#e or n^intain hia againsjt him.' An 

t!^'d|e£(*i^ant is an actor, and which ia in the nature <of a oenn^j eeadllpot 
be iii#cWs|: '»iW;||ileas which are merely in the negative, benBi!|l^'n m^a* 
tive dimndt 6e p^^> When a judgment, or other matter o:^'iiree(ard, ia 
pleaded, the plea ahotild conclude with a verification hy the record j And 
wliere in (iebt, the matter of the plea shews there never was a good cause 
of action, as in debt on bond against an heir, who plireds n'eas per ditcmt, 
the defendant, instead of concluding that the plaintiff ought not to have 
his action, may conclude that he (the defendant,) ought not to he charged 
with' the debt, by virtue of the writing obligatory s. In an aetion of deht, 

II j * I ‘ > * 

the defendant, in pleading a tender, ought to concludO his plea, by prey- 
injg judgment if the plaintiff ought to have or maintain his action;, to re- 
eovm* cnyihtmageis against him; fmrinthis action; the debt is the jain- 
cipol,' and the damages ore only accessary: bmt in osstmpidU the danteges 
are the principal; mtd therefore, in pleading ifi .tendm'; the defendant 
ought to condude his plea, with a preyer ’jaf jndj||aentj if thOiplaiiatiff 
ought to have or nuuntain his action, to recover ai^ niore or 
mages than the sum tendered, or any damages by season of the noo^y- 
ment thereeff **. In pleading matter of estoppel, the defendant in his coii- 
dnsjcfn on^t to rdy upon it^ / . 


]t><^ifee of 


As the defe)(ficfe,..in actions upon cmiracUi, feeqneotly condfts in sotting 
off aretoad debts, it may "here be proper to consider the doctrinn 
m>d in what oases it must be pleaded, or may ^ given in ey^demoe ‘ 

tibiB iparal i and in the latter case, ^e nqtfce of fft yff,, 


&e. 


'lit so*.'b. 

ssffi-dkrafew, 44 a.' 
iSfi^hbet 

lI}'air'M)|^'i(e4itfeaae betwesa 
ti74ii 
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■ i!tii|«ll,i mate .©#(04 iilea»,v^ 

B^rtkiitg a bal£^«!e; tl^e q» 1^ W((i7. of .o}4<4]^lg I30^ ^y gofo^ 

w|o 4 coittt of «q«i^. “* To moodjr tl4& inoonvemonco, ik;. I*#*, ona^ 
^6. Btatute 8i<3ii»» II» «. § IB. fhat "wim th#© i^o, 

iii3)ta‘lMdrw(»i».tb4e pl^inl^. ood doioadsiit„..or, *f eithisj p^p^lf(j||^oe,o|';lllO, 
« 0 ied rn timeotor or adiidn#tttt ^4 wJtere there Km h^uteal -dehta 1^ 
tvree^ the tettetor or iotoatote end either part}r, ,<Hie debt tpey bfif’ iset 
" ageleait the other ; ajod, at»h matter may be ghren ia evidence apod the 
** general iestte, «r pleaded i» batj ae the nature of the cane ihall require;; 
“ 80 8» at the-time of pleading i^ie general issue, where any such debt of 
" the plaintiff, his testator or intestate, is intended to be insisted on in 
evidence, notice shall be given of the particular sum or debt so intended 
** ■ to be insisted on, and upon what account it became due; or otherwise 
sni^ matter shall - not be allowed in evidence upon the general issue.” 
Thjn.>e|«ase made perpetual by the 8 Geo. II. o. 34. § 4.: and it 
having het# doubted, whether mutual debts of a different nature could be 
set again# each other, it was by the last-mentioned st«tute ** further en- 

V.i^j 

aeted and declared, that by virtue of the said clause, ntttCual debts may 
be set against each other, either by being pleaded in bar, or given in 
“ evidence on the general issue, in the manner therein mentioned, not- 
« withstanding that sudi debts are deemed in law to be of a different 
“* nature ; unless in cases where eithmr of the said debts shall acerne by 
reason of a penally, contained in<.«ny bond or specialty; and in all 
•* caset, where either the debt ibr which the action hath been or shall be 
** brought. Of the debt intended to be set against tbe same, hath accrued, 

** ot #kall ocert#, by reason of any such penalty, the debt intended to be 
set off idutll be pleaded in bar; in whicdi plea shall be shewn, how much 
“ is truly and justly dn^oh mther side t and in case the plaintiff shall re* 

** cover in any such act^n oi^ suit, judgment shall be entered for no more 
“ than shaU appear W fee truly aqd justiy due to him, after one debt be- 
ing set against tbe other as aforesaid ‘J’ If an account, has been settled, 
and bahuice. struck between the parties^ it may be given in evidence on the 
general issue; but a defendant cannot reduce a plaintiff’s demand for 
goods sold, by producing a debtor and creditor account, in the hand-wait- 



At cenunoa hie. 


By statutes. 


ing of the plaintiff’s clerk, shewing goods to have been sold by defendant 

to plaintiiBf^ unless he has pleaded or given a notice of set off^. 

The actions in which a set off is allowable upon these statutes are deftti In ac^ns 

j allowed, and m 

coHsienant, and assumpsit for the non-payment of money ; ano toe amana 
, jq^;^ded to be set.i^ff must be liquidated^, and such as might have.been < 


* S Bur. 8S0, S Ken. fiSQ. & C. 4 Bur. 
£S20. 

*§6. 

• TliC'dtgr (rftee tbe last a<^. passed, Lord 
HeMwidte, Ch. J. de£ver^! me o^nian of 
the court of King’s BeOchii that s 1llpl|.ty 
simple contnurl might, the former act, 


hate be«i; ®ff ag^at i aperaalty debt. 
JSrDim & 8 Goo. |I. Bui JWi. JVi. 

179. W%v 268, 8. 8 Bhw. Bep. 871. 

01 Car. & Fw iSjS. 

*■ IMte’f Bi 8 Ed. 06. and see 




Debt must be 
due, before 
ectieu brought. 


Mutual, and due 
in same right. 
Coses of part¬ 
ners. 



of ,ei^;! 


]4:^l|a£4o W 

^ tHpaid ftHP 

t;];i«> x^t dis^rtutied for heA iM^cCNHie dws .<>r vMUt it was 
^ Miy |HFeidou« imymeat of land tai^ fee. caamd^,be i^eaded 

i^r of m nyoMipy qr oognizance for rent subseqaently dua^ In .odsami^a^ 
j|;M|’^|[;Q(^ !|o}4|^ defendant may ao||;i off mteney doe^liftad 

of winch defendant has become i 
sa^'t delimy of the goodos though be has ^ 

thq,, jplai^ff for them^.'^ And a debt barred atat* 

tate of limitations cannot be set off: and if it be pleaded in bar to the 
a^ion> the {dmntiff piay mply the statute of limitations o ; or if given in 
qyidmqe on n imtice of set ,offi it may be objected to at the trial % . 

la.prder to set oj^ a debt» it is necessary that it should have emstod at 
Uie tune of the commencement of the action; it having been determined, 
thi^ a plea of set off, stating that thc^ plaintiff was indebted to the defendr- 
^t at, the tinm of plea pleaded, is hed'^v And the debts sued fof, and 



intended to be set off, must be inutml, t 


t in the seme rights;, there¬ 


fore, a joint debt i^not be fct off s^nst n i^arate. demand, tua a separ 
rate debt agwmt a joint onetuoioss it be so agreed by the parties f; but 


,BuL m PH. 119. "Wmea, 861- MHad. 
m 18 Price, 434. 8. a 
‘ 1 Bep. 31^. S Compb. 889. 6 

MaUle ft $a 439. S Oiie. Itep. 161. 5 Barn. 
AU. 9%, Oilier r, Lewitt £. S3 Geb.iH4 
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1stfi.. 

* 1 Bl^ Kep. |89*..' 8 Blac. 910. 
■’■Cow|^m;;0Dte<iiA;’Ea4^,46l«. 4iEl5p. 
Hep. ,1 |8t M*Clisa. 198, IS 

B*"*'e«0. S Ken. 830. S. a. v , 

'h Bumf, A ICuBt, , 

fiS;i;)u^''iifc Bun, 1^. Inr^lMiar b#t 

iJrui' ' .,a'; 

^ A ,C. 
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., ' 4 Dun>£ & Ba^ 511. , , , 

* 6 Taont.584. i Standi. 880. 

* 1 Biuti. & At4 lifS. S Mobi«b i 

BbAA Bing.87. S. C S Bam. & AULSlh. 
and see 4 Moote, 481; 8 Brodb A i^ng: 89.' 
& a 8 Chit, Hep. 881; (a). M<Cld. 888. 
,4 B%.,i;f. ■,, ,, , ,, 

"* 8 Made & SeL 810. and lee 8 Bop, Hep, 
086. 1 East, 878, 8 Moore; 878. 1 BUig 
81 i.i& C. 9 Dow). & HyL 88. 

“ 8 8tr. 1871. 

.,^Bd.'iW.-Pri. im . . 

. . * 8 Duraf A Shot, 180. aadaee i 
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I JTianigeA J. 180. ; . ■ . ■ 
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Ciu. Rep. 4eie>.' 
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‘IM'6ff' 


lflli^a&d ]»<iiteof |ireqdjl)i^^ 

the subject o£ « sk^ aff^ $k^ < M ats «et{«ta' be' bl^bf igs^at i 
Iffttoj. bji W o£ Bii btideh^ter/'fiiHr 

wbere t|te‘iB8ai:tuiK!& WiW' kxiiid^tbjr liie broker' ib 'bia'''dbrii name'bti’v 
aredere . oo imt iif wi en^ tfa^*defebd^ off 'the endobbt jdf hi']^ 

pembg.ajid tuSjmtedj or votuttu^ of preibiiim beeotiittig duej tib 

beolcroptcgr* or in the UfiM;iQ^ of the tbat&tor ®. But a loda hap|ibnii:^ 
beiS^redhe bankruptcy csuiuot be Mst off, in an action brought by the assi^- 
»e||fcoisJC^|^n»derwriter ag^nat a broker, for premiums due to the bank* 
mpii^ the insurance was made in the name of th^a assured, and the 

brok^ not intrusted with tie policy, though hd had a del dredere 
commission,and had paid the loss to <3ie assured before the bankruptcy'^; 
nor where the insurance was made by the broker a» agent, without a del 
credere commission, and there had been no adjustineht, thongh the loss 
took place before the bankruptcy, and though the policy had always re¬ 
mained in the hands of the broker, and he had actually paid the ambtint 
of the loss to Lis principal a. Add a broker who is indebted to the assig* 
nees of a bankrupt, feu premiui^ d.%e to them upon policies subscribed by 
the bankrupt before bis bankruptcy, is not entitled to set off returns of 
premium duo upon the arrival of ships after the bankruptcy ^ So, in 
an action by the executops of an underwriter against a broker for ■pie^ 
miums due on policies subduibed by the testator, the defendant cannot set 


off returns of 


became due after the testator’s death and 
it m^es no differmice in this respbit, that the policies wore effected under 
a del credere commission K A broker having adju Aed a loss with an ur* 
d^rwriter, and struck his name out of the policy and adjustments aftm* 
which he became bankrupt within the tisual time of Credit, it washolden 
that the underwriter could not set off against the assured, the balance dUe 
to him from the briAer, at the time of adjustiug the Ipss on the pcdicj^ ^ 



* 5 Purnf. & East, 493. 1 Esp. Hep. 47* 
H ** 6 Dun!i£ & East, fi&S. and see S BuntC 
4ji East, 476. 

Mauls & Set 494i. -S 'Maule & Sd. 
nd see 4 Tacmt fiiS. 4 Maxild A Sd. 
366." 7 Taunt. 478. 

a WUton & others , assignees, t. Cmgktm 
& otiierst^llli 1,83 Geo. III. K.B. Maisb. 
Inaar.,',! JS<if,,p. ,804. lO Mai, 883. 

1 Putnil ft East,illS.i!^, S 
S8fi. and see IS East, 367^% T«sji||l^84. 
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Ob poIlcteB o( 

asBurancG. 





Of l)tubu>d and 
wife. 


Bicecuton, and 
ailminutiaton. 


Aasignec of 
bond. 


Truatees. 


Aa^lgnees oi 
tMWkr'uiit. 



it- li^y- 

^;aei!.'offitbe niicluef debtor 

;'id aiiti MKition iaf Ainod ofe bii dim he id bbb httbti4^ 

f debt duetto kiin in right of lie nile'^f - And e d^t owHig^ 1^ 
tile wife dim Miia, caxmab be set off ki ennctSen bronght' by the hulbetfd’ 
aioiiey nttldse he has promised to pay the d(d>t after mamagey' and thereby' 
iitade it his own *. Neither, &r the sanie reason, can a defendant, sued «s 
easecntot or administrator, set off a debt due to Mmself pefsonaitly; if 
siied^lor tldinnii dtiit, can he set off^ what is due to him as executorrtMftiil*' 

execntor sues for a canse of aetioit ftilsiig 
after toe the defendii|i||i|'^ton»6t set off a debt dtM% him 

from the teststW**. ?'^e defendant cannot plead by way of set a bond 
ddbt of tile plaintid^ assigned to the defendant by another, to whom and 
tw whose use it wt» originally given K And one partner cannot Set off 
a debt dne to ham. from anmher, on the partnertoip account, unless a final' 
bahmee has bemi strnck, and i^reed to between the parties But where 
an action is brought by or i^inst a trustee, a set' off may be madej of 
money dne to or from the cestuy que jAnd where goods belonging 

pmtiy to A, aad partly to S. were ptit%]i> to auction at A/s houses having 
been entered at the excise in Af.’s name, and the catalogue stated them t» 
bo all the property of A. and being a creditor of 4*, purchased sevenil 
fA thearthslesy without being infcamed that part of them were 'the pro> 
party of< Bi,it was’holdcn, that under these circinnstonces, the purchaser 
'am entitled to set off, in |ai action ^brought by the'auctioneer, the. dd^.' 
doeto htmfiram A V It was formaidy^elden, that a set off could«iltolii|p' 
allowed, as against the assignees of a bankrupt ^;' but it has sfuob'h^' 
detormideiV'that 'io an aotion at their suft^ the de&udant may setiofip'a 
debt^duetnhim'atthe tiioe.of the bankmptcy h: And’where ani it^ure^ 
being indebted to the undmwritor cm a bahmoe of amiunts, becotoes biautic«t' 
ropt,,Jf n letoaftmtoaids happen, ti»e underwriter, in an action by the'as*'' 
rigneee^ .mi^ the balance due to him, &om the amooiit o|h^ hub!* 

. * 4' fito. 


‘cw. 'Br. C E, :Ef. 
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««ug(ie«)i f«r tW vdlM 
#’ «# 0 AgBWst. su^ ,fiWi|i;'th» due tovbfotiM«, 1^ 
ba#^ki!!«|4 ^ «xedii l^e 1^ «b4 

smch cFdditoz'^ mthin tibe meiiidag tlb<^ eko^' «tatut$ ^ l^ut % Aole ^^ 

d9r«a4 defefii(ki)tj a£|ef .Ahe baidcroptofi «a^ ' 

«a^ 99(e» i88«(^ l»y the bAtUmipt be£ttrt hie bdokraptie^^ aM tv 

hn^: the de^dant faftlKa-jr tibafe sutdi ndtee came Ifcv hih 
hands heihfe the haiikmptcf • Ta enaUe. the hclder of A l9»iiikni^t!e 
oeptaftcee to avail hknaelf of them^ in an action, by aaai^ees itgainst 
hhae^ e» his own acceptanee, he ihnst eleirly puow, either that the oW 
ligi9|j^mi.,to pay the hankrept’s acceptances subsisted, beibre tibe hankrupteyy 
to<iilillKthe^ ease within the ordinary law of set'oSj or that there was seme 
aoiineieii!i(i^n',the origin of tho tr^|piactiaQ^ to bring it ^^tbia the cases of 
qsntnal 

■'vWben either of the d^ts aoemes by reason of ^pemUy, the debt hi.f< Heading, or 
tended to be set off must be pleaded in bar; and the defendant in bis 
plea^ must aver what is really due ^: wbidi averment has been holden to 
be traversables, though laid under a videUcetK But in all other cases^, 
the defendant may either plead or give notice of set offj ah hia election K 
And wh^e^i to debt on bon^ thh defendant pleaded a set off, and tbatr 
llOOli was due and no moreiiv^d Ibe plaintiff replied generally that a 
larger sum was due, to wit, the sum of 17501. it was rnled, that the phun* 
tiff was bound to prove that more than 11001. was due \ If, at the time* 
of action brought, a larger sura was due from the piaintiff to: the do^ 
feadant, than from him to the plaintiff, the action being barred, it aeema. 
intiwe pfiopef to plead the aet off y and it is usually pleaded in country 
nMMl^ lO save the troidde and expense of proving the service of a notice. 

Sbit' where the eum intended to be set off is less than that for which the 

aoth)n.is Inoug^t, a notice of set off should be given A notico of set idf 

epm only be pven* when the general issue is pleaded, without any other 

plea’?4 And the plea of non est fociam, in ooeenoiil for aonw|»,yinentof la covenant, for 

rent, in not consjhiemd as a general issue, under w}u(h‘lh|e defendant can 

given notico of set off: for in covenant thm« in propeify sogext^ 

neral issue s. jf verdict were found thereon for the plaintiff,, the^e 


meal ’ tfod nvfiiedi!l^;,,#‘!t1ii9r waft' 


* « Mav^ 561. 5 Maule & Sel. 498. S 
Pd(^8£7. S. a but see 4 ¥aiut; m. 

' r ' 

. * 91 ^ 1 Barn. & AUL 471. and sn’V 
867. stst. 6 Geoi Wk t, 10. S «b. 

■ ■4:*iiimi^teaH'67.. 

* 4 Inuiit'iB^ and. sle |6 llemt. 51t»'t*' 

Minh. m S. a ff Bain^ '' 

' Stat 8 Geo. II. c. »♦. S 6. 


* S Dttm£ it East, 65. 

^ 6 Duxnf. & East^ 400. 

> 2 Bttr. 1281. BtiL m 178, 
;a3HoH-'jWii'j^298.V- ■ 

> BoL M JFVi 178. mt see laww, tm 
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,l«tt'kii'O'8^' iUjp,; l60.. ‘8 CMt. tt % 
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Foite«r. 



‘ 'mi 'kow «»«?»• 


iilii^^'''vM-{| 


dart*Si&hNf''’^elfef5iWj‘'whe*b'^e''“iittla<iib'ffiJrte'-lAtrtSs* 
fbrt' rtre- Sa^titAd '^' dsis,'' IBt'*'tlifA'"daA af/ 

^>'ik hrtoej' frt A Imsg ^e held and Anjojrdi, Md irww'lrtidf felapibd j** 
hs^D^'' drtifee^ liirtlfficleiit *: 'and it idlfeerarattds thSt thfe d^ 

ialrtid^'to- hAVe hecin srt off' was tent teserted" da alrtirtiJy IddedWtre* 
arlni& Ms not mbUticmeb: in the notioei the ddef jaatite idid it 'aM i^ db 
ibiilt frt if ads had hefeh sWn;the ^aintiff mi^ht |»tdb^y 

Son,- rt soine ddiidr nkthnr tb av^d the d€tortii|g^ lihS 
'Witten {)lea, and deHtfviWl'lidt^ 

ta ihe'^libnttffta nttrtbey; and a co^ of the notice ahonid be hi^t by the 
defbndanfa attorney. It l^ag necessary to prowe the delivetjrof it at thfe 
tdcal'bF'theoat^t."' ■" 

IWiebt the defendant has a set off against the plaintiff, of ttbidi he ^bes 
nrthse, bat does pot appear at the trial to’ offer eridenoe in snpport of it. 


Jjidhsitjr ^• 



Effect oi; at 
<mL 


the nl 



take a verdict for the whole sum he prov^'to be 
dne to him, subjert to be reduced to th^' anm re^y doe <m a balance Of 
acoonnts, if the defendant will afterwards enter into a rule nrt to sue for 
the debt inteiidad to be set off; or, it is said he may take a verdict for the 
sniidler sum, with a special indorsement on the pos^^. as a foundatkni 'for 
tha boort to order a stay of proceeding, if another aerion should be bronght 
for thaamddrit bf'the set off^. 

' "It fo. sofortimes necessary, in actions Imn^t by or agtdnst 
<ff a bankrdpt, for the other party to ^ve a notice’ in 
^tot^ftdebt, Ac. of hfo Intention to dispirte the petfrioniug creditor’s debty 

art -of lifofcrdpttT^; it Irain^ enactrti, by the Statute 6 Geo. 1V» ctiP. $ 
90. ady'aerion by*or t^inst ariy asrigneO, Or in any action 

«i^y rtfomWfo under' the warrant of thO 'Ooni- 

thing'’Ante".ab -sttCh' 'eombussroiiery rt'’under'"aneli 

*.■ rWttirfedj'iit 'the'lriai, tff: thO'prtilifflidngitSfoi 

riradh^'-aet 'rt' »efo' 'Of rtbUrtupfoy’ iW 

«'''i^rtliVayi-inli^.^brt1frt'ipi^-k sua'-!^ d^rtdant>‘-b«: 

V’t'''.M';.'•'•i'; *>. , -m , , _ ' ^ v' 7 ' " 

' itikrW, ‘IH! ^ U a Mwjto' 'b, SeL , 'fi^ve# the Sctlbn for uie' anl 'etcbips^*^ ' 

„i^'#js8iK'.s^ mi:& 'Sk'Hi.’ ‘ ■ r U'er b* m 

txym ff ,,.. Oa^ fiSS, Ac. -Wrii to^ fte ploa 

.. ■''■• 
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ilfu^ IVQoi; or ^isNpi^^ iuaid^ti^,awgne^ «A^f 
** masiomr^iK pt^ peraan»,8lit4l be leoti^ ,to tbe <;o$|fiy |to boi>taxfid by 
\^e proper o&c^, oecasjtqaefl. by sKcjb notdqc; end oui^ costs, 
such assigtiee, cCm^^ or otber person,, eli^U oWn .o.yei^iii;^ 
added to caste; end if other party sheU obtaia 4t,?erdictr ebdl 
f.r be deducted front the,eostsi> which eB<^ other party wordd ti^em 
v«^|;itJfid to receiye from,such assignee, conjDussioaor or other person 
Afl^rby $ 92. of same &tatato,/',if the bankrupt tdiaUuot (if hewaswitho 
upited kingdom at the issuing of the commisshm,) withiu /m 
ff. <«id^|iiBr> months after the adju^eation, or> ,(if he was jout of the onit^ 
within imke calen||||>|;moatks after ib|n^udicatiou> bay# 
" given notice of his intention to^mpute the commission, and have prox 
ceeded therein with due diligence, the depositions taken before,the cozon 
missioners, at the time of or previous to the adjudication, of the pejtitioni; 
ing ereditmr's delnim* debts, and of the trading, and act or acts uf bank- 
" ruptcy, shall be conclusive evidence of the matters'therein respectively 
contained!, in all actions at law pr smts in equity, bropght by aaa 
signeas, for any debt or demand for which the bankrupt pughti kavu 
« sustiuned any action or suit.** ' 

Where the defendant, in an actimi brought by thft aa^aee of a , bank^ 
rupt, intends to dilate the trading, petitioning creditor's debt,, or .act fff, 
bankruptcy, the notice should specify which of these mal^s iti>k 
tended to dispute; ^t not being sufficient to g^ve a general .hill, 

to d%mto the btt^krw^tfy^ In a previous case, arising; upon |he 
G«a, ,1X1. c. !i»l2X. j 10. where the general issue had btou 
|i before the passing of thi^ act, it was deenied uonece^suy, % 
to prove, the petitioning creditor> debt, trading, or< act of 
bonWptcy; but a ju^, under these circnm8tances, .wonld, have given 
the defendant) k^ye to withdraw his plea, and plea,d rit dc ^nritih 
the notice required fay the act^. 1^, in a case, w|uch ,occurz^ .a^ 
the passing of that act, where a defendant, in an act^ bjy,,^e;,aeg|^^ 
of a bankmpt;^; pleaded the geamral lisfue, wi|dnn>^ gfytog hWiiu!- 

tentiou to ds^uto the bankruptcy, but bd^utli^ tune &r pbpad^g hadev 
jilisdf delivered the general issue again,, with notice of his intentionj sneh 
was deenind insuj^ci^t^:, The ^fynd^ 

, moved: for leave to withdraw big p^, , ;iy,Ap| p p^oe.hy 

]^idn£lff> nf hia mtention to dkipiito the act of bfmkruptey, served at the 

. I IZ ,■•■■'}:' ' t\'; tv 

, ? F«r. % f«3Wj«..of. .ap^ ci»( Ajs ^ *, Cksj*!.'' 184.''sad lee ,lP|h*** 


tee Aifcod. C^». XSEVIJI.,^ , 

^ ^..Aad.iiee iteb 4 ^ ^Geo^'f {1. c. jd. 

* 8 Bwa, & Cxes. M7, 








I^iosHioni 
condunve in 
action* by oasig- 
nees, for debt of 
bani^pt, tin'teia 
he ^ve notice 
of his intention 
to dispute the 
commission &c. 


Form of notice. 


Aiwtot. tinie j 

glTCB., 
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On whom, and 
how, aerved. 

Proof ofc 

Evidfoee on. 


not; «tiffid«ntt' It D*^ be giviSh t^fwe 'Jisae |biil^*v ^Fli^'ftotiee iriay 
be <»t tiie easign^, by dbitivtoy to bis 'att&rtii^y bttt's8#rit»‘of tbo 

QOtio8i by leaving h witb ai aniiid setVant At the dtveiling bbikM bf £be as- 
Ui,niot sufficient *>. And tbe notiee ^ven by a defebdaiit is sot te 
tie ooRSideired as part of kie regular evidence in tbe c»ise; but m&j be 
proved at tbe begiianing of the trial, and bsme^at<4y j^ts the plaintiff 
up<Hi Btriet prdof of tbe tradings,' petitioning oreditdr's debt, or a(^ of 
bankruptcy*^. 

in an action Of trmpais, brot^bt by a bankrupt against his assignees,' 
to try the validity of Ibe commission **, or in trmer by a third pfenton 
against tbe assignees v, although they are not named as assignees on the 
reaped, if the plaintiff do not give any notice of his intentbn to dispute 
the petitioning creditor's debt, &c. the commission and proceedings gnder 
it areprii!»d,^teie evidence for the defendant, to prove the trading, petition- 
lag credo’s c^bt, ^d act of bankmptcy ; though the plaintiff nqtty not- 
withstaivdbg to contrSSpi the depositions respecting Imem 

So; in an a<^ion oi i^spass, against IKe assignees of a bankrupt and their* 
servants, the proceedings may be read in evidence, -where no notice has^ 
been given nnder the statute, of the plaintiff’s intention to dispute the 
baidtmptcy, althongh there are other defendants on the record, besides tbe 
assfigneesK: And where the defendant, in an action at the suit of the 
assignee of a bankrupt, for tbe balance of an account, had attended a 
meeting of the commissioners, and exhibited the account between him 
and the bankrupt, and afterwards made a part payment to the plaintiff oU 
that account; the court held, that this was primS facie evidence, as 
against the defendant, that the plaintiff was assignee, «nd that it was not 
necessary to produce the proceedings under the commission, the defendant 
not having given notice of his intention to dispute tlie bankruptcy But 
where the assignees are no parties to the record, and their title only inci¬ 
dentally comes in question in the course of the defence, it must be jprov^ 
in tbe same maimer as before the statute; although no notice of cephiM- 
ing the bankruptcy has been given by the apposite party': And the de¬ 
fendant, though he has not given notice that he intei^s to dispute the 
proceedings under the commission, may nevertheless give evidence to dis¬ 
prove the act of bankruptcy 

If no notice be ^ven by the opposite party, that the validity of the * 
commiasion is lUeant to be disputed, the petitioning creditor's debt is 
held to be sufficiently proved, by the deposition of the petitioning 
diter hinuielf beffire the commissioners *. So, in an action for -good s^^ui g^ 
md delivEUed, thought by the assignees of A. against whom a comm^Pon. 


*> 8 ‘Itout SS6. 

'v 


» S Stark. M. Fri. 188. 

«* 1 Bata. & AW. 677. 

' 4 Taunt. 741. 

n 8 knute & Ifatt m 2W. 190. 

• 2 Caw]^. 48%. 



OF il98UE, &C. 6911 

4(1^ oA t}fe certain alleged 

a ^bt duetto ikw ^ assigneea of IB. a baiili:lii]|it s the court held, 
j^»t the petitioniojg (ireditor'a debt tras sufficiently proved 1^ the pnv 
duddeu,.!^ the (proceedings under the commmioa, so no^ of an in- 
tention to dispute it having been given.; nod that it was netineumbent 
on the plaintiffs to give any other evidence, that the petitioning creditors 
■tvere the .assignees B*. And where, up^m the trial of an action , of 
trespasSf in which ,thc defendant justified under a conoLuvission of banlof 
rupt issued against the plaintiff, no notice having been given todi^pqte 
the conunissibn, which w^a put in, with the proceedings under ,it, and a 
perfect petitioning creditor’s debt did not appear upon the proceedings.; 
the court of Common Pleas nevertheless held, that the validity of the 
commission could not be disputed^: But in order to make thedepositipna 
evidence of the petitioning creditor's debt, where no notice has been given, 
it oiight to appear therefrom that the debt was due at the time of the act of 
bankriij^y'’. And a deposition, stating that the bankrupt absented himself, 
amd admitted that be did so for the fN^ose of avoiding Ids (^editors, but not 
specifying the time of such admissi<^ is notjjnmd fitcie evidence to prove 
the act of bankruptcy In an action by a bankrupt against bis assignees, 

to try the validity of the commission, where notice is given only to dis¬ 
pute the act of bankruptcy, and the defendants read the two depositions 
on the file of the proceedings, which prove the trading and ];>etitioaing 
creditor’s debt, the residue of the proceedings are not to be considered in 
evidence, and the plaintiflT’s counsel has no right to inspect them 
When the assignees of a bankrupt arc nonsuited, they are not entitled, 
under the above acts, to the costs of proving, after hotice, the p^tituuiing 
creditor’s debt, tradyhig, and act of bankruptcy 


Tlje general issue is delivered, in the King’s Bench, to the plaintiff's 
attorney, or entered in the general issue boob, kept by the clerk of the 
judgments «; and need not be signed by counsel. There are also certain 
pleas in that court, wlvich need not be so signed; such as plene 
administravit, bankruptcy in the defendant •*, a special nm est factum, 
soBit ad dwm *, eXmperuit ad dtem to a bail bondor nul iicl record to an 
action on a judgment or recognizance; in cmenant, when the plea con¬ 
cludes to the country; and in trespass, son assault demesne, liberum tene- 
mentum, or not giiilty to a new assignment. These pim must be rfe- 
Uvered to the plaintiff's attorney; auE not entered in t^e.general issue 
k, or fled in the office of the derk of the papCTs: and if they be so 
I or filed, the plaintiff is not boimd to notice them, but may sign judg- 

r S Moore,601.1 Brod. & Biag.STS. S.C. 
» R. T. 5 & 6 Geo. IL (6). K. B. 1 Chit. 
Rep. 716. 

» 6 Dunif. & East, 496. 1 Chiu Rep. ^ 
• 6 Dun»i& East, 6,61. ... i. , ' 

‘ 8 Barn. & Aid. 898. 1 ChiU Reft 
S.C. 



* 8 Bam. & Cres. 660. 4 DowL & Byl. 

87 . s. a 

. I* 4 Bing. S4. 

‘ 1 Stark. JW.Pn. 466. 

^ Id. 368 fptd seo 8 Monre, 686. 1 Bing. 
426. S. C. • 

• 4 Camp. 191. 


Delivery, or 
entry of gene¬ 
ral issue, in 
K. B. 

What pleas need 
not be signed, 
in that court. 


What pleas must 
be delivered. 
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meat as for want of a plea f. Sq, a genital demurrer to pant of a deolara- 
tiou, and the general issue to the rest**, or a general demurrer-to e plea of 
ml dedet in an action of debt on bond®, must be delivered to the opposite 
attorney, and not Jiled with the clerk of the papers. All pleas and doj- 
murrers upon -writs of error, scire facias, and audita quetda, ought also to 
Time of Ocli very. 1)0 delivered, In the King's Bench ‘i; and, by a late r«ile of that court®, 
Whaipteasmust pleas cannot be delivered after ten o’clock at night. But, except in the 
foregoing cases, it is a rule, that all special pleas must be signed by 
counsel ani fled in the office of the clerk of tlio papers who makes 
copies of them, if required, for the plaintiff’s attorney: And all double 
pleas must be filed, and not merely delivered to the plaintiff’s attorney ; 
though two pleas be pleaded, which separately need only have been de¬ 
livered**. But where an avowrv was not filed, but delivered to the 
plaintiff's attorney, and on demand of plea in bar, and to know if de¬ 
fendant’s attorney might sign judgment of non pros, ox whether plaintiff 
■w'ould sjivo that expense, by paying the rent and costs then incurred, 
plaiciiff ■'fi attorney told him, he might sign judgment if he pleased, whidi 
he accordingly did ; the court, undei^ .these circumstances, discharged the 
rule for setting aside the judgment, with costs *. 

Ddivciy of, ot In the Common Pleas, all pleas, whether general or special, arc cither 
^mg pleai, in jidiycrcd to the plaintiff’s attorney, or filed with the prothonotaries : 'riic 
general issue, when delivered to the plaintiff’s attorney, must be drauii 
In what attor- up at length, in the same manner as when it is filed in the office **: And, 

fiqr s name. except where the defendant appears in pemon, all pleas must be pleaded 

What pleas most in the name of an attorney of this court *. The following pleas did not 

^ M^ed, in formerly require a Serjeant’s hand, viz. comperuit ad diem, son assault de¬ 
mesne, piene administravit, riens per discent, ne unques executor or ad¬ 

ministrator, nul tiel record, per minas,per duress, infra wtatem, and sohnt 
ad dim"*; But it is now usual to sign all these pleas, except coni pend/, 
ad diem, nul tiel record ", and solvit ad diem ", which are considered as ge¬ 
neral issues; and it has been determined, that a plea of non assumpsit in¬ 
fra sex annos P, or plea of bankruptcy in the defendant % must in this 
court be signed by a serjeant; although the latter plea need not, we nave 


* b Durnf. & East, 661. £ Barn. & Aid. 

1 Chit. liep. SI 1. S. C. Id. SS5. S. P. 
S Chit. Bep. SOD. 

* 3 Dowl. & RyL S48. 

‘ 5 Born, it Cres. 766. 8 DowL & Ryl. 
609. S. C. 

OET. 12 W.III.(o).K,B. 

* R. M. 41 Geo. III. K. B. 1 East, 132. 
ni. E. 18 Car. II. K. B. 2 Chit. Hep. 

319. 1 Car, & P. 05. a. And for the origin 
and reason of the signature ot pleas by eouo- 
«el, see 2 Wils. 74. 2 Barn. & Aid. S92. 1 

cimt.Rcp.2)i.s.c. 

* E.T. 2 J&c. L ng. 1. K,T. 16 Cor. II. 
R, M. 2 W.&M,K.3. 

" 2 East, 223. 


* Htnggbtirp V. Pa«^gA,E. 22 Gc». Ill, 
K.B. 

Cas. Pr. C. P. 126. Pr.Bcg. 806. S.C. 
Barries, 239. S. P. 

* Barnes, 259. Pr. Reg. 807. S. C. ^ntr, 
566. but see 3 Bos. & Pul. 111. ante, 97. 
(*). 

■" Cas. Pr. C. P. 41. Pr.Eeg. 282, S. 
C. Barnes, 366. 

” 2 Blac. Bep. 816. but see 2 4^Is. 74. 
contra. 

° 5 Dumf. & East, 663. and sec Imp. C. 
P. 6 Ed. 239. 

^ Cas. IV. C. P. 41. 

" 3 Bos. & I^ul. 171. 



se^ be signed by eeiiii^el Ift -King's Bcne^. So, all doublef^ 
fire required to be signed by a seqeant'’: and if a plea, which ought to 
be [dgned, delivered or filed wthout a serjeant’s hand, the plaintiif may 
sign judgment, as if no plea had been pleaded': Anif although a dc- 
fimdant conduct his cause in person, yet if he file a special plea, it is a 
nullity, unless it be signed by a serjeant or counsel 

In the King's Bench, the defendant cannot commonly waive the ge- Waivinj^ ge¬ 
neral issue, or a general demurrer, and instead thereof give a special demurrer,^nd 
plea or demurrer®: but it is said, that if the general issue be not entered, p5ca<i«i«. or d<«- 
thc defendant may waive it, and plead specially, without leave of the cidly.'m I^JJ. 
court, in fottr days * ** '; or, as it should seem, before the adjournment day 
of the term 8, or within the first Jive days of the ensuing term ; and 
even afterwards, where it is not to the prejudice or delay of the plaintiff, 
the defendant, by leave of the court, may withdraw the general issue, in 
order to plead specially *, or to plead it again, with a notice of set off*', or Or, with notice 
of the defendant’s intention to di8p);^te tlie petitioning creditor’s debt, 

Ac *. or upon bringing money into coiirt But, on a motion to strike out 
the plea of the general issue, and file a plea that the plaintiff was con¬ 
victed of felony, the defendant must protlucc a certified copy of the record 
of conviction, and prove the identity of the party convictedIn the In C. I’. 
Common Pleas, the defendant has been allowed, under circumstances, to 
withdraw a general demurrer, and plead the general issue"; or, where no 
delay or inconvenience would arise, to withdraw the general issue and plead 
specially «*, or plead it again with a notice of set off, or upon bringing 
money into court 8, or to add a special plea to those already pleaded Adding special 
But, in general, the court will not permit a demurrer to lie withdrawn, 
after a trial has been lost’; nor unless a full and reasonable cause be 
shewn for so doing*. And they would not formerly have given the de¬ 
fendant leave to withdraw the general issue, in order to plead it again, 
with a plea of the statute of limitations 

In the King's Bench, if a special plea or special demurrer be put in. Striking out 
and t&e book is made up, and delivered to the defendant’s attorney, he ,iymurreil,*^&cT 
may, by the ancient practice of the court, if not under terms of pleading in K. U. 
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® Pr.Ilcg. 888. 
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‘ 8 Str. 906. 1181. 1 Wife 177. 834 I 
Blac. Rep. 837. 


k 2 Str. 1267, 

1 Auic, 668. 
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' " 2 Cliit. Rep. 400. 

^ Barnes, 337. Cas. Pr. C. P. 136. S.C. 
f Barnes, 846. 8 Wife 204 264. 

« Barnes, 289.'362. 

' Id. 362. 

* Cas. Pr. C. P. 141. Barnes, 166. S. C. 

* 6 Moore, 496. 

“ 2 Wits. 263. and sea Barnes, 339. 1 
Blac. Rep. 33. 8 Durnf. & East, 390. tjut 
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Jltile to Abide 
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thereon. 


Adding special 
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Abiding by, or 
withdrawing, 
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c.r. 


OP ABIDING^ EY*PJ:.EM, &C. 

ismahly, strike out the special plea or demurrerj and return it WiUi the 
general issue, or a genersd demurrer To prevent this, if the defendant 
plead a dilatory or frivolous plea, the court in term-time, or a judge in 
vacation*, will order him to abide hy it, or plead some other plea, pe¬ 
remptorily, on the morrow or, if it be towards the end of the term, 
(that the plaintiff may have sufficient time to give notice of trial,) the 
court will order the defendant, if he will not abide by his plea, to plead 
ajiotlier inslanthj, provided always that the time allowfed hy the common 
rule to plead be expired *•: And the practice is the same, with regard to 
frivolous demurrers*'. The nmtion for these purposes is a motion of 
course, requiring only counsel’s signature. But where the defendant is 
under terms of pleading ismahh), he is bound to abide by his plea; and 
cannot afterwards strike out a special plea or demurrer, when the book is 
made up, and rctnrii it with the general issue®. After a rule for the de¬ 
fendant to abide by bis plen, the jdaintiff cannot sign judgment as for 
Mimr of a plea, without an application to the court; although sudi a 
ruJt- n'lll net prevent the court from allowing the plaintiff to sign judg¬ 
ment 

When the defendant, in the King’s Bench, is ruled to abide by his plea, 
he either abides by itor pleads another : In the former case, he may 
afterwards demur to the plaintiff’s replication j in the latter, he can only 
plead the general issue to which, hawever, he may add a notice of set 
off*: And, whether he be rtiled to abide by his plea or not, it is a gene¬ 
ral rule, that the defendant cannot waive a special plea or special de¬ 
murrer, Imt in order to ph'ad the general issue **; though leave has been 
given under circumstances, for the defendant to add a plea after issue 
joined, and even after two terms have elapsed since he first pleaded'. J n 
the Common Pleas, the defendant must always abide by his plea, after 
the plaintiff has replied to it; and therefore where the plaintiff moved 
that the defendant miglit a])ide by lii.s plea, the court rejected the motion 
J 1 .S unnecessary But after a sj)ecial plea ])leaded, tliough the plaintiff 
has prc])arcd his replication, yet the defendant in that court may the 
same term, before the delivery or filing of the replication, w'aivc his spe¬ 
cial plea, and plead the general issue, M’ithout paying costs**; And where 
the defciulant pleads fairly, and there has been no delay the court on 
motion will at any time give him leave to withdraw a special plea, and 
jdcad the general issue, upon payment of costs, iji order to let in a trial 
upon the merits. But where a defendant has already ])loadod a tender i*, 
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or the plaintiif has been delayed the court wll not grant this indulg¬ 
ence ; and in one instance it was denied, where the defendant had pleaded 
a sham plea ^: but in a subsequent case, where the defendant’s attorney 
not having received instructions as to the nature of the defence to an 
action, pleaded a sham plea, and afterwards swore to merits, the court al¬ 
lowed such plea to be withdrawn on terms *■. 

” 2 Wils, 892. ' 7 Taunt. 278. 1 Moore, 28. S. C. 

I" Id. 809. 
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CHAP, xx^ir. 


Of Replications, and subsequent 1?£eadings. 


. Kule to reply. 


When giver. 


Term’s notice of. 


When it expires. 


Judgment of 
non jmti, for 
not replying. 


When the defendant has put in his plea, he may rule the plaintiff to 
reply % hy obtaining a rule from the master, in the King’s Bench, on the 
back of the plea ; which is entered with the clerk of thtS rules, and a copy 
served on the plaintiff’s attorney : In the Common Pleas, the rule to re¬ 
ply is given on a prcrcipe, with the secondaries. This' rule may be given 
at liiy ti'fte in term, or within sixteen days afUtr, in the King's Bench •*, 
or 1''. chefinerand, in the Common Pleas, when time to plead has Iwen 
obtained, if .the defendant plead, and give a rule to reply, before the ex¬ 
piration of that time, the rule to reply'Will he of no avail, unless he give 
notice of his plea **. If the rule bo not given tiW fonr terms have elapsed, 
after pica pleaded, the plaintiff must have a term's notice ® of the defend¬ 
ant’s intention to give it, unless the csuise hath been stayed hy injunction 
or privilege ^; which notice must he given before the essoin day of the 
term s; and it is usual to give the rule on the day after the term is ex¬ 
pired**. And where a cause has stood over for several terms, the rule to 
reply must he given of the term in which the judgment of non pros is 
signed *. The rule to reply expires in four days exclusive after service, in 
the King’s Bench; and Sunday, or any holyday on which the court does not 
sit, or the office is not open, if it be not the last, is to he accounted a fhiy 
within the rule K If the plaintiff do not reply within the time limited, 
or obtain an order for further time, which may he obtained (»n a judge’s 
summons, in like manner as an order for further time to plead, the defend¬ 
ant may sign a judgment of non pros^ ; and it is not uccessary for him, in 
the King’s Bench, to demand a replication, the service of the copy of the 
rule being deemed in that court a demand of itself™: but, in the Common 
Pleas, a replication must he demanded in writing, by the defendant’s at¬ 
torney "; after which, if a repHeatiou he not delivered, or filed at the pro- 
thonotaries office, in dne time, he may sign a judgment of non jiros And 
it seems that such judgment may be signed by one of two defendants iI^ 
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trespass, who has pleaded separately or for not replying to a plea, as to 
one of several counts in a declaration This is a final judgment •, on 
which tlie defendant may tax his costs, and take out execution 

Within the tinu^lknited by the rule to reply, or order for further lime, 
the plaintiff either moves tbe’hourt to set aside the plea, if unfounded; or, 
admitting it to be well founded, in point of fact as well as law, he discon¬ 
tinues his action enters a nolle prosequi ®, stel processus, or cassetur billa 
vel breve or, in an action against an executor or administrator, takes 
judgment of assets in future s, &c .; or, admitting the fact, he denies Ihe 
law by a demurrer; or, admitting the law, he denies the fact, or confesses 
and avoids it, or concludes the defendant by matter of estoppel. 

If tlie defendant plead in abatement after a general imparlance, or to the 
jurisdiction of the court after a spccud imparlance, the plaintiff, we Ijavo 
seen may sign judgment, or apply to the court by motion to sot aside the 
plea. We have also seen, that when it is doubtful whether the ])lea be is¬ 
suable, the better way, in term time, is to move the court to set it aside ‘: 
And in general, if it be not clear that a bad plea may be considered as a 
nullity, tlic safest course is not to ^ign judgment, but to talce issue thereon, 
demur, or move the court to set it asideWhen tlic defendant pleads a 
release, fraudulently obtained from the nominal plaintiff, to the prejudice 
of the party really interested, and for whose benefit the action is brought, 
or from one of several plaintiffs to tlie prejudice of the rest, the court on 
motion will set aside the plea, and Order the release to be delivered up to 
be cancelled: Thus, where the obligor of a bond, after notice of its being 
assigned, took a release from the obligee, and pleaded it to an action 
brought by the assignee, in the name of the obligee, the court of Comm<»n 
Pleas set the plea aside; and under these circumstances, would not allow 
the obligor to plead payment of the bond *. So, if a person who is sued 
by a landlord, in the name of his tenant, procure a release from the nominal 
pliiintiff, the court will order the release to be delivered up, and permit 
the landlord to proceed : And where a landlord, w'ith the permission of 
his bailiff, wh«» had made a distress for rent, commenced an action, in the 
bailiff’s nairfe, against the sheriff, for taking insuflicieiit pledges, and the 
biiilifl' afterwards, ivithout the landlord’s privity, executed a release to the 
sheriff, who pleaded it puis darrein continuance, the court of Common 
Picas set aside the plea, and ordered the release to be delivered up to be 
cancelled So, a plea of release by one of several plaintiffs was set aside 
by tlic court of King’s Bench, without costs, on the terms of iudemuifying 
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After Judgment 
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Entry of con¬ 
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the plaintiffs fl'ho had released the action, ^nst the costs of it, although 
the consent of such plaintiffs had not been obtained before action brought; 
it appearing that no consideration had been given for the release, and that 
the plaintiffs sued as trustees for the creditors of an insolvent person •, 
But, except a very strong case of fraud be made out, the court will not con¬ 
trol the legal power of a co-plaintiff to release the action : And unless the 
pica be set aside, a judge at nisi prius has no equitable furisdiction, and 
can only look to the strict legal rights of the partios-.llpon the record: 
Therefore if, in an action for goods sold, the defendant proive a receipt in full 
signed by the plaintiff, evidence cannot be admitted, by way of answer to 
this defence, that the plaintiff had assigned all his effects far the benefit of 
his creditors, that the action was brought by his trustees in his name, that 
no money passed when the receipt wns given, and that the plaintiff on the 
record and the defendant had collndcd together to defeat the action 

If the plaintiff perceive that he cannot maintain his action, it is usual 
for }’!*« f,o take out a rule for leave to discontinue. DiscotUiniiancc in a 
s" it, is either of process, or of pleading: The former, before judgment, 
is the act ef the clerk : but after judgment, it is the act of the court : 
the latter, of which something has been already said is the act of the 
2 )arty. The process, or proceedings in a suit, should be regularly continu¬ 
ed from term to term, or from one day to another in the same term ^ be¬ 
tween the commencement of the suit and final judgment; and if there be 
any lapse or want of continuance thaf is not aided, the parties are out of 
court, and the plaintiff must begin de novo. Before declaration, there is, 
properly S 2 )eaking, no continuance s j though we have seen **, that the par¬ 
ties by consent might have obtained a day before declaration, which tvas 
called a dies datm precc pnrlmm: After declaration, and before issue 
joined, the proceedings are continued by imparlance'^; after issue joined, 
and before verdict, by v'lcccmnes non misit hreve; and after verdict or de¬ 
murrer, by caria advisari vuU '. In the King’s Bench, the practice is 
never to enter continuances till the pica roll is made up, though the de¬ 
claration be of four or five terms standing : And after plea pleaded, 
though the plaintiff have day to reply for sci'eral terms, yet no mention 
need be made on the rcdl, of any imparlance or continuance ”. After 
judgment by default, and writ of inquiry awarded, there is no subsequent 
continuance between the parties, in the Common Pleas”; but in the 
King’s Bench, it is otherwise. Continuances may be entered at any time P; 
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And in a late case, the court 'granted leave to enter continuances after 
verdict, in order to arrive at the justice of the case •. The want of a con¬ 
tinuance is aided by the appearance of the parties ’’: And as a disconti¬ 
nuance can never be objected pendente placito ‘‘j so after judgment, it is 
cured by the statute of jeofaMs **. It has even been holden, that a conti¬ 
nuance may l«5 added, after judgment in a penal action *; but then, there 
must be sumeth^g to amend by 

A rule to discontinue s may be had cither before or after declaration ; 
and it is usually granted upon payment of costs *. An executor or adihi- 
nistrator is liable to costs upon a discontinuance, wlicu he has knowingly 
brought a wrong action ; but when that is not the case, he may have 
leave to discontinue, without paying costs ‘: And where, upon setting 
aside a verdict for the plaintiff, tlie costs are directed to abide the event, 
and then tlic plaintiff discontiu^s the action, the defendant is not entitled 
to the costs of the trial The rule to discontinue is a side-bar rule; and 
may be had as a matter of coiirsc, from the clerk of the rules in the King's 
Hcnch, at any time before trial or inquiry'*; and leave has been given to 
discontinue after argument, and before judgment on deuiutTer**. (And 
even after a special verdict, the plaintiff may discontinue, by leave of the 
court, because that is not complete and final; btit in this case it is a great 
favour 1*: And it is never granted after a general verdict i*, or writ of iii- 
fjuiry executed and returned % nor after a peremptory rule for judgment 
on demurrer In rcplei in, the avotvant, though an actor, cannot have a 
rule to discontinue": And where a rule to discontinue is obtained by un¬ 
fair practice, the court will discharge it ^ 

TJic court of Common Pleas will not permit the demandant in a writ of 
right to discontinue “: And a discontinuance is not allr)wcd in that court, 
after a special verdict, yr order to adduce fresh prcKif in contradiction to 
the verdict’'. The plaintiff cannot have leave to discontinue, pending a 
rule for judgment as in case of a nonsuit J: And where he moved to dis¬ 
continue upon payment of costs, after judgment given for him on demur¬ 
rer, but not entered of record, and a writ of error brought, and bail put in 
thereupon, the court refused to make a rule to discontinue, without pay- 
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mettt oiP iSdits on ^ eftof •*' After nortsiee <rf ttial given, ttnd 

rcgul^ly coanterraanded, the |daintiff, in the Common Plea^ obtained a 
rale to discontinue, upon payment of costs; and it appearing that after 
the notice of trial, and before the countermand^ a witness for the defendant, 
who resided'^n London, had set out for the assmes, the question was, 
whether the expense of this witness could be allowed the defendant in 
costs: The court held, that as the countermand was riqpalsHf:, the costs few 
this witness could not be allowed **. 

The rule to discontinue is obtained from the derk W Ihe' rules in the 
King's Bench, or secondaries in the Common Pleas; but in the latter 
court, if it be after plea pleaded, the defendant's attorney must first con¬ 
sent to a rule in the treasury chamber in term-time, or before a judge in 
vacation else there must be a rule to shew cause. And upon a rule 
to discontinue, the plaintiff must get an ^ppuintmen%ftom the mq^ter in 
the King’s Bench, or prothonotaries in the Cofi^mon Pleas, to tax the 
and s^ve a copy of it on the defendant's a^rney; it having been 
};^.U'n, service of a rule to discon|u'me, without an appointnieut 

to is not of itself a discontihiiance of the action In the 

King’s Bench, the master will tax the costs ex parte, if the defendant’s 
attorney do not attend on the first appointment ®; But in the Common 
Pleas, another copy of the rule must be made, in case of non-attendance, 
and a second app&|nicut obtained thereon, and served as before, and so 
a third time; and if-be do not attend the third appointment, the protho- 
notaries w31 tax the costs ex parte The costs being taxed, arc to he 
forthwith paid; otherwise the plaintiff may be compelled to proceed in the 
actij^ : for the rule being conditional, isstay of proceedings; audit 
has been holdcn, t^at for the non-payment of these costs, the pluiiitiff ia 
not liable to an attachment s. An averment in action for a malicious 
arrest, that the suit is wholly end^ and determined, is proved by evi¬ 
dence of the rule to discontinue upon payment of costs, and that the costs 
were taxqd and paid, without producing the roll, w'ith judgment of dis- 
cqutinnance entered dpon it And where a rule to discontinue, on pay¬ 
ment of costs, was obtained by the plaintiff on the 6th of February, but 
the costs were not taxed until th^lJth of March; the court held,that 
when the costs were taxed, and the judgment of discontinuance entered 
up, it related back to the day when the rule for a discontinuance was ob¬ 
tained, and that the action was to be considered discontinued from that 
timq*. So, a rule for discharging the defdndant out of custody at the' 
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j^int^s suiti in an action on a biU4>f oxclioffig«y |yn^ tlbot aIifUrth«f' 
ccedings in the cause should be stayed, and the bill of exchange delivered 
up to the defendant, has been deemed evidence of the ternunation of the 
suit But it seems, that a judge's order to stay proceedings on payment 
of costs, and proof of 8uch'j*ayment, is not sufficient evidence that the first 
suit is at an end ^ And where it was averred in the declaration, that the 
defendant volnitta|!^ily permitted his suit to be discontinued for want of 
prosecution, and;^^ereupon it was considered by the court that he should 
take nothing hgi' prout patet per recordum, whereby the suit was 

ended and determined; it was holden, that this averment was not proved 
by the production of a rule to discontinue ; but the reootd having been 
averred, ought to have been proved'. 


A imlle prosequi is an acknowledgment or agreement by the plaintiff, N,>Uc pnmupii, 
that he will not further prosecute his suit, as to the whole or a part ofrtlie '*^***^‘ 
cause of action ; or, where th^erc arc several defendants, some W 

one of them'*. 

On a plea of coverture, &c. if the plaintiff cannot answer it, he may As to the whole, 
enter a ndlc prosequi as to the whole cause of action; but the defendant "au^'^of action 
in such case is entitled to costs, under the ii Eliz. c. Sm § 2 So, if the Costs on: 
defendant demur to one of several counts of a de<^l^tioii, the plaintiff 
may enter e, nolle prosequi as to that count which is demurred to, and 
proceed to trial upon the other counts ^; or, if he join in demurrer and 
obtain judgment, he may enter a nolle prosequi as to tlie issue, and pro¬ 
ceed to a writ of inquiry on the demurrers: And if the plaintiff enror a 
nolle prosequi as to any of the counts in a dcclaratidli, he is not entitled 
to costs on such counts But, after « demurrer for mis-joinder, the 
jdoiiitiff cannot cure it, by entering k nolle prosequi ‘: And if there be 
a demurrer to a declaration, consisting of two counts, against two defend¬ 
ants, because one of them was not named in tlic last count, plain¬ 
tiff cannot enter a mile prosequi on that count, and proceed on the other 

If there be e demurrer to part, and an issue upon other part, and the When there is s 
plaintiff prevail on the demurrer, it was in one case holden, that without isg„e 

a nolle prosequi as to the issue, he cannot have a writ of inquiry on the part, 

demurrer; because, on the trial of the issue, the same jury will ascertain 
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the dam^es for .that part which is demurred to ». B»t> ia a subsequent 
case ’’j where the deckration consisted of four counts, to three of which 
there was a plea of «o» assumpsit, and a demurrer to the fourth; and, 
after judgment on the demurrer, the plaintiff took out a writ of inquiry, 
and* executed it: this was moved to be set aside, there being no nolle pro¬ 
sequi on the roll j and it was insisted, that the plaintiff ought ti> take out 
a venire, as well to try the issue, as to inquire of the damages upon the 
demurrer; Sell per Curiam, “ that is indeed the course, w^re the issues 
are carried down to trial, before the demurrer is deteiUNpcd, and in that 
case the jury give contingent damages; but here, the demurrer being de¬ 
termined, and tlie plaintiff being able to recover all he goes for upon tlie 
fourth coimt, there is no reason why we should force him to carry down 
the record to nisi prius ; and as to the want of a nolle prosequi upon the 
roll, he may supply that, when he comes to enter the final judgment; if 
not, the defendant will have the advantage of it upon a writ of error: 
The judgment ujion the inquiry must stand.” 

In .acii(»n to Irest^ss, or other action for a wrong, against several defendants, the 

dSlndauts pljuutiff iaRji at any time before final judgment, enter a nolle prosequi as 
to one''defendant, and proceed against the others : And so in assumpsit, 
or other action upon contract, against several defendants, one of v'hoin 
pleads bankruptcy, or other matter in his personal discharge, the plaintiff 
may cuter a nolle prosequi us to him, and proceed against the other de¬ 
fendants So, in trespass against several defendants, wliere the jury by 
mistake have assessed several damages, the 3 )laintiff may cure it hy enter¬ 
ing a nolle prosequi as to one of the defendants, and taking judgment 
against the others But a nolle prosequi cannot be entered sis to one de¬ 
fendant, after final judgment against the others And it seems tliat in 
assumpsit, or other action upon contract, against several defendants, the 
plaintiff cannot enter a nolle prosequi as to one, unless it be for some mat¬ 
ter operating in his personal discharge, without releasing the others e. 

where the jilaiutiff declares on a joint contract against two defendants, 
and one of them pleads infancy, the plaintiff cannot enter a nolle prosequi 
as to him, and proceed against the other defendant in that action ; but 
•' should commence a new action against the adult defendant only •*. In en¬ 

tering a nolle prosequi, the plaintiff need not be amerced pro falso cla- 
more ; but it is sufficient thUt the defendant be put without day 
Stei jirocessus. Of a nature similar to a nolle prosequi, is the entry of a stet j)rocessus 

by which the plaintiff' agrees that all furtheJ* proceedings in the action 
shall be stayed. This entry is usually motk, where the defendant becomes 

* J SaUc. 310. 13 Mod. 658, S. C. 18. 

“ 1 Sir. 533. 8 Mod. 108. S. C. and see f 2 Salk. 455. 

7 Uurnf. & East, 473. 1 Wms. Saund. 5 ® 1 Wils. 89. and see 3 Manic & Sel, 33. 

Ed. JO0. (I). 444 . 6 Taunt. 179. 

' Hob. 70. Cro. Car. 339. 243. 3 Kol »> 3 Esp. Rep. 76. 5 Esj,. Rqu il S. 1\ 

Abr. 100.' 8 Salk. 465, 6,7. 3 Salk. 344,6. and sec S Taunt. 807. 4 Taunt. 458. 

1 Wils. S06. f 1 Str. 874. 

“ I was. 89. k Append. Chap. XXVHI. § 14. 

•11 Co. 5. Cro. Car. 8S9. S43. Cartb. 



OP A CAS^iTim filtLA, &C. 

insoiirent ponding the action; and the objed: of it is to prevent In'm from 
obtaining judgment as in case of. a nonsuit*. 

On a plea in ahaimeni, if the plaintiff cannot deny the truth of the 
matter alleged, and it is suifidfent in law to quash the bill or writ, he may 
enter a cassetur hilla, vel breve ; or, in other words, pray that the bill or 
writ may be quashed, to the intent that he may exhibit or sue out a better 
bill or writ against the defendant: and upon such entry, the defendant is 
not entitled to costs. For the purpose of making this entry, a roll should 
be obtained, of tM tmn of the declaration, on which the declaratioh and 
plea .should be entered: after which, the roll is taken to and docketed 
with the clerk of the judgments, in the King’s Bench; and the master 
having marked the cassetur billa thereon, it is filed with the clerk of the 
treasury In the Common Pleas, the roll is obtained from the protho- 
notaries, with whom it is aftcr^vards docketed and filed 

In an action against an executor or administrator, if the defendant 
j)load plcnc ailmiiiistttiv^ and it cannot be proved that he has assets in 
liand, the ])luintiff may confess the plea, and take judgments of assets In 
futuro; which is an interlocutory or final judgment, accorcling to the aa- 
tnre of the action: and if it he only interlocutory, there must be a ^vrit 
of inquiry to complete it. So, in an action against an insolvent debtor or 
fugitive, whose future effects remain liable to the payment of his debts, 
the pluintiir may take judgment for his demand, to be levied of those 
effects •=. 

A replication, denying the truth of the plea, is cither in denial of the 
whole, or a part of it; and such denial is either direct and immediate, or 
consequential to, and preceded by an inducement: the latter mode of de¬ 
nial is called a traverse 

Wlicn the defendant’s plea consists merely of matter of fact, triable b}*^ 
the country, in excuse or justifiaition of the injury complained of, as 
Avhere the defendant, in trespass and assault, pleads son assault demesne, 
or justifies in an action for words, there the plaintiff may reply generally, 
that the defendant committed the injury of his own -ivrong, and without 
any such cause as the defendant hath alleged; which puts the whole 
matter of the plea in issue, ond is called a replication de injurid sua pro¬ 
pria, absque tali causa e. But where the plea consists of matter of re¬ 
cord, as well as matter of fact, or the defendant claims, in his own right, 
or as servant to another, any interest in tlie land, or any common or rent 
issuing out of the land, or a or passage over it, there dc injuria. Sic. 
generally is not a good repjicatian ; but the plaintiff must either deny 


* 7 Taunt. 180- 

Append. Chap. XXVI. § 7. 

“ Imp. K.B. 10 Ed. 218,19. 

* It^. C.P. 7 Ed. 279, 80. 

* 1 Durnf. & East, 80. Append. Chap. 
XXII. § H. 

f For the replications usually made to 
pleas in difierviit actions, see I Chit. P/. 4 


Ed. 600, &c. 

® Crogaie's case, 8 Co. 67. 

»■ Id. itnd. and see Wilks, 62. 99.202. 7 
Price* 670. Yet, where the title alleged is 
only inducement, de bijuria, &c. generally, is 
a good replication. 2 Wms. Saund. 6 Ed. 
296. (1). And see further, as to tlie rej^-a- 
tion aide injurid, &t’. and when allowed, or 
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th« watter of record, or troWw the Utfe opecially; or, odmitUng the 
motter of record or title, he moBt reply, that the defendant cominitted the 
injury of his own wrong, and without the residue of the cause alleged by 
the defendant. So if the defendant, without claiming any interest in the 
land, justify under an authority derived immediatehf or mcdialely from the 
plaintiff, or by authority of law, de injuria, &c. generally, is nut u good 
replication. 

^hen there is an affirmative and negative, either in express words or 
by necessary implication or a complete confession and avoidance, a tra¬ 
verse is unnecessary and superfluous. But when there are two affirmatives 
which do not impliedly negative each other, or a confession and avoidance 
by argument only, it is necessary to add a traverse. A traverse is a de¬ 
nial of the whole, or most material point of the adversary’s pleading 
or, if there ^‘several points equally material, of one of them*^: and it 
should consist of a)me matter of fact, triable by the country, either ex- 
}n'«»s(y alleged'’, or necessarily implied®. Matter of inducement tlierc- 
fovf, or conveyance to the action a mere sii^cstion surmise or supposal, 
the jtame mid place, or what is alleged underatfci/iVe/, if immaterial, is not 
allowed to be traversed; nor matter of lawor mere legal inference; 
matter of intention, which is not triable, as the sciens in an action of de¬ 
ceit ; matter of record which is not triable by the country ; or a^y other 
matter, which is not expressly alleged, or necessarily implied. But matter 
of inducement, &c. is traversable, if material 

Every traverse ought to have a proper inducement; and if that be bad, 
the traverse is insufficient *: But the inducement to a traverse does nut 
require much certainty; though the traverse itself should be certain ^ and 
neither too large nor too narrow *, that is, it should deny so much as is 
material, and no more. The proper words fur beginning a traverse, are 
ahsijue hoc ; but any words tantamount are sufficient, as el non : And the 
replication ought not to conclude to the countrj', unless it comprise tlie 
whole matter of the pica. Tliere cannot be a traverse after a traverse, 
when the first was apt and materiid"': but it is otherwise, when the first 
traverse was not to the point of the action, or immaterial". And tlie 
king is allowed to take a traverse after a traverse, when his title appears 
by office, or other matter of record. 

The want of a necessary traverse, or a traverse that is unnecessary and 
superfluous, is merely form, and aided after verdict, on a general demurrer. 


not propur or advisable, and the foira of It, 1 
Chit. ZV. 4 Ed. 326, &c. Stepti. iV. 186, &c. 
» a Str. 1177. 1 Wils.6, S. C. 

•’ Steph. PI. 856, 7. 

« Jd. 816,17,18. 

• id. 218,19. 

* Id. 212, IS. 267, 8. 

® Id. 816. 

^ See further, as to the uatvirc and proper¬ 


ties of traverses in general, ami their diftereat 
lands, &e. Steph. Pi. 170, &c. 830, &c. And 
as to special traverses, and what fact may be 
traversed or denieil, see 1 Chit. PI. 4 Ed. 
631, &c. Steph. P/. 188, See. 

‘ Steph. PI. 208, 9, 10. 

Id. 213, 14. 

« id. 269, &c. 

Id. 810, 11. 

■id. 211, 12. 



OF REPLtCA*ribMS IK O^SRAI., &C. 

Of liy pleading Over. A traverse improperljr takOn is alSb aided ia litui 
maimer; as where it is without an induoemmit^ w of an immaterial point, 
or of one that is not the most materia!, or too large, or too narrow, or after 
a former traverse ». 

If the plaintiff cannot deny the truth of the plea, he may confess and 
avoid it, or conclude the defendant by matter of estoppel. Avoidance, 
we have seen is either by matter precedent, which is called an avoid¬ 
ance in law, o!r by matter subsequent, which is called an avoidance in 
fact ®. And it is a rule, with regard to estoppels, that they should be 
pleaded with certainty in every particular ^; and in pleading or replying, 
the party must rely upon them ®. 

In general we may observe, that the qualities of a replication are simi¬ 
lar to those of a plea: therefore it should answer the W'hole matter alleged, 
and he single certain, direct and positive, triable, and cap|d)lc of proof *• 
But though a replication must not be double, yet it may contain several 
distinct answers to different parts of the plea: Thus, at common law, 
where the defendant in assumpsit pleads infancy, to a declaration cotti- 
sisting of several counts, the plaintiff may reply, as to part of his demand, 
that it was for necessaries; to other part, that the defendant was of full 
age at the time of the contract; and to other part, that he confirmed it 
•after he came of age So, if an executor or administrator plead several 
judgments outstaniling, and no assets ult7'a, the plaintiff may reply, tis to 
one of the Judgments, nul iiel record; and to another, that it was obtained 
or kept on foot by fraud I And to a pica of set ollV consisting of several 
demands upon judgment or recognizance and simple contract, the plaintiff 
in his replication may give several answers ; as, to the judgment or re- 


“ For the above rules respecting traverses, 
and tlic rases which illustrate them, sue Com. 
Dig. til, JHiitder, (G.) &c. And see further 
as to traverses when necessarv, and when 
not; 1 Wins. Sound. 5 Kd. 8.5. (1). l.sa. 
(t). S07. d. <•. (3, 1., 5). 20». (7, 8.) 2 Wms. 
Saund. 5 Ed. 5. (3). 50. (3). what may or 
may not be traversed; I Wms. Saund. 5 
Ed. 23. (5.) 298. (3). 312. d. (4, 6). 2 
Wins. Saund. 5 Ed. 10. (14). 306. (21, 22.) 
in what manner a traverse should be taken; 
1 Wms. Saund. h Ed. 82. (.3). 268. (1). 
2(>9. a. (2). 2 Wms. Saund. 9 Ed. 207. 
(84). 295. b. (2). of a traverse after a tra¬ 
verse; 1 Wms. Sauiid. 5 Fid. 22. (8). and 
when and bow the want of, or a bad or defeo- 
ive traverse is aided; 1 Wms. Saund. 5 Ed. 
14. (2). 20. n. (1). Sec also I Chit IV. 4 
Ed. 531, &c. Steph. PI. 188, &c. 

" Mfe, 643. 

' See further, as to replications in conffs- 


sion and avoidance, 1 Chit. PI, 4 Ed. 540, 
■&c. Steph. IV. 219, &c. 

Co. Lit. 303. a. 

‘ 1 Wms. Saund. 5 Ed. 325. a. (4). And 
see further, as to estoppels, 1 Wms. Saund. 5 
Ed. 216. (2). 2 Wms. Saund. 6 Ed. 418. 
(1). 1 Chiu PI. 4 Ed, !)22, 3. Steph. PI. 
239, 40, 41. 662. 

f But see 2 Barn. & Cres. 908. 4 Dowl. 
& llyl. 679. S. C. 

® See further, as to these qualidcs, I Chit. 
PI. 4 Ed. 556, 7. Steph. PI. 264, &c. 297, 
&c. 342, &c. 

But a promise made after the commence¬ 
ment of an action, is not sufficient to sustain 
a replication that the defendant, (who had 
pleaded infancy,) ratified his'contract after he 
came of age. 2 Born. & Cres. 824. 4 Dowl. 
& Ryl. .545. S. C. 
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OF AS8IONm<S BREACHES, &C. 

cogniMnce, nul'tkl record, and to the simple cfontract, that he was not 
indebted, or the statute of limitations ». 

At common law, when an action was brought on a bond with a penalty, 
conditioned for the performance of covenants, the plaintiff could only 
'V- have assigned one breach of the condition, by which the forfeiture was in¬ 
curred ; for il* he had assigned several breaches, the declaration would 
have been ba'd for duplicity ; and if the issue joined on the brcacli as¬ 
signed had been found for the plaintiff, be was entitled not only to re¬ 
cover the penalty, that being the legal debt, but also to take out execution 
for the same, although it far exceeded the amount of the damages actually 
sustained; and the defendant could only have obtained relief in a court of 
equity. For preventing these inconveniences, to the plaintiff as well as 
to the defendant, it -was enacted by the statute 8 & 9 W. III. c. 11. § 8. 
that “ in all actions upon any bond or bonds, or on any penal sum, for 
" non-perfonnancC! of any covenants or agreements, in any indenture, 
“ d*'ed nr wr’ting contained, the plaintiff or plaintiffs may assign as many 

• bi’'*aciiea as he or they shall think fit; and the jury, upon the trial of 
such action or actions, shall and may assess, not only such damages and 

“ costs of suit as have heretofore been usually done in such cases, but 
" also daiilages for such of the said breaches, so to be assigned, as the 
" plaintiff, upon the trial of the issues, shall prove to have been broken; 

" and that the like judgment shall be entered on such verdict, as hereto* 
“ fore hath been usually done in such like actions.” This statute, we 
have seen ^ is cwnpuhory on the plaintiff, to proceed in the method it 
prescribes: and under it, the breaches may either be assigned in the de¬ 
claration, or in the replication. It was nut formerly usual to assign them 
in the dcclarati<in ; but this is now commonly done, for avoiding the ne¬ 
cessity of a suggestion after judgnjent on demurrer, or by confession or 
nU (licit, or after a plea of twn cst Jacluvi, Ac.: And where they are so 
assigned, the defendant may deny the truth of them in his plea ; and, if 
necessary for his defence, may plead several matters. But when the 
brcOclics are not assigned in the declaration, the usual course of pleading 
is, for the defendant in his jdea to set out the condition, and plead per¬ 
formance generally; upon rvhich the plaintiff assig}is the breaches in hisr . 
replication In debt on bond, conditioned for the payment of mortgage 
money, when the defendant pleads that he paid the money according to 
the condition, the plaintiff in lus replication may take issue thereon, and 
conclude to the country, without assigning any further breach'': And in 
general, the breaches arc held to be sufficiently assigned, though they are 

* 1 Chit FL 4 Ed. 600, 601. mitted by the plea, the plaintifi’ must have 

684. assigned it in his replication, and concluded 

*, Per Ckamhre, 3. 6 Taunt. 390. 1 Marsli^ with a verification, so as to give the defendant 

97. S. C. 8 ChiL Rep. 298. (n). And see an opportunity of answering it. 

Coro. Dig. tit Pleader, F. 14. and the an-- 5 Moore, 199. and see 2 Chit Rep. 697. 
thorities there cited; by whir* it seems, that and the cases there cited, 
at common taw, where a brestch was not ad- 



687 
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not Bftid in terms to be according to the form of' the statute*. After a plea 
of non eel factum *>, or that the bond was obtained by fraud S &c. when 
the breaches arc not assigned in the declaration, the plaintiff, in the King’s 
Bench, is allowed to suggest them, in making up the issue; and proceed 
to assess damages thereon, at the time the issue is tried. This suggestion 
may be entered at any time before the trial ; though, where the issue has 
been previously made up and delivered on such plea, it is irregular to de» 
liver a second issue with a suggestion, without a summons and judge's 
Older And, in a late case ®, leave was given by the court of King’s 
Bench to the plaintiff, in debt on bond conditioned to perform an award, 
after judgment for him upon a plea of judgment recovered, and writ of 
error allowed, to execute a writ of inquiry upon the above statute, and to 
sign a new judgment, on the terms of paying costs, and putting the de¬ 
fendant in statu quo, &c. But, in the Common Pleas, on a plea of gene¬ 
ral performance, if the plaintiff, instead of assigning breaches in his re¬ 
plication, deny the performance and conclude to the country, and then 
suggest lircaches of the condition, it is bad on demurrer ; and if the de¬ 
fendant do not demur, but take issue and go to trial on the question of 
performance, the court will after verdict award a repleader 

In order to avoid duplicity, when a party is to answer two matters, and rnticsiaudo, 
yet by laAV he can only plead or reply to one of them,, he may protest 
against the one, and plead or reply to the other: as where a delivery and 
acceptance are stated, of money or goods, &c. he may protest against the 
delivery, and take issue on the acceptance; or if a defendant plead that 
he is seised in fee of land, and prescribe for common of pasture, &c. the 
plaintiff in his replication may protest against the seisin, and take issue 
on the prescription. This is called a protestatum, or, from the gerund 
used in making it when the proceedings W'cre in Latin, a protesiando ; and What, and iis 
is debned to be a saving to the party who takes it, from being concluded 
by any matter alleged, or objected against him on the other side, upon 
which he cannot take issue s. A protestando is said by Lord Coke to 1» 
an exclusion of a conclusion ; or a safeguard to the party, which keepeth 
him from being concluded by the plea he is to make, if the issue be found 
for him : And Avhere it is doubtful whether a pleading be good, it is 
usual for the opp<isite party to protest that it is insufficient in law, before 
he answers it. But that which is the ground of the party’s suit cannot Whai may, or 
be taken by protestation; for it may be denied by answer, and issue may [^tL"by. 
be joined upon it: as in detinue by the executor of A., the defendant can- 

“ l.‘i Kaiit, 3. and see & Dumf. & Kasi, for tlic mode of proceeding in gcncrai, on the 
Ij+0. statute 9 & 9 W. III. c. 11. § 8. see 1 Wms. 

^ 8 Durnf. & East, 255. and see 1 Esp. Saund. 5 Ed. 58. (1). 8 Wms. Saund. 5 Ed. 

Hep. 277. Apiwnd. Chap. XXX. § 10. 187. (2). SeL Nl Pri. 6 Ed. 591, &c. 1 

' 6 Maule & SeL 60. 2 Chit Itep. 298. Chit PI, 4 Ed. 604, &c. 540. Ante, 583, 

S. C. &c. 

** 8 Durnf. & East, 265. ® Plowd. 276. 6. Finch, L. S59, 60. 

* 14 East, 401. Co. Lit 124. 6. Doc, liac. 296. 

t 5 Taunt 386. 1 Marsii. 95. S. C. And 
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for it is the ground of the suit, and; utterly deettwys the jWhtiff’s action; 
and that which is the effect of the forty's suit cannot be token by pro- 
testatitHi®. Also it is a rule, that a protestation whitA is repugnant to, 
or inconsistent with the plea, or an idle and superfluous protestation, is 
not good ^ . . 

A protestation is perfectly inoperative in the pleading in which it is 
used, it neither admitting nor denying any thing in that suit: and where 
one pleads a plea, and takes another matter by protestation, and the issue 
is found against , him, the protestation is of no service ; it being a rule, 
that a protcstatiim docs not avail the party that takes it, if the issue be 
found against him, but only prevents a conclusion where the issue is found 
for him, unless it be a matter that cannot be pleaded or on which issue 
cannot he joined ^.} and then it shall be saved to the party protesting, 
thoi^h, the issue be found against him 

The only additional quality required in a replication, is that to be con¬ 
sistent with, and do not depart from the declaration. Departure hi plead¬ 
ing is, when a man quits or departs from the cato «*r defence which he hjvs 
first made, and has recourse to another ; or, in other words, when the re¬ 
plication or rejoinder contains matter not pursuant to the declaration or 
plea, and which does not support and fortify its. Thus, if the declara¬ 
tion be founded on the common law, the plaintiff in his replication cannot 
maintain it by a special custom, or act of parliament K So, in an action 
of debt on an arbitration bond, if the defendant plead " no award made,” 
and the plaintiff, in his replication, set out an award, and assign a breacli, 
the defendant cannot rejoin that the award was not tendered *, or is void S 
or^that the defendant hath performed, or been ready to perform it *. So, 
in an action of debt on bond, conditioned for the payment of an annuity, 
if the defendant plead " no such memorial as tlie statute requires,” to 
which the plaintiff replies that there was a memorial, which contained the 
names fii the parties, &c. and the consideration for which the annuity was 
granted, mid the defendant rejoins that the consideration is untruly al¬ 
leged in the memorial to have been paid to both obligors, for that one of 
tliem did not receive any part of it; this rejoinder is bad, as bmng a de¬ 
parture from the plea So, in an action of debt on bond, conditioned for 
the performaute of covenants, if the defendant plead performance, and 


“ Plowd, 876. Doc. Plac. 896. and see 
Moor, 856, 6. Cro. Car. 366. 8 Wils. 109, 
to. 116. 

** Bro. Abr. Ut. ProteUation, L 6. Flowd. 
876. 

* Bro. Abr. tit. ProtcsUUum, 14. 

* rutth, .!-869. 

* Flowd. 876. b. Co. Lit 184. b. 

f For tiie several cases on this sulgect, see 
8 Wms. Sound- 6 Eel; 193. (1). Sec also 3 
Blac. Com. 311,18. Meg. Fine. 70, 71. 3 


Reeve’s Hist. 437. 1 Chit. IH. 4 Ed. 633, 
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B Co. Lit. 804. a. 8 Wiis. 98. and see 8 
Wms. Saund. 5 Ed. 84. (J). 189. (3). 

Co. Lit. 304. a. 1 Lev. 81. 3 Lev. 48. 
* 1 Lev, 300. 8 Wms. Saund. 6 Ed. 188. 
S.C. 3 Salk. 183. 
k 1 Lev. 86.187.133. 1 Wils. 188. 

■ 1 Sid. 10. 

4 Dumf.& East, 686. 
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tlie reply and assign a breach, the defendant dinnbt rejoin any 

matter in ^cuse of performance*. But where the rejoinder disclcmes 
new matter, in explanation or fortification of the bar, it is no departure : 

Thus, where the defendant, in an action of debt on an arbitration bond, 
pleaded ” no award,” and the plaintiff in his replication set but the 
award, and the defendant in his rejoinder stated the whole award, in 
which was recited the bond of submission, by which it appeared, upon the 
face of the award, that it was not warranted by the submission, and then 
demurred; the court held, that the rejoinder was not inconsistent With, 
nor a departure from the plea®. In scire facias against bail, they pleaded In scire farms 
that there was no ca. sa. against the principal, the plaintiff replied, by 
shewing the ca. sa. and a return of jwn e.st mvenlus, the defendant re¬ 
joined that the ca. sa. did not lie four days in the office j and this, on de¬ 
murrer, was holden to be a departure ; although, by the practice of the 
court, the proceedings were on that account irregular, and might have 
been set aside But where bail, sued in scire facias upon their recog¬ 
nisance, pleaded that no ca. sa. was dul^ sued out, returned and filed, 
against the prmci 2 )al, according to the custom and practice of the court, 
to which the plaintiff in his replication shewed a writ of ca. sa. issued 
into Middlesex, it M'as holden to be no departure for the defendant to re¬ 
join, that the venue in the action against the< principal was laid in Londmi; 
fyr thjit sustains the plea ®. 

Time and place, wlicn material, cannot be departed from j as, in an As to time and 
action upon a bond *, or promissory note 8, the plaintiff in his replication 
cannot vary from the day laid in the declaration. So, in an action for a 
local trespass, he cannot reply that it was committed at a different place. 

But when the time laid in the declaration is immaterial, there, if it be¬ 
come necessary by the defendant’s plea, the plaintiff in his repbeatiou 
may depart from it; as in trespass^, or trover^, or upon a general indebi¬ 
tatus assumpsit ‘‘j -when the time becomes material by the defendant’s plea 
of a release, tender, or the statute of limitations, &c. So, in an action for a 
transitory trespass, when tlie defendant pleads a local justification, the 
plaintiff, in his replication, may vary from the place laid in the declara¬ 
tion *. The proper mode of taking advantage of a departure, is by de- How taken 
murrer; for if the defendant, instead of demurring, take issue upon a re- 
plication containing a departure, and it be found against him, the court 
will not arrest the judgment 
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As to time- 


As to place. 


OF NKW itSSIGNAfSNTS. 

But though a departure be not allowable^ yet in amaj aotioes, and 
tioularly in trespajis, the plaintiff, who has alleged in hk declaratioa a 
general wrong, may, in his replication, after an evasive , pica by the de¬ 
fendant, reduce that general wrong to a more particular certainty, by as- 
."(igniiig the injury afresh, with all its specific circumstances, in sucli man¬ 
ner as clearly to ascertain and identify it, consistently with his general 
coniplaint; which is calhtd a new or luwel assignmenl *. 

A nev/ assigJimcnt is cither as to time, place, or other circumstances. 
'With respect to lime, when the defendant justifies under a right of com¬ 
mon, &c. at particular times, the plaintiff may new assign the trespass at 
other times. So, in an actiiui of assault and battery, if the defiendant plead 
son assault demesne, aiul tliere were in truth two assaults, one of whicli 
the defendant can justify, and the other" not, the plaintiff may new assign 
the assault for w’hich he brought his action*’. And it seems that the de¬ 
fendant in such case may prove an assault on any day before the action 
t , ..nJ the plaintiff cannot give in evidence, an assault at another 

, or at another time on the same day, without a new assigjiment 
But when* the defendant, in trespass (juare clausum Jregd on several 
days, ])]eads leave and licence to the whole, if sonic of the trespasses were 
eummilted after the licence was revoked, the plaintiff need not new as¬ 
sign ; a.s the defendant, by his jilea, undertakes to prove a licence suificient 
lo cover all the acts of trespass ^ 

With respect to place, it is a rule, that if the plaintiff in trespass 
give it a name hy his writ, the defendant cannot vary from that name ; 
but if the writ be only general, qunre clausum. J'regit, and tbe plaintiff- 
give a name in his count, this shall not hind the defendant, hut he may 
give the place another name And it is on all hands agreed, that whra 
the writ and count are both general, the defendant may give the place a 
name in his plea ^; or he may plead liberum icnementum gcuorally, U’itli- 
oiit giving it a name «. But when the place is made material by tlie de¬ 
fendant’s plea, he must shew it with certainty: as in trespass, for taking 
and carrying away the pluintiiF’s goo<ls in X)., the defendant pleaded that 
the locus in quo wa.s his freehold, and that he took the gwwls damage J'ea- 
sant, &c. the plaintiff demurred generally, and had judgment; for tlie 
iiction Iicing transitory, tJiere is no locus in qm supposed, D. b^ing only 
alleged for a venue; therefore, if the defendant will make the place ma¬ 
terial, it must cumc on his part to shew the certainty of it**. 

If the defendant say, that the locus in quo is six acres in D. which are 
his freehold, and the plaintiff say they are his freehold, and in truth the 
plaintiff and defendant have both six acres there, it w'as in one case de- 
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tenniii6dy that the defendant cannot give in evidence> that he committed 
the trespasa in his own soil, unless he give a name certain to the six acres; 
for otherwise^ it is said, the plaintiff cannot make a new assignment *. 

So where the plaintiff, in trespass quare clausum Jregil, names the close 
in his declaration, and the defendant pleads liberum lenetnenlum generally, 
without giving any further description of the close, the plaintiff is not 
driven to a new assignment ; but is entitled to recover, upon proving a 
trespass conunitted in a close in his possession, bearing the name given in 
the declaration, although the defendant may have a close in the same 
parish, known by the same name But where the defendant, in tres¬ 
pass quare clMusum fregU in D. pleads liberum fenementnm, without gi^dug 
the close a name, and issue is joined thereupon, it seems to be sufEcieut 
for him to shew any close there that is his freehold *=; and therefore, in that 
case, the better way is to make a new assignment. 

As the plaintiff may new assign the trespass in a different close, so he 
may new assign it in another part of the same close. In the latter case, 
he ought to allege, in what ’other part of the close the defendant com¬ 
mitted the trespass, as in the sou/h or north jwrt, so that the difference 
may be plainly perceived If the defendant justify under a right of way, lixira vium. 
the plaintiff may either deny the existence of the right claimed by the 
defendant, or admitting it, he may new assign the trespass, extra viam: 
or, if the declaration be so framed as to include several trespasses of the 
same nature, he may deny the right, as well as make a new assignment, 
by saying that he brought his action, not only for the tre.spass attempted .md in 

to be justified, but also for the other trespass extra viam. And where the 
defendant justifies under a right of common of pasture, or turbary, &c. 
the plaintiff may, if the declaration ■will admit of it, state the trespass to 
have been committed on other occasions, and for other purposes, than 
those mentioned in the plea. But where the plaintiff complains of a single 
act of trespass, which is justified by the defendant, the plaintiff cannot in 
his replication talte issue upon the facts of the justification, and also newly 
assign cither the same or different matters ; such rcplicathm and new as¬ 
signment being double®. The plaintiff therefore, in such case, should 
cither reply to the plea, or new assign the trespass, according to the facts 
of the case: If the plea do not contain a complete answor to the trespass, Whm proper 
then the plaintiff should reply, by denying or confessing and avoiding it U alJgu!'’ 
but if the trespass be completely justified by the plea, the plaintiff should 
not reply thereto, but moke a new assignment, if the facts of the case will 
warrant it«: By new assigning, however, he admits that the trespass in 
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the declaration id ajtiswered.by tlie iilad tinier A deferent 

trespass of the same ntrfiure can he proved, the plaihtilf must fe0 in his 
action». And where the declaration consisted of* two cc^ts, to the first 
of which there was a justification, and the plaintiff new assigned the tres¬ 
pass, as having been committed at a subsequent time, but failed at the 
triiil in proving his new assignment, the court held, that he could not 
have recourse to the second count; for by new assigning he admitted that 
he did not intend to proceed for the tresims that m'os justified, but to rely 
on his new assignment; and as there were only two trespasses, one of 
which was admitted to l«; answered, he could not avail himself of the other 


New imigimient 
musl bv certain. 

I’lltilS to. 


Concliii-init of 
replication. 


trespass, both on the new assignment and on the second count \ 

A new assignment, being in nature of a new declaration should be 
equally certain; and the defendant may answer it in the same way, eitlier 
by pleading the general issue of not guilty, or a special justification**. 
But, in ansu'er to a new assignment at a different place, he cannot say 
that ilie pboes mentioned in the plea and new assignment arc the same®; 
lor by new assigning, the plaintiff admits the truth of the plea, and is 
estopped from giving any evidence in the place stated therein; so that if 
the places arc in truth the same, the defendant may take advantage of it 
on the general issue of not guilty. Neither can the defendant justify at a 
different place, and traverse the ]>lace mentioned in the new assignment*'. 

When a replication denies the whole substance of the defendant's plea, 
there the plaintiff ought to tender an issue, and conclude to the country s: 
and it matters not Avhether the replication in such case be with or without 
a traverse; for where a traverse comprises the whole matter of the plea, 
the replication may still conclude to the country **. But when a particu¬ 
lar fact is selected and denied, the conclusion seems to depend on the form 
of the replication: If it be so framed, as simply to deny the fact, with¬ 
out any inducement or traverse, it ought to conclude to the Countrj' *; but 
the plaintiff is not always obliged to reply in that way, for in some cases 
he is allowed, after a proper inducement, to traverse the fact, with an 
absque hoc **; and when a particular fact is so traversed, the replication 
should conclude to the court, with an averment and prayer of damages, or 
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tfes debt: and- damage? ,iVnd it,is m in^ni{ible rtd«, that whenever 
new matter is alleged in the r^litsation, it should be concluded with an 
averment, in order to give thu defendant an opportunity of answering it**. 

A new assignment concludes, by averring that the trespass newly assigned 
is another and different trespass than that mentioned in the plea; where¬ 
fore, inasmuch as the defendant hath not answered the trespass newly as¬ 
signed, the plaintiff prays judgment, and his damages, &c. 

In the King’s Bench, when the plea was enlcred in the general issue 
book, or delivered to the plaintiff’s attorney, the replication should in all 
cases be delivered, to the defendant’s attorney; but otherwise it should be 
Jikd in the office of the clerk of the papers; And a similiter to the 
general issue must be delivered,' or the defendant will he entitled to sign 
a judgment of non pros'^. The replication also should be signed by 
counsel, unless it conclude to the country. In the Common Picas, the 
replication is either filed in the prothonotarics office, or delivered to the 
defendant's attorney: And, in that court, a tender of aji issue in fact must 
be signed l)y a serjeant, but a joinder in issue need not 
If the plaintiff rcj)ly, Avitliout joining issue, the defoiidant may be called Rule to rejo 
upon to rejoin; or if there be a new assignment, lie maybe ruled to plead alsig'imion't.' 
thereto, in like manner as to the original declarationThe rejoinder Delivering, 
should be delivered to the plaintiff’s attorney, or filed in the office of the 
clerk of the papers, in the King’s Bench, in like manner as the replica¬ 
tion : Ill the Common Pleas, it is filed with the prothonotarics. And, 
after a rejoinder, if the parties arc not yet at issue, the plaintiff must sur- 
rejoin, the defendant rebni, and the plaintiff surrebut, kc. till issue is 
joined, 'fhe rule for these purposes is given by the master or secondaries, 
in like manner as the rule to reply; and if the defendant neglect to rejoin 
or rebut, when called upon for that puriiosc, tlic plaintiff, in the King’s 
Bench, may strike out the previous pleadings, and sign judgment by de¬ 
fault, as for want of a plea If the plaintiff, on the other hand, do not 
surrejoin, or surrebut, within the time limited by the rule, or order for 
further time, the defendant may sign a judgment of non prat; and it is 
not necessary for him, in the King’s Bench, to demand a surrejoinder, &c. 
the service of the copy of the rule being deemed a demand of itself: hut, 
in the Common Pleas, a surrejoinder, &c. must be demanded, before judg¬ 
ment is signed. 
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Of Demurrers, and Amendment. 


Demurrer, 

what. 

To M'liole, or 
(Kirt of declara¬ 
tion, or to plea, 
replication, &c. 


General, or 
spci-iid. 


For duplicity. 


At common law. 


A Demurer admits the facts, and refers the law arisiiig thereon to the 
judgment of the court ®: And it is either to the whole or part of a decl». 
ration ; or to the plea, replication, &c. When there are several counts in 
a declaration, some of which are good in point of law, and the rest bad, 
the defendant can only demur to the latter; for if he were to demur gene¬ 
rally to the whole declaration, the court would give judgment against 
hiiw ^ So, if the sum demanded by a declaration in scire facias be divi¬ 
sible on the record, and there he no objection to one part of it, a demurrer 
which goes to the whole is bad ®. If a plea or replication, which is entire, 
be bad in part. It is in general bad for the whole : But a plea of set off, 
wherein the demands are divisible, and in nature of several counts in a 
declaration, forms an exception to this rule 

Demurrers are general-or special^; the former are to the substance, 
the latter to the form of pleading. Thus, if a defective title be alleged, it 
is a fault in substance, for which the party may demur generally ; hut if 
a title he defectively stated, it is only a fault in form, which must be spe¬ 
cially assigned for cause of demurrer. Of the latter nature is duplicitif: 
and it is not suiiicicnt to say that the pleading is double, or contains two 
matters; but the party demurring must specially shew wherein the dupli¬ 
city consists'*. 

At common law, there were special demurrers, but they were never ne¬ 
cessary except in cases of duplicity, and therefore were seldom used ; for 
as the law aas then taken to be, upon a special demurrer, the party could 
take advantage of no other defect in the pleadings, hut of that which was 
specially assigned for cause of his demurrer: but upon tt general ^four- 
rer, he might take advantage of all manner of defects, that of duplicity 
only excepted. And there was no inconvenience in this practice^ for 
the pleadings being at bar vivd voce, and the exceptions taken ore ienus. 
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^ec&useaof demurrer were as wdl knUwn upon a general demurrer, as 
upon a special one 

Aftern'ards, when the practice of pleading at bar was altered, this 
lic inconvenience followed from the use of general demurrers ; that the 
parties weiit on to argument, vvithout knowing .what they were td argue i 
and this W'us the occasion of making the statute 27 Kliz- c. 5. by whicii 
it is enacted, that “ after demurrer joined and entered in any action or 
" suit, in asiy court of record, the judges shall proceed and give judgment, 
acoording as tlie very right of the cause and matter in. law sliall appear 
" to them, without regarding any imperfection, defect, or want of form, in 
" any writ, return, plaint, declaration, or other ])l<5ading, process, or 
“ course of proceeding whatsoever, except those only which- the partj dc- 
“ murring shall specially and particularly set down and express, together 
" with his demurrer.” This statute, by making known the causes t)f 
demurrer, was so far restorative of the comiuon law “: and as a general 
demurrer before did confess aU matters formally i)leadcd, so by lh;s sta¬ 
tute, whenever the right sufficiently a])pcarcd to the court, it confessed all 
mutters, though pleaded informally ^ 

But there were still many defects and imperfections, which were not 
aided as form upon a general demurrer: to remedy which it was enacted, 
by the statute 4 Aim. c. 16. § 1. that “ no advantage or exception shall 
“ be taken of or for an immaterial traverse, the default of entering 
“ pledges upon any bill or declaration, the default of alleging a piofirl 
“ in curia of any bond, bill, indcuture, or other deed, mentioned in the 
“ declaration or other pleading, or of letters testumeiitary, or letters of ad- 
“ ministration, the omission of ui el armix, or contra paccm, the want of 
averment of fioc puralux exl veri/iccre, or hoc paralux cxl wrificarc pn 
“ recordum, or not alleging prout paid per recordivm <■': but the court 
shall give judgment, aecoriling to the very right of the cansi-, without, 
regarding any such inipcrfections, omissions and defects, or any other 
" matter of like nature, except the same shall he specially and jairti- 
“ cularly set down, and shewn for cause of demurrer, notuithslaiuliiig 
“ the same might have heretofore been taken to be matter of substance, 
« and not aided by the statute of Queen Elkahclii. so as sufficient matter 
apjiear in the pleadings, upon which the court may give judgment, ac- 
« cording to the very right of the cause.” Since the making of these 
statutes, the party, on a general demurrer, can only talce advantage of de¬ 
fects in substami; and therefore, if the defects be not clearly of that 
nature, it is safe.>t to demur specially, in tvhich case he may not only take 
advantage of such defects, but also any others that are specially set 
down The plaintiff, however, need never demur specially to a plea in 

abatement ^ 
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All demurters 
must be signed. 
Delivering, or 
filing, in K- IJ. 


In C. P. 


Hule to join in 
demurrer, in 
K.B. 


In C. P. 


Waiving de¬ 
murrer, in K. B. 


Practice in 
Exchequer. 


Joining in de¬ 
murrer, or 
amending, &c. 

Amendraeaate at 
common law. 


AU, d«xnun^, whether , g(m!artQ,ii0r<#pis3^ wgned hy:,.eaunfidi 

in the, B«aich*, or a serjeaut in the Ccanmon Pleasr**; and, in the 
King'a Bench, general demurrers to the declaration must be delivered 
ta the plaintiff's attorney i but special demurrers, or general demurrers 
after special pleas, mast be filed in the office iff the clerk of the papers, 
who makes copies of them^ And a general demurrer to part of a declara¬ 
tion, and the general issue to the rest, or a general demurrer to a plea of 
nil debet, in an action of debt on bohd, must, we have seen be delivered 
to the opposite attorney, and not Jikd with the clerk of the papers. In 
the Common Pleas, all demurrers, whether general or special, may either 
he filed in the protbonutaries’ office, or delivered to the q>p(»itc attorney ^ 
And when either i)arty has demurred, he .should obtain a rule from the 
master in the King’s Bench, and enter it with the derk of the rules, for 
the apposite party to join in demurrer a copy of which rule should be 
duly served. In the Common Pleas, a nile to join in demurrer is given 
with the secondariesin like manner as the rule to plead; and a joinder 
in demurrer should be demanded before judgment; and in that court, 
u joinder in demurrer must have a serjeaut’s hand The defendant, we 
may remember, cannot waive a general demurrer to the declaration, in the 
King's Bench ; but a special one may be waived after the book is made 
up, un|w the defendant has been previously ruled, and elected to abide 
by it In* the 'Exchequer it is a ride that “ in all cases where the 
plaintiff demurs to the defendant's plea, or other subsequent pleading, 
and the defendant joins in demurrer, the plaintiff shall be at liberty to 
enter the issue in law upon the roU, and move for a concilium, without 
giving the defendant any rule to bring in the demurrer book.” 


When either party demurs, the other, in due time, joins in demurrer, 
and proceeds to argument; or he amends, discontinues or enters a nolle 
prosequi 

Amendments arc either at common law, or by statute At common 
law, there was very little room for amendments: for, according to Britton, 
the judges were to rtvord the parols, or pleadings, deduced before them 
in judgment; but they were not to erase their records, n«r amend them, 
nor record against their enrolment p, &c. All mistakes, however, were 
amendable at common law, during the same term *1; and aftem^ards, an 
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* Imp. C. P. 7 Ed. 898. 

f Append. Chap. XXIX, § 7. 

§ 8 . 

“ id. § 10. 

* 8 Bos. & Pul. Safi, and s(.e S Boa. & 


Pul. 171. in mtis. 

‘ Ante, 673, 4. 

«R, T. 26 & 27 Geo. II. § 4. in Sate. 
Man. Ex. Append. 311. 

” Arne, 677. 

" Co. Lit, 72, a. R. M. 1654. § 17. K. B. 
R. M. 1864.1 80. C. P. Ante, 681, 2 . 

“ 1 Str. 137. 

«■ 4 Inst. 255. Oilb. C. P. 107. 

" 8 Co. 167. Glib. C. P. 108. 
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amendment was in some instances permitted, as in the recital of a writ, or 
entry of an essoin or continuances % &c. So, at common law, when the 
pleadings were ore tenm at the bar of the court, if any error was per¬ 
ceived in them, it ^VBS presently amended *>. ’^Afterwards, when the plead- Whilst pleadings 
ings came to be in paper, it was thought but reasonable that the parties 
should have the like indulgence'. And hence it is now settled**, that 
whilst the pleadings are in paper, and before they are entered of record, 
the court or a judge will amend the declaration plea replication s, &c. 

in form or in substance, on proper and equitable terms: and declarations 
in actions on bail bonds may be amended, in the Common Pleas, as well 
as any other declarations *'• Amendments are commonly made by sum- How made, 
mons and order, at a judge’s chambers: or they may he made by the 
judges, on their circuits, by the statute 1 Geo. IV. c. 55. J 5. *j pre¬ 
viously to which statute, it seems that when the amendment proposed was 
material, it could not have been made by a judge at nisi priusK 

The declaration may Ikj amended, in form or in substance: and it may Of declaration, 
be so amended, even after a plea in abatement of misnomeror the sta- n^tement! &c 
tntc of additions"’, &c. or a plea of nul tiel record'^. And leave has been After verdict, or 
granted, upon the application of the plaintiff, to amend the declaration 
after verdict,, by increasing the damages laid, according to the truth of the 
case, as found by the jury} the former verdict being at the same time set 
aside, and a new trial granted, to enable the defendant to make his de¬ 
fence to the demand so enlarged". So, after a nonsuit had been set aside 
in prohibition, the plaintiff had leave to amend the suggestion, which in¬ 
advertently alleged immemorial payment of tithes to the king and his 
predecessors, by inserting “ and to such other person or persons as had or 
claimed title thereto p." And the court of Common Pleas permitted the 
record to be amended, and a new trial had, after nonsuit for a variance, 
in an ui«dcfendcd cause i. But, in the King’s Bench, the plaintiff was By adding new 
not formerly allowed to add a new count to his declaration, xmder pretence 'f 

of amending it, after plea pleaded, or after the end of the second term or end of 

second tenn, in 

K.B. 


» Gift). C. r. 108, 9. 

” 10 Mod. 88. 1 Str. 11. 

' SS.Solk. 520. Gift). C. P. 114,15. 

1 Salk. 47. S Siilk. 31. 

' 1 WiU. 7. 

f Id. 223. 
s Id. 76. 

** Barnes, 26. 114. 

i JiUe, 510. 1 Car. & P. 137, 8. (d.) 
kl Stark. miVt. 74. 

> 1 Salk. 50. 1 Ld. Baym. 669. S. C. 1 
Str. II. Cas. ten^. Hardw. 44. 7 Durnf. & 
East, 698. 8 Maule & Sd. 450. SChiuBep. 
8.28. Per Cur. H. 82 Geo. III. C. P. Imp. 
C. P. 7 Ed. 176. 

2 Str. 739. 2 Ld. Baym. 1472. S. C. 
but sec 1 Salk. 50. 2 Ld. Uayra. 859. S. C. 


Id. 1807. contra. 

" I Wils. 87. 7 Dumf. & East, 447. (d). 
2 Chit. Bep. 27. K. B. and see Cas. Pr. C. 
P, 76. Barnes, 3. S. C. Id. 4, 5. hut see 1 
Salk. 52. 6 Mod. 263. 310. S. C. semb. 
contra. See also 2 Bur. 901. 

*’ 7 Durnf. & East, 132. and see 2 ChiU 
Bep. 27.‘ 

•’ Fran/din v. Holmes, T. 21 Geo. III. 
K.B. 

'• 3 Taunt, 31. and see 2 Bos. & Pul. 248. 
1 New Bep. ,C. P. 28. 9 East, 336. 1 Stark. 
FTu Pru 312, IS. 6 Bam. & Aid. 806. 8 
Moore, 104. 1 Bing. 233. S. C. but see 5 
Moore, 164. 2 Brod. & Buig, 897. S. C. 
contra. 



ii«a»tli6retiim^4;fae writ*: and a new right of aotien was ooneidercd, in 
this respect, as a new count ^ Yet, where the piaintiffh deeiared as exe- 
otttors, on a promise to tlieir testator, and issue was joined on u plea of 
the statute of limitations, t^e court of King’s Bench, after two terms, 
permitted the plaintiffs to amend, by laying the promise to hare been 
naade to theauudves : But the amendment in this case was under parti¬ 
cular crrcumstances; and if it bad not been allowed, the action would 
have been lost, by the running of the statute of limitations It is now 
the practice howerer, in the King’s Bench, to permit a new count to be 
added after the end of the second term, when the cause of action is sub¬ 
stantially tlw same; though not for a different cause of action. 

In C. P. In the Common Pleas, the course of the court formerly was, that the 

plaintiff might, at any time before the end of the second tenu, have leave 
to amend his dedaratiuu, by adding new counts, but not afterwards *. At 
present, however, it is not an invariable ride in that court, that a new 
count slmll not be added after the second term, 'rhe principle of the rule 
is, that as riie plaintiff would have been out of court at the end of the se- 
ctmd term, if he had not declared at all, so the court will not suffer him 
to declare upon a fredi cause of action, after that time has elapsed^; but 
when the cause of action is substantially the same, a new count may be 
added: Therefore, where the plaintiff, having obtained leave to amend a 
count in his declaration, added new counts, whicli contained no new cause 
of action, but only varied the manner of stating that which was demurred 
to, the court of Common Pleas would not order them to be struck out 
So, in an action by the assignees of a bankrupt, for the rescue of goods 
distrained for rent due to the bankrupt, that court allowed the declaration 
to be amended, by adding new counts, stating the facts to have taken 
place in the time of the provisional assignees, though two terms had 
elapsed since the retimiof the writ, the cause of action being substantially 
the same In an aetiun for money lost by stock-jobbing, on the statute 
7 Geo. II. c. 8. the court of Common Pleas permitted the declaration to 
be amended, as between the plaintiff’ and defendant, by changing it from 
assumpsit to debt ‘; But where the plaintiff, having sued out process in 
declared in case, by which the bail were discharged, that court re¬ 
fused to amend the declaration, by dianging it from case to debt And 
in an action of debt, to recover penalties against a sheriff’s officer for ex¬ 
tortion, on the statute SS Geo. II. c. 28. ^12. that court will not allow 
the declaration to be amended, by adding new counts on the statute 
23 Hen. VI. c. 9*. 

* R. M. 10 Geo. 11. reg. 2, in nods, K. 6 Moore, 490. 

B. 1 Wils. 149. Say. Rep. 97. 161. S»4.. ® 6 Taunt 300. 1 Mar*. 609. S. C. 

Say. Rep. 834. •* 6 Taunt 358. 8 Mardi.69. S. C. and see 

•iB Str. 890. Pitzgib. 193. 1 Barnard. fl Moore, 490. 

K. B. 408. 418. S. C. 1 Ken. 141. » 6 Taunt 419. 8 Marsh. 184. S, C. and 

* 1 Wils. 149. Say. Rqn 836, S.- and see see 6 Taunt 488. 8 Mar*, 186. (a). 

Bardes, 488. * 6 Taunt 483. 8 Marsh. 186. 6. C. 

* Cas. Pr. C. P. 131. and see Barnes, 19. * 6 Moore, S3Q. 

^ 8 Marslu 60. Ck J. >and see ' 
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In a fvtd action, it is not of cormse to amend the declaration ttp mint, 
in the Common Pleas; but the demandant ought to make out a case by 
li^davit ■: And the court refused to allow the demandant in a writ of 
right to amend the mistake of a Christian name in the count, or to discon¬ 
tinue the suit, though an affidavit accounting for the mistake was pro¬ 
duced**. In a subsequent case, they refused to permit the count in a 
writ of right to be amended, by introducing an additional step in the 
descent; though it was sworn that the mistake had arisen from the de¬ 
mandant having been misinformed in the country, where inquiry had 1 ) 66*1 
made, respecting the title, and that the demandant would be barred, un¬ 
less the amendment were allowed ®: And amendments are so little 
favoured in a writ of right, that after an amendment of the count had 
been made under a judge’s order, the court discharged the order for making 
it So, they would not allow a writ of summons to he quashed, which 
had been irregularly executed®. And an amendment of the disseisor’s 
name was refused, in a writ of entry sur disseisin en le post But a de¬ 
claration on a writ of partition, and the sheriff's return, were amended, 
by striking out an erroneous description of the quality of the estates con¬ 
veyed to the different parties s. And the demandant was allowed to with¬ 
draw a demurrer and reply de novo, in a writ of Jormedon, upon shewing 
good ground by affidavit •*. 

Fines and recoveries, being considered as common assurances, the court 
of Common Pleas will amend them, when they have sufficient authority, 
so as to effectuate the intention of the parties. The ground upon which 
the court proceeds, in making these amendments, is the statute 8 Hen. VI. 
c. 12. which authorizes them to amend the misprision of the clerk; and 
as the pra:ci'pe is the cursitor’s instruction for an original writ, so a deed 
to lead or declare the uses is considered as his instruction for a fine or re¬ 
covery *. By the above statute, a mistake in the form teste or return “ 
of a writ of covenant for levying a fine, or writ of entry for suffering a re¬ 
covery ", may be amended by the court, where the mistake was occasioned 
by the misprision of the clerk, and there is something to amend by; but 
otherwise, it seems, it is not amendable 

Fines may in general be amended, by the deed to lead or declare the 
uses**, in the names of the parties “i, or in the description tlie premises®. 


In real action. 


Of fines, and 
recoveries. 

Ground of. 


Of wit of cove¬ 
nant, or writ of 
entry. 


Of fines, by deed 
to lead or de¬ 
clare uses, in 


* 3 Bos. & PuL iHG. 

^ 1 New R^. C. P. 64. 2 New Rep. C. 
P. 429. Ante, 679, 80. but see 2 Wils. 118. 
2 Blac. Rep. 7S8. 3 Wils. 206. S. C. 

* 1 New Rep. C. P. 283. 

1 Bing. 208. 8 Moore, 42. S. C. 

* 1 Marsh. 602. 

*4T««n:572. 

* 6 Taunt. 193. 1 Marsh. 537. S. C. 

■* 10 Moore, 246, 3 Bing. 1. S, C» 

' Barnes, 22. 

*■ 4 Taunt. 644. 708. 

' 5 Rep. 44,5. 


■” Cas. Pr. C. P. 127. 

" 5 Taunt. 269. 8 Taunt 197. 

^ 1 Salk. 32. Wflles, 563. Barnes, 17. 
S. C. 2 Blac. Rep. 1013. 8 Taunt 104,5. 

f 4 Taunt 257. 6 Taunt 73. 1 Marsh. 
452. S. C. 

*' 1 Marsh. 578. 8 Taunt 586. 1 Moore, 
125. 8 Taunt 20. I Brod. & Bing. 161. but 
see 2 Bos. & PuL 466. 8 Moore, 16. 449. 
4 Bing. 104. 

® Cas, Pr. C. P. 10. 4 Taunt 257. 70S* 
6 Taunt 276. 7 Taunt 79. 2 Marsh. 391. 
S.C. 8 Taunt 74 336. 
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or description 
of premises. 


When not al¬ 
lowed, by in¬ 
creasing quan¬ 
tity of knd. 
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or of flufio, wJiere they, w ia one ease'*’, the court 

permitted a fine to pass as to all the conusors except one^ whose acknoW" 
ledgment had been taken incorrectly, and whose interest was so inconsi¬ 
derable that the parties did not think it worth while to have another fine. 
So, the court allowed the warranty in a fine to be amended, by altering it 
from a warranty by Uie husband and wife, and the heirs of the husband, 
to a warranty by the husband and wife, and the heirs of the wiTc'. But 
where there was no deed to declare the uses, they would not permit an al¬ 
teration to be made in the Christian ^ or siruames ^ of the parties: And if 
the name of a party be written on an erasure, this, being a suspicious cir¬ 
cumstance, must be explained by affidavit, before the amendment can be 
made ^; ..although the party had signed his right name at the foot of the 
deed b. Where the deed was general, and the intent only proved by af¬ 
fidavit, the court would not allow the number of acres inserted in a fine to 
be increased So, where a fine was levied, of thirli) acres of land, imelve 
acres of meadow, and twenty Jive acres of pasture, and in the deed to lead 
tiic uses, the estate was described as consisting of thirty Jve acres in the 
whole, the court refused to amend the fine, by increasing the quantity of 
eacli species of laud, so as to make each cover the whole quantity intended 
to be conveyed *. And where a mistake having been made in the concord 
of a fine, in the number of messuages to Ik* convoyed, the writ of cmeuanl 
was altered in conformity thereto, but was afterwards restored to its ori¬ 
ginal form; the court would not amend the concord by the writ of cove¬ 
nant so altered, but left the party to his remedy by a new caption, or by 
re-acknowlcdging the concordSo, if there be two prtecipes to a fine, 
and the premises be described in the one as manors tithes and tenements, 
and in the other as tenements only, the court w'ill not allow the fine to 
pass *. But a fine, w^th double operation, was amended, by striking out 
lands in reversion 

The court in one case permitted the name of a parish to be ins<!rted in 
a tine, according to the deed to lead the uses, although, on account of the 
length of time which had elapsed since the date of the deed, no one could 
swear that the parcels lying in tliat parish were intended to pass "; and 
in another, the fine was amended, by inserting a parish different from that 
which was named in the deed to lead the uses, it being certain by the 
deed, which specified the quantities and occupiers, that the land was in- 


» Cas. Pr. c. P. 10. 68. 181. Barnes, 816. 
S. C. M. 24. 3 Wils, 68. 3 Taunt. 896. 0 
Taunt. TS. 1 Marsh. 468. S. C. Id. 468. 6 
TaunU 168. 1 Marsh. 619. S. C. 7 Taunt. 
79. 2 Marth.891. S.C. 8 Taunt. 87. Id. 
698. 8 Moore, 22. S. C. 4 Moore, 170. 8 
Mooroi 163.3S4. 10 Moore, 109. 

« 6 Taunt. 249. 

® 3 Moore, 329. 1 Brod. & Bing. 68. S. 
C. hut see 8 Taunt 87. 

.18 Bkc. llep. 816. 4 Taunt 286, 

* 8 Bos. & Pul. 466. 


^ 3 Moore, 83. 8 Taunt 693. S. C. 1 
Brod. & Bing. 16. 

B 3 Moore, 841. 

^ 2 Blac. Rep. 1202. and see 1 H. Blac. 
73. 

’ 6 Taunt 68. 1 Marsh. 446. S. C. and 
see 3 Moore, 70. 6 Moore, 94. 6 Moore, 
60. Post, 708, 4w 
*■ 6 Taunt 1. 1 Marsh. 406. S. C. 

’ 3 Moore, 210. 

6 Taunt 631. 

" 2 Taunt 1. 
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tended to pass*. And a fine may be amended, by substituting one 
county for another, if it appear that the lands intended to pass arc situate 
in the same parish, which runs into both counties But in general an 
amendment cannot be made, by transposing parishes from one county to an¬ 
other And where a fine comprised only lands lying in the parishes of S. 
and 8., within a larger district, the deed so describing the lands, which 
were in truth within the parish of F. in the same district, the court re¬ 
fused to amend the fine, by inserting also the parish of F •*. 

A fine may also he amended, where there has been a mistake in the 
entry of the king's silver®, or of the proclamations^: And the con¬ 
cord of a fine being list, before it had passed the custos brevium office, 
the court permitted a new concord and acknowledgment to be prepared, 
and the fine to be perfected s. So, a fine was allowed to pass, by a copy 
of the prcecipe and concord left with the chief justice, and signed by the 
parties, the original having been lost But although tlie court will 
amend a fine in matters oijhriH, yet when it is recorded of one term, they 
will not alter it, and make it a fine of anotherA fine cannot in gene¬ 
ral be amended, without an affidavit connecting it with the deed produced 
to warrant the amendment : And the affidavit must state that the pos¬ 
session has been in conformity to, and followed the deed to lead or declare 
the uses, since the fine was levied 

Becoverics in like manner may Iks amended, by the deed to lead or de¬ 
clare the uses, in striking out altering", adding to ”, or transposing»’ 
the names of the parties: And where a recovery was intended to be suf¬ 
fered by A. B. and C. his wife, but the luimc of the wife was totally 
omitted, tlie court ordered it to be amended So, a recovery may be 
amended in ./fori, by substituting a new commissioner for the demandant 
in the dedimus potestatnn, and retaking the acknowledgment But the 
court w'ould not amend a recovery, by inserting the name of the husband 
of a vouchee ®; nor by substituting the name of one joint-tenant to the 
prweipe, for that of his companion And a recovery cannot be amended, 
by inserting an additional Christian name of the vouchee, if he has always 


In entry of 
king’s silver, or 
pruclamatioiis. 

Concord sup. 
plied, when lost. 


Alteration of 
term. 

Atndavit, for 
atnending. 


Amendment of 
recovery, by 
deed to lead or 
declare uses, in 
names of iwr- 
ties. 


“ 5 Taunt. 207. 1 Marsh. 23. S. C. and 
sec 5 Taunt. S0.3. I Marsh. 532. 9 Moore, 
195. 2 Bing. 93. S. C. 9 Moore, 740, 2 
Bing. 886. S. C. 

’’ 8 Taunt. 87. 1 Moore, 630. S. C. 

' 4 Taunt. 708. and see 3 Taunt. 418. 
and the other cases referred to in 8 Taunt 
88. 1 Moore, 530. S. C. (tccord. 

^ 6 Taunt 284. 

® 5 Rep. 43, 

f M 44. 

* 4 Taunt. 195. 

>■ 6 Taunt 231. 1 Marsh. 653, S. C. 

* 2 Blac. Rep. 798. and see Vin. Abr. tit. 
JPine, B. b. 2. Wilson on Fines, 53. 

* 6 Taunt 432. 


' 6 Moore, 259. 

3 Taunt. 69. 5 Taunt, 73. 7 Taunt. 697. 

'■ Cas. Pr, C. P. 127. Pigott 170, 71. 2 
Blac. Rep. 1930. 8 Taunt 226. 666. 4 
Moore, 514. 2 Brod. & Bing. 98. S. C. 

” 8 Taunt 27. but see 8 Moore, 577. 

<> Barnes, 24. 2 Taunt 222. 4 Moore, 
514, 2 Brod. & Bing. 98. S. C. But the 
court will not allow a recovery to be amended, 
by transposing the names of the demandant 
and tenant unless the documents relative to 
its being sulfered be produced. 6 Moore, 46. 

« Cas. Pr. C. P. 127. 

' 6 Taunt 747. 

• 1 Taunt 478. 

* 4 Taunt 101. and see 3 Moore, 577. 
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A 'rnttmt of attorney ift a recovery was attended in one case, by insert- 
itij; ail additional Christian natte of the vouchee ; and in anCther, by sub¬ 
stituting the natte of the attorney for that of the vouchee, which had been 
inserted by mistake instead of the attorney's®. But it is now settled, 
that the court will not amend a warrant of attorney, which is the act of 
the party ^: and therefore they refused to amend a recovery, by adding 
the name of one of the parties, which had been omitted in the warrant of 
BtUnney; nor would they suffer the recovery to pass with this defect *. 
So, where the preecipe, in the vouchee's warrant of attwney in a recovery, 
rightly described the parties to the plea, but the body of the warrant of 
attorney expressed that the vouchee appointed his attorney, to gain or lose 
in a plea of land against the tenant, instead of the demandant, the court 
refused either to amend the warrant of attorney, or to suffer the recovery 
to and construe tlie latter clause as repuguant'and inoperative So, 
tiKT would n<rt direct their officer to pass a recovery, where there was a 
mistake in the form of the writ of entry, to which the warrant of attorney 
related, by making it a demand, instead of .a prweipe nor would they 
permit the same mistake to be rectified, by amending the warrant of at¬ 
torney **: And where a part of the premises named in the deed to bead 
the uses had been omitted in the copy of the jircecipe, which precedes the 
warrant of attorney, the court refused to permit an amendment, by insert¬ 
ing the words omitted; saying they could not apply the warrant of attor¬ 
ney to premises not named in the prwcijx Tlie preecipe for the writ of 
entry however, at the head of the warrant of attorney, is not so conclusively 
a part of it, but that it may be amended, after execution, by the writ of 
eatiy ^: And where the vouchee’s warrant of attorney in a recovery omitted 
to express, in the body of the warrant, against whom the plea of land was, 
which appeared by the preecipe, the court, though they would not amend the 
warrant of attorney, held that the authority must refer to the plea as de¬ 
scribed by the preecipe, and permitted the recovery to pass So, a re¬ 
covery xvas permitted to pass, where the warrant of attorney did not state 
between whom the plea of laud was; it being evident from the praseijK, 
for what purpoie the attornies were appointed™; and also, where the war¬ 
rant of attorney was “ in a plea of land,” omitting the words " to gain 
or lose "t.” And where, in the warrant of attorney, the words, to gain or lose 


* 8 Taunt. 645. S Moore, 781. S. C. 

>’ 4 Taunt. 196. 

* /A 98. 

** 6 Taunt 378. 

V ‘14. 658. 2 Marsh. S. C. 

f J* Bred. & Bing. 98. 3 Moore, 495. 

S.& 

'*8 Taunt 167. 

»> JW. 168. 
i 446. 


7 Taunt 434. 1 Mook, ISO. S. C. In 
the printed reports of this case, the prtec^ie 
for the writ of entry is inappropriately called 
the caption, of the warrant of attorney. S 
Moore, 499. n. 1 Brod. & Bing. 96. S. C. 
and see 7 Moore, 257. 1 Bing. 88., C. 7 
Moore, 378. 1 Bing. 78. S. C. 

‘ 6 Taunt 373. and see 7 Taunt 465. 

{a). 

“ 8 Taunt 164. • ’ 
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ill a tfespa^Sj ivere inaarted Jbjr mistake^ iaatGa^ iywdb> 

to gain or lose in a plea of land, the court permitted the recovery to paatj 
as the word trespass might be rejected as surplusage ». So, a recovery was 
allowed to pass, although the words “ their attoriiies” were omitted in the 
warrant of attorney given by two vouchees’*. And if a wrong sirname of 
the demandant be inserted by mistake in the warrant of attorney and aub- 
8b<pient instruments, the court will allow the recovery to pass, on the pro- 
dl|Ctipn of a new warrant of attorney, rectifying such mistake, and on de¬ 
positing the other instruments with the officer in the mean time ®. 

A, recovery may also be amended, by the deed to lead or declare the uses. In descrijrtion 
i^ the description of the premises, or of the place where they are situate 
With regard to the fffihner, it has been holden, that a recovery may he 
amended, by inserting other premises not mentioned therein, aecording to 
the deed to lead or declare the uses, on payment of an additional fine at 
the alienation office ® : and it has been amended, by increasing the quan¬ 
tities of specific closes, described in the deed us being less than they really 
were But no amendment can be made in the description of the pre¬ 
mises, or of the parisli in which they arc situate <f, where it is not war¬ 
ranted by the deed to lead or declare the uses ,* nor unless the true num¬ 
ber of messuages, &c. l)c distinctly and precisely sworn to ’; nor without 
protif of seisin of the vouchee of an estate tail therein, at the time of the 
recovery, and that it was intejided they should pass And where a re¬ 
covery of years old was found by mistake to comprise only ttvo mes¬ 
suages and twenty acres of land, instead of six messuages and three hun¬ 
dred acres of land, the blunder being W'holly unexplained and unaccounted 
for, the court refused to permit an amendment, by substituting the larger 
quantityIf marsh land be described as land generally, in a rewvery, 
it may be amended, by inserting the word “ marsh " before “ land,” oa 
an affidavit stating how the premises had been tascupied since the recovery 
was suffered So, a recovery of land may be amended, by inserting the 
W'ords meadow and pasture ” before land ; although it was described as 
land generally in the recovery, and deed to lead the uses But where 
wood laud had been converted into arable, the court would not allow an 


” 8 Moore, 8S9. 1 JSing. 84-3. S. C. 

0 8 Moore, 51. 1 lling. 213. S. C. 

‘ 3 Mooro, 073. 

«' Cas. IV. C. P. 9,10.17.30. Com. Eep. 
380. S. C. Cas. Pf. C. P. 9.5. Pr. Heg. 371. 
S. C. Pigott, 171, 2. Barnes, 81. 2 Blac. 
Rep. 747. 8 Wils. 154, S. C. 2 Blac. Rei>. 
1065. 1 U. Blac. 73. 2 Bos. & Pul. 660. 
678. 4 Taunt. 849. 738. 749. 5 Taunt. 624. 
681. 6 'Aunt. 177. 1 Marsh. 632. S. C. 8 
Taunt. 86. 8 Moore, 324. 1 Bing. 317. S. 
C. but see 8 Moore, 520. 1 Bing. 426. S. C. 
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“ I Bos. & Pul. 137. 2 Bos. & Pul. 578. 
680. (fl). 1 Taunt. 257.365.484. 3 Taunt 


74. 408. 463. 4 Taunt. 166. 286. 366. 784. 
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6 Taunt. 146, 

t 4 Taunt. 734. 8 Taunt. 74. 2 Moore, 
163. 9 Moore> 591. but sec 6 Taunt. 616. 

B 8 Moore, 520. 1 Bing. 425. S.C. 

3 Bos. & Pul. 862. 

> 6 Taunt. 682. 

k U. 811. and see 3 Moore, 70. 1 Brod. 
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In situation of 
premises. 


ameadment, ^ iBci*«itging tlie 'q^oaiytitf 4l^t!cx} as loiitd woaH 
have passed ahder either descrij^tion K So, tho eimt woold #0t p^it« 
reecrmy to be amended, by increasing the quantity of land, 'Where the 
deed to lead the uses contained suffideot terma to shew tlmt it was in* 
tended to pass; nor was it deemed necessary that the exact admeasure^ 
meat sliould be inserted in sack deed**. And as tnmdmv will pass in a 
recovery undm the word land," the court it seems wiH not noxv amend 
a recovery, by adding the word ^‘meadow A recovery may be amended, 
by inserting a rent charge fee farm rent ^ or tithes where it 
that th^ were intended to pass, and the words of tlie deed are sufficiently 
comprehensive to include them; or, by inserting the words ” the ad^'W^ 
son of,” before those of " the rectory of the church of // 8; '* or, of the 
vicarage V’ &C’» hy substituting the words “ advowson of the dmttfo/' 
for the word “rectory^;” or, the words “perpetual advowsons,” for those 
of " tithes to rectories belonging and appertaining or, by describing 
tithes, as arising out of a borough and parish, instead of a rectory h But 
the court refused to amend a recovery, suffered many years before, by in¬ 
serting an advowson, although it was omitted by mistake, and had formed 
part of the estate since the recovery was suffered; without an affidavit, 
stating how the presentations had ^ne in the mean time So, an amend¬ 
ment was refused, by striking out the aggregate sum of several rents, and 
inserting the different rents or sums of which it was comjiosed And 
the CMirt will not amend a recovery, by adding the tithes of the premises, 
under the word hereditanienis, where that word does not occur in the 
operative part of the deed °; nor, by striking out a “ portitm of tithes,*’ 
and substituting “ all the tithes ” arising from the lands conveyed P. 

With regard to the situation of the premises, recoveries have been 
amended, by substituting a hamlet for a parish •», or part of a parish which 
lay mthin a liberty, for other part of a parish whidi lay within a borough, 
in the ^me county *'; and by inserting a parish named in the deed to lead 
or declare the uses, after a considerable lapse of time *. So, a recovery of 
the manor of A. and eight messuages in A. was amended, by adding the 
names of the parishes in which the premises were partly situate; those 
parishes being comprised in the manor of A*. And a recovery was 
amended, by inserting a parish not named in the deed to lead the uses; 
the lands intended to pass having been specified therein, as to the nnm- 
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ber of aeres> as woll as the immes of the vendor and ocoupierj at tim time 
the recovery was suffered •. So, where lands in two parishes were con¬ 
veyed as lying in the parish of G. which was not the true name of either, 
nor of any parish, but was an addition equally appli«ible to both, the 
court permitted both parishes to be added to an old recovery**. And 
where a deed to make a tenant to the prtgcipe comprised tithes in two pa¬ 
rishes, and an amendment had been improperly introduced into the reco- 
veryi w’hich a>niin'ed its operation to one parish only, the court allowed 
the words of such amendment to be transposed, so as to give eliect to the 
deed, and comprise both parishes So, a recovery may be amended, by 
substituting the parish of A. for B. if the deed to lead the uses com¬ 
prehend all the estates of the deifiandant, situate in the county where 
such parishes lie So, a recovery has been amended, by altering the 
name of a parish misnamed in the deed making the tenant to the prtedpe, 
as well as in the recovery, upon an affidavit that the vouchee was seised of 
the land in question in one parish, and that he was seised of no land 
whatever in the other ®. And the recovery was amended in a modern 
case, by inserting the county of the town of S. for the county of S. the 
court considering it merely as a clerical misprision But where the 
situation of the premises is mistaken in the deed to lead or declare the 
uses, it cannot be amended by the court ^: And they would not permit a 
recovery to be amended, by inserting a parish not named in the deed to 
make a tenant to the prweipe, although it appeared that the parish was 
named in the instructions given for preparing that deed, and that the 
lauds were parcel of an estate which was intended to pass; for by the 
omission in the deed, there could be no good tenant to the priccipe **. So, 
the court refused to amend a recovery, by adding two parishes in unqua¬ 
lified terms, where the deed enumerated several manors, and a great ex¬ 
tent of lands in many parishes, and the puqmse of the amendment was 
only to include certain parcels of one manor, which lay in the omitted pa¬ 
rishes *. And they will not amend a recovery, by inserting more parishes, 
unless it be clear that the land in those parishes passed by the deed j nor 
unless it appear to be absolutely necessary So, where a recovery was 
suffered in the city of Litchfield, which is a county of itself, where the 
vouchee had lauds upon which it might operate, the court would not suffer 
it to be amended, by striking out the city of Litchfield, and inserting the 
county of Stafford, with otlier consequential amendments, and also by in- 
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Of return to 
writ of entry, or 
summons. 


Of judgment. 


Motion for, 
cannot be made 
on last day of 
term. 

Affidavit for. 


Heading decla¬ 
ration to court. 


Sorting the name of a vill* aftoi» andlher mentioned in the tecoWjry*; 
nosf caii a tecovery be amended) eons to wake itrf {tremieeain one of tifo 
counties, in the alternative *» 5 not by ehnnging it from oneeaiunty to wa- 
other *. So, where & vouchee had, in his instructions to’suffw a recoteary) 
and in the deed to iead the uses pr^^ed . in porauance thereof,' misde¬ 
scribed the parish in which certain doses were sitoato, though they were 
described in the deed with truth and certainty in other respects, the cOnrt 
tefused tonubstitate the parish in which the lands lay, for the parish 
named in the deed and recovery **. 

The return of the tmt of entry may be ammided, by adapting it to the 
time d’ taking the acknowledgment ^; And the return of a writ of sum¬ 
mons was altered, by inserting a subsequent return &y, where there were 
several vouchees residing in different counties, and one of them could not 
sign it until a day after it was made returnable But the court would 
not mdarge the return of a writ of summons, so as to make a term inter¬ 
vene between the iesk and return a. The judgment on a common reco- 
v*rf has been amended, by striking out the word adjudg^t wtd inserting 
inslead thereof, the word considered .* and amendments have been made 
in the award and return of the writ of seisin *. But, by the statute 23 
■Eliz. c. 3. § 10. “ none of the fines or recoveries theretofore levied, pass¬ 
ed or suffered, which shall be exemplified under the great seal, according 
to the form of that act, shall after such exemplification had, be hi any 
wise amended." 

Tlie court, we have seenwill not entertain a motion on the last day 
of term, fiv the amendment of fines or recoveries, or any of the proceed¬ 
ings therein *, or on any subject relating thereto And when a fine or 
recovery is moved to be amended, the court will always require an 
vit to be maile, that the possession has been in conformity to, and followed 
the dc^ to lead or declare the uses, since such fine or recovery was levied 
or suffered **: And a recovery was not permitted to be amended, on an 
unqualified affidavit that the possession had gone along with the title, for 
a period long before the deponent's knowledge, without stating the grounds 
of his belief**. On applying to mnend a recovery, it is not necessary to 
shew a title to the court, further back than a seisin in tail of the vouchee K. 
And it is a rule, that the material part of the deed, which is to autiiorise 
the amendment, shall be read to the court by one of the serjeants at law. 
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OF AMBKBMEKTv ‘ 

or by tlie (^eer of the court, not by the ottbracy for the aoiendment 
The ooiut refused to luake an order, ctunpellii^ the anmidment of a re¬ 
covery suffered by an insolvent debtor ^; And a remamder-man in tiul 
may be heard to shew cause against the amendinent of a recovery When 
the deed is lost, a recovery cannot-be amended by an attested c<qjy; nor 
by an office copy of the enrolment of the deed; but it may be amended 
by the earoIxBent itsdf lieing brought into court A If there be palpable 
mistakes in a fine or recovery, throng the neglect of the atWney, the 
court will order him to pay the costs of its amendment ®. * 

Before plea, there are no costs payable upon amemding the declaration, 
in ordinary cases, except the costs of the ap];dication; and, in the King’s 
Bench, -the dcclaratien may be amende in mattmr of form, after the ge¬ 
neral issue pleaded, wd before entry, mthout paying costs, or giving an 
imparlance ^: But if the amendment be in' matter of mbttatwe, or after 
the general issue is entered or a special plea pleaded the plaintiff must 
pay costs or give an imparlance, at the election of the defendant ^ And 
where the plaintiff gave notice of trial for the assises, and afterwards 
countermanded, and then applied for an order to amend the declaration, 
which order was obtained on the terms of the defendants having an im- 
jmrlance till the next term, the court of King’s Bench refused to rescind 
so much of the order as related to the imparlance \ In the Common 
Pleas, it is a rule, that before the declaration is actually entered, the 
plaintiff may amend it, paying costs or giving an imparlance at his own 
election, by order of a judge of the court, or protlionotary: and even after 
it is entered, if the amendment be but a small matter, that doth not de¬ 
face the roll, it is amendable, before issue or demurrer entered, by mle of 
court, upon ]»yment of costs, and liberty to plead with a new or further 
imparlmioe But where the defendant had demurred, and given a rule 
to join in demurrer, the court held that the plaintiff must pay costs, on 
amending his declaration, and could not amend on giving an imparlance 
And where a motion was made to amend a declaration, after the plea-roll 
filed, it was objected that the motion ought to be to amend the roll, and 
not the declaration: and the amendments prayed being very long, and 
sudi as could not be made without greatly de&cing the roll, the motion 
was denied; although it was contended tliat a vacaiur might be marked 
on the roll filed, or it might be taken off the file, and a new roll of the 
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nmp to ]>lead, 
after anicnd- 
iiieut. 


Hole to ])!(ad, 
in K. 13. 

In C. P. 


Pleading; dc 
niii'u. 


Amending pleas, 
or replications, 


&e 


.It at tlMi 

a^.joaadap'ithftuti «oats K; B^at nmiiit he uadmtood as con* 



^ ^ase^r wli^e th« adtioa i» miNltilk to be iidefetided on merits ; 
J^oc the ground uf defence is li^e ftHrmal idip or mistake in the 
declaration, which wtftdd ho obviated by the mnendment, plaintiff must 
pay idl the costs subsequent to the deckratitm, if the defendant wiU 
tlM^ceupoa pay the debt and ptevious costs or,'in an action for general 
dtunages, lot judgment go by de&ult ”; or, in ejectment, give up the poB> 
Mstion of the premises but otherwise, the plaintiff, will be allowed to 
amend, on payment of the eosts of the application merely*, 

Ou emending the declaration in the Kira’s Bench, after plea pleaded, 
the .defondmrt is at liberty to plead de mm, if his case require it, and has 
two days allowed him for that purpose, afto: the amendment made, and 
payment q:^ costs ^; and if a rule to plead be entered the same term the 
anrendpiteiit is made, though beftre such amendment, it is sufficient; other¬ 
wise. a.new rule to plead must be entered But, in the Common Fleas, 
we hajeseen, the defendant is entitled in all cases, on amending the de¬ 
claration, to a new four day rule to plead 8: And in that court, after an 
ximendment of a declaration, the defendant is at liberty to plead de novo, 
that is, ho may do so if he has occasion, or thinks proper, but he is not 
obliged to vary his first defence *•: And as this liberty is not incident to 
every amendment, it is not always necessary to insert it in the judge’s or¬ 
der to amend If the declaration, however, be amended after issue de¬ 
livered, it should be re-delivered after the amendment made, and payment 
of costal 

The reason for not permitting a new count to be added, or right of ac¬ 
tum aUeged, after the end of the second term, is that the plaintiff is ob¬ 
liged to declare within two terms ; and a new count or right of action is 
considered us a new declaration K But this r^on is not applicable to 
pleas or replications, &c. which may l)c amended at any time, so long as 
they arc in paper; Thus, where the defendant in Irettjmss pleaded two 
pleas in Hilary term, and in Trinity term, after issue joined, obtained a 
rule to shew cause why he should not have leave to amend his two pleas, 
and to add a third plea, the imle was made absolute, upon payment of 
eosts ^ So where, in a plea by an executor of a former judgment re¬ 
covered, a less sum was stated by mistake than the judgment was really 
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ooifdi bjl^ m8ertingi5ia»e >iwd*isi^ tfeftugh the appHeatkin hr 

such amendment:’ivae set'^mad^ till a conaiderahle time' irfter the record, 
had been made up ►: - and the in euch case vim allowed to reply 

per fraudem*. So where, in cOr^dnt, the defendant was not allowed to 
give a counter-demand in evidence at the trial, under a notice of set off 
delivered with the plea of non est factum, the court afterwards granted a 
rule to shew cause, why the defendant should not he permitted to plead a, 
set off, on payment of the costs of the former trial \ And, in a late case ®, 
the court of Common Pleas allowed several avowries in repletnn to be 
amended, by altering the name and description of the locus in quo, and 
stating the holding to have been for a year, instead of half a year, and 
ako by adding new avowries, varying the amount of the rent j although 
issue had been joined, and notice of trial given and countermanded, and 
smre' than two terms had elapsed, previously to the application for the 
amendment. In like manner, the plaintiff has been allowed to amend, by 
withdrawing his replication, and replying de novo, after a lapse (ff many 
terms ^: And, in one case, the plaintiff had leave to amend his replication, 
where issue had been joined upon it, and the cause entered at the assizes, 
and made a remanet for defect of jurors ®. But where, to a plea of special¬ 
ties outstanding, in an action on simple contract against an executrix, the 
plaintiffs replied assets ultra, which w'as found for them, but the verdict 
set aside, the court of King’s Bench refused to give them leave to alter 
their replitation, and reply fraud ^; for besides that there had been a 
trial, it might have been dangerous to permit the alteration; because the 
defendant, on the former issue, might have paid away assets, as knowing 
the replication could not affect her. So, where the plaintiff had been 
nonsuited, upon a general replication, “ that the cause of action arose 
within six years,” the court refused to set aside the nonsuit, and to give 
the plaintiff leave to reply de novo, “ that the writ of latitat issued within 
the six years*.” 

After a demurrer, the courts would not formerly have permitted an After demurrer, 
amendment to be made, without the consent of the adverse party **. But 
of late years, they have not observed the same strictness as formerly, vrith 
regard to amendments *; and it is much better for the parties that they 
should not. Hence it is now settled, that after a demurrer, or joinder in 
demurrer, either party is at liberty to amend, as a matter of course, whilst 
the proceedings are in paper : Indeed, the very intent of requiring mis¬ 
takes in point of form to be shewn for cause of demurrer, was to give the 
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By withdrawing 
(kmurreti after 
argument, and 
pleading or re- 
plj-iiig de novo. 


When not 
allowed. 


. paxtjr' ftii tife ate 

eatetisi. tiii record ^ and tKe tire ckuts wfll 

give leave to amend, wk^thti jnsticc of tbe easo r^kfires it, and tkere ia 
inf thing io amend Vy,’ pajrnienKi^ <Wt$ But, In the Commfm 
Pleiia, after a paart^rhas tmee kniendeilran'a derimireei the cOuit will not 
give him leaim to amend again^'bit a sect^ detbnrrer*. ' 

. 'Upon ahhihur grounds, the eonrts trill sometimes give a party leave .to 
witkdraif liis'demnrrm^, after it' has been argued, and to plead or 
novo, m order to let in a trial of the meritsThliSj 'in the Kiag’n 
Ben(&, after a demurrer to the defendant’s plea had been argned, and the 
matter Stood over fer the jm^ment'of the conrt, a rule was nrnde to shew 
cause, vdijr the plaintiff should not' have leave to withdraw hls demarrev, 
and reply to the plea; which rule, no cause being ^wa> was afterwarda 
made absolute So, in the Common Pleas, where the defendant pleaded^ 
in dedf on bond!, that he paid the money ftg/bre'the day, aecording to tlie 
condiabn, which was in the disjunctive, to pay on or before the day, and 
the pkfntiff demnired to the plea, the court, after argument, allowed him 
to withdraw his dcmnrrer, and to reply, upon payment of coste N ' And 
the demandant, we have seenwas allowed to withdraw a demurrer, and 
reply de nom, in a writ of formedon, upon shewing good ground by affi¬ 
davit The courts, however, will always take care, that if one party obtain 
leave to amend, or to withdraw his demurrer, the other party shall not be 
delayed or prejudiced thereby K 

But the giving or withholding leave to withdraw demnrrers, is alto¬ 
gether discretionary in the courtsTherefore where, to an action of dSt 
npoB a bail bond, the defendant pleaded there was no hill of Middletex, 
and the plaintiff demurred, the court of King’s Bench, after delivering 
their opinion in fevonr of the defendant, refused to give the plaintiff leave 
to withdraw his demurrer, and amend®; And, by Wrighi, Just. “ It is 
hot usual to amend, after a demurrer has been argued, and the opinion of 
the conrt is known: and it is certainly Improper to give leave in the 
present case, it being an action against bail, whom the court are always 
inefined to fevour.” where tile defendant rejdined to several refdica- 
tions in trespass, and demurred to others, and a verdict was found for him 


•SStr.SW. 

I Bunatd.K.B. 313.220. S. 
C. Baraev, 8. ' 

‘ 2 Weis. Saund. 5 Ed. 402. 8 Str. 735. 


254.976. Cas. temp. Hardw. 43. S. C. 1 
Bur. 321.3. Boug. 330.630. 1 373. 

Bam^ 9. 20, 21, 25. But after the court 
iiM givu|;i thrir opnion on the argument, an 
ametfdirlhnt wu denied. 1 !E^ 891. and vee 
Bartwv, 9. 1 H. filae. 9?. 2 Bos. & Pul. 
4^. 8 Bos. & PuL 11.12. 5 Taunt 765. 

1 Marsh! C. , 

' / 2'i^it Ilep.'292. ' 

561. but sec 8'Tmat 515, 


16. 9 Moore, 566. S. C. 

* Doti^. 885.453. ' 

* 1 Ken. 385. Say, gep. 816. S. C. and 
see 3 Chit. Bep. h. 

“ 2 Wils. 173. and see 1 Moon^ 61. 

* Ante, 699. 

^ 2 Bur. 766. but see 1 East, 872, where 
the platntiiT had leave to amend a replicaOon 
to a tkan plea, after argument, widtoat pay¬ 
ing costa. 

> I East, 185. (e). 5 Priot 412. 

“ Say, Rep. 116,17. and see 7 DowL & 
RyL 41. 



up 9 n is$u«8 in ondi. (de¬ 

murrers, whicli im« afi^erwurds owm^i th^ e^ of ^eji te* 
fused to let the defead^uit.withdraw his dctaurreriji^ and plead to issue*; 

And, hy Denison, Just Wher| the deiiim;rer is first argued, before 
Boy trial of the issues, theloourt riw giire leave to.^end.; as in'the case 
of Giddinsv. Giddins'^-^ Quit tlusiB an.;atte]npt to amend issues in law> 
after a yerdict has been found on the issues,i» feotn and conlmgc^t da¬ 
mages assessed; of which there never was an instance., And we do not 
know where it would end; nor how the cause could be again carried down 
to trial. ThO' court cannot help seeing that this is upon record: .Ileire are 
verdicts and contingent damages found. The cases of amendment cited 
are« when the whole ia supposal t^I)e in .paper; or else the court could 
net have done it. We have no authority to do this, after it is plainly 
Upon remrd.” . So, where judgment had been ^ven for the defendant on 
demurrer to a plea, the court of Common Fleas would not, in a subsequent 
term, set aside that judgment, and suffer the plaintiff to reply, con¬ 
fessing the matters contained in the jdea, and taking judgment of assets 
quando acciderint 

Whilst the proceedings are in paper, the amendment is at common law; Amendments at 
and not within any of the statutes of amendments, which relate only to 
p:>ocmling8 of record^. And there is no difference, as to the doctrine of 
amending at common law, between civil and criminal cases *: nor between 
penal and other actions ‘I. Thus, iu a qui tarn action for usury, the plain* In penal action, 
tiff was permitted to amend his declaration, by altering the date of a note, 
after issue joined and entered on the roll, and after many terms had 
elapsed since the commencement of the actions. A'Similar amendment 
was permitted, in a subsequent case, after the record had been made up 
for trial, and withdrawn upon discovery of-the mistake N So, where the 
defendant was served with the copy of a laiitat iu a penal action, by a 
WToi^ name, and declaration filed conditionally by the same name, to 
which he appeared, and pleaded a ndsnomer in abatement, the court of 
King’s Bench held, that a judge's order to amend the bill and declaration, 
by mbstituting the true name, was good; and that after such amendment, 
the proceedings could not be set aside for irregularity And in general 
it seems, that where there has been no unnecessary delay on the part of 
the plaintiff, the coiuts will give him leave to amend his declaration in a 
penal action, even after the time allowed fur bringiag a new one is ex¬ 
pired K But where the plaintiff iu such an action has been gutlty of any 



» 1 Bur. 381, 2. 

Say. liep. 816. 

* 6 Taunt. 45. 1 Marsh. 401. S. C, 

^ 1 Salk. 47. 3 Salk. 31. 

• 1 Salk, 51. 2 Ld. Ilaym. 1068. 6 Mod. 
285. S. C. Caa. temji, Ilardw. 42, 2 Sir. 739, 
4 East, 175. 

f 1 Str. 187. 8 Str. 1287. I Wils, 256. 
1 Bur. 408. 8 Ken. 82. S. C. 3 Maulc & 


ScU 450. 

* 2 Bur. 1098, S. 

" 5 Bur. 2833, 4. and see T^lewr, pti 
tarn, V. Cofktt T- ,28 Geo. III. K. B. 6 
Dumf.& East, 173. , 

>SMaule&Sel.450. 
k 6 Dumfc& liast, 543. 7 D«mf. 3c East, 
55. 4 Ess4 433. 435. and sce.S Out. Bep. 
23.85. . 



Clip ' 

unnec» 8 ary delay in prosoeutihgiluB auit, tjie cpm in discretion 
mll'iurt 'Permit amendniiaita to be siade in the declaratuai^ though the 
.pleadings are still in paper*: And in a late case, the court of Common 
Pleas would not, in a penal action, alter tlie term of which the dedara* 
eioa watf entitled, to a previous term, 'Without a suificient reason being as¬ 
signed by affidavit K So, in an action of debt, to recover penalties against 
. a sheriff’s officer for extortion, <m the statute 32 Geo. .II. c. 28. that court, 

’we have seen*’, would not allow the declaration to be amended, by adding 
new counts on the statute 23 Hen. VI. c. 9. And there is said to be no 
, instance, in whidi the court of King’s Bench have given leave to amend, 
as.to.the parties to the suit in a qui action, after demurrer^. 

By statutes of When the proceedings are entered on record, the courts, it is said, will 
ato”proce^ aiUfend no farther than is allowable by the statutes of amendments^*’. By 
Ings are entered tbe'ffcsi of these statutes, (14 Bdw. III. stat. 1. c. 6.), it is enacted, that 
no process shall be annulled or discontinued, by misprision of the derk, 
« in writing one syllable or letter too much or too little; but as soon as 
tiiss inii'ilatEC is plirseivhd, by challenge of the party, or in other manner, 
** it shall be^mended in due form, without giving advantage to the party 
« that olmiy^Stb the same, because of such misprision.” The judges con¬ 
strued this statute so fovourably for suitors, that they extended it to a 
word And, by the 9 Hen, V. stat. 1. c. 4. it is dedared, that thi^ 
shall have tlm same power, as well after as hejore judgment, so long as 
the record 'and process are before them. This statute is confirmed, and 
made perpetual by 4 Hew. VI. c. 3. with a proviso^ that it shall not ex¬ 
tend to process of outlawry, &c. By the 8 Hen. VI. c. 12. the justices 
aw further empowered to examine and amend what they shall think, in 
their discretion, to be the misprision of their clerks, in any record, process, 
word, plea, warrant of attorney, %vrit, panel, or return: And, by the 
8 He%. VI. c. 15. they may amend the misprisions of their derks and 
ether officers, as sheriffs, coroners, &c. in any record, process, or return 
before them, by error or otherwise, in writing a letter or syllable too much 
or too little. These are, properly speaking, the only statutes of amend- 
sHenise: and it seems they apply to penal as well as to other actions**; 
hot they do not extend to criminal cases*, nor, as it should seem, to pro- 
eras in iaiferisr courts K 


* S Durnf.,& East, 707.6 Durof. & East, 
17U S Dumf; & East, 30. 

^ 6 Taunt. 1$. 1 Marsh. 4)9. S. C. but 
Out. Eep. 28.85. 

*^iite,698. 

4 Per jgvUer, J. 4 Ihimf. & East, 828. 

' * 1 ^47. S Salk. 81. GilhC. F. 114, 
]i> I 147. 8 Bhc. Bq). 980. 

* 1 Salk. 51. The rest, b^ndng with the 
SB Kftu VIII. c. SO. am' alitutes of jSeo- 

* Id. arid: aac ’I9h^ Append. 
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*> 1 Bol. Abr. t\t.Ametidmenl. 8 Str. 1887. 
Doug. 114. 1 Marsh. 180. 8 ChiuBep. 85. 
1 Stark. Ni. Pri. 400. S. C. 

* 1 Salk. 51. 2 Ld. Baym. 1807. Cilb. 
C. P. 116. 

* Willes, 188. The language, however, 
used by the court in this casev ** that the 
words of the statutes of oincndiiuetits do not 
extend to inferior courts," must.^it is pre¬ 
sumed hy Mr. Durn/ord, be understood with 
this quaHiication, that the inferior court itself 
cannot amend: For, if a writ of error be 
brought in the King's Bench from an inferior 



OP AMENDMENT, 

In order to amend upon these statutes, it is a general rule, that there When there is 
must be something to amend by. And in compliance with this rule, it 
has been determined, that the original writ *, or bill •*, is amendable by 
the instructions given to the officer; the declaration by the bill'; the 
pleadings, subsequent to the declaration, by the paper-book^, or draft 
under counsel’s hand®; the msi prius roll by the plea rdll^; the verdict, 
whether general or special, by the plea roll*, memory*, or notes^ of the 
judge, or notes of the associate *, or clerk of assize': and if special, by 
the notes of counsel or even by an affidavit of what was proved upon 
the trial"; the judgment by the verdict"; and the writ of execution by 
the judgment P, or by the award of it on the rolls or by former process®. 

But notwithstanding the general rule, which prohibits amendments not When not. 
authorized by the above statutes, after the proceedings are entered on re¬ 
cord, the courts, we have seen ®, have in particular instances permitted the 
plaintiff to amend his declaration or replication, and the defendant to 
amend his plea, in cases where there has been nothing to amend by, after 
issue joined, and after the proceedings have been entered on record, and 


court, for an error amendable by the statute 
8 Hen. VI. c. 19. there seems to be no rea¬ 
son why the superior court should not amend 
that error; the words of that statute not 
being, that “ in any action brought in any of 
the superior courts,” but “ for error assigned 
in any records, &c.’’ no judgment shall be 
reversed, &c. but the king’? judges, &c. may 
amend, &c. Id. 126. n, but see 1 Kol. Abr. 
209, 10. semb. contra. 

® 8 Co. I6I. 1 Ld. Ilaym. 564. I Salk. 
49. S. C. Barnes, 10.16.22. 

® Barnes, 3. 11. 16.24. 26. 

« 1 Str. 58S. 2 Str. 954. 1151. 1162. 
1271. 1 Ken. 868. Say. Uep. 294. S. C. 

*8 Co. 161. b. I’alm. 404,5. I.atch, 58. 
86. S. C. Cro. Car. 144. I Salk. 60. 88. 2 
Ld. Baym. 896. S. C. 

* Cro. Eliz. 258. 2 Str. 846. 1 Barnard. 
K.B.81S.220. S.C. 

f 8 Co. 161. b. Cro. Car. 203. 1 Salk. 48. 

1 Ld.Raym.94. 12 Mod. 107. Comb. 393. 
S. C. 2 Str. 1264. Say. Rep. 76. Barnes, 
14. 1 Catnpb. 57. 2 Cliit. Rep. 22. but see 
1 Ld. Baym. 611. 

* 1 Ld. Baym. 133. 

" Cro. Car.SSe. Gilb. C. P. 164. 1 Bac. 
Abr. 101. Bui. ASk Pru 820, Cas. Pr. C.P* 
118,19. Barnes, 6. S. C. Id. 449. 

* 8 Str. il97. 1 Wls. 83. S. C. Doug. 
S76,678. 728. 746. 3 Dumf. & East, 669. 
749. 8 East, 367. 1 Bos. & PuL 329. 3 
Bos. & Pul. 843. 1 Marsh. 182. 3 Bing. 


334. but see 1 IT. Bkc. 78. 6 Durnf. & 
East, 691. 1 Barn. & Aid. 161. 2 Chit. 
Rep. 352. 7 Moore, 269. But the court 
of King’s Bench rejected an appliciition to 
amend tlie entry of a verdict, according to 
the notes of an arbitrator, to wliom the cause 
had been referred, on the ground that they 
had no power to compel such notes to be 
brought before them. 1 Oiit. Rep. 283. And 
the application to amend the verdict by the 
judge's notes, should be nyude to the judge 
wlio tried the cause; artd not to the court. 
Id. ibid. 

k 2 Chit. Rep. 352. 

‘Cro. Car. 144. I Salk. 47, 8. .1 Ld. 
Rayni. 138. S. C. 1 Salk. 53. 1 Ld. Baym. 
835. 1 Barnard. K. B. 191. 1 Boc. Abr. 
101. Gilb. C. P. 163. but sec 2 Dumf. & 
East, 281. 

” 1 RokRep. 88. 1 Rol. Abr. 807. pi. 16. 

1 Salk. 47, 8, 53. 

" 1 Str. 514. 8 Mod. 49. S. C. 

" 2 Str. 787. 3 Durnf. & East, 349. I 
Marsh. 182. 11 Price, 410. 3 Bing. .346. 

«■ Barnes, 10, 11. 2 Blae. Rep. 836. 2 
Durnf. & East, 737. 6 Dumf. & East, 577. 

6 Dumf. & East, 460. 4 Taunt. 322. 

® Say. Rep. 12. 8 Wils. 68. 2 Bos. & 
Pul.8S6. 1 Marsh. 237. &Taunt.606.S.C. 

® 3 Wils. 68. 3 Dum£ & East, 667. 1 
H. Blac. 641. 

* Ante, 697,8. 708,9. ’ 
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In what stage of 
proce«(l!ngs. 


After error 
brought, in 

K.B. 


In Exchequer 
Chamber. 


In House of 
Lords. 


Of mistake in 
transcript. 


eri^ a trial haR 1fj«^ plaintiff hitSibeen nftlt" 

suited,-CH? frilcd an'prddut&g the teiritd. : ■ . i , 

Hie amendment may he made in any $tage«l^ the piKxjeedin^*: and 
those things which are. amendable B^bre error htought, are. , amend¬ 
able qflerti’ards, so long as diminution may be alleged* and a certioTQri 
awarded*'. After error brought in tlie King’s Bench, on a judgmant .of 
the CiomiBon Pleas, the amendment may be made in the former coiirt*'* 
or in the ewirt below •*. If it be made below, a ceriiomri may lie hads 
on alleging diminutioin, to bring up the record in its amended state ; or, 
if the derk of the treasury of the Common Pleas attend with the record 
in tfao King’s Bench, the latter court on motion will order the tremsaipt 
to be amended by it*. And this way of amending the .transcript in the 
King’s Bench, is the course of the court, in order to save a certiorari; for 
if the record be right below, the party, upon diminution alleged, may 
have a certiorari of common right for bringing it up^. After error 
bronght in tlic Exchequer Chamber, upon a judgment of the King's 
Bend), it iR;'Said to be necessary to make the amendment in the latter 
court; as this difiers from the cose of a u’rit of error from the Common 
Picas, because that court is sup|>osed to send up tlic very record, hut the 
King's Bench sends oidy a transcript s. But where the issues arc entered 
informally., the court of Exchequer Chamber will adjourn the hearing 
of the case, to afford an opportunity for the party to apply to the court 
below, to amend the record, unless the counsel >vill consent to argue upo)i 
the supposition of such an amendment’’. When the record has been 
amended, it is either certified into the Exchequer Chamber, upon diininu* 
tion alleged ’; or upon carrying it there, by the clerk of the treasury of 
the King’s Bcndi, the justices and barons \rill order the transcript to be 
amended : or the transcript may be brought back, and amended in the 
King’s Bench, by the original record’. So, after error brought in the 
House of Lords, upon a judgment of the King’s Bench or of the Com¬ 
mon Pleas affirmed in that court on a uTit of error", the amendment 
should be made in the court of King’s Bench, where the record still re¬ 
mains. If there be any mstake in the transcript, by the negligence of the 
clerk, the court above, on carrying up the record, will order the transcript 
to be amended by it”: and though, after a writ of error, it is not usual to 


* A-rOc, 697, 8. 

8 Co. 168. a. W. Jon. 9. S Dumf. & 
Eaiit, S49.669.749. 7 Durnf. & East, 474. 
70S. 4 Taunt. S88. 2 Chit. Rep. 22. («). 
and see 1 Salk. 269. Cas. temiK Hardw. 119. 
'-■r the time of awarding a certiorari. 

” Foph, 102. 8 Co. 162. a. 2 Rol. Rep. 
71. S Maule& Sel 591. 8 Bing. 346. 
•«PoplftT08. Hardr. 605.1 Salk, 49.270, 

[. * Str. 787. 1 H. Biac. 648. 4 Taunt, 
IS. 1 Bdarsfa. ISO. 3 Bing.S^. 

* 2 RoL Reip. 471. Hwdr, 506. 

* I Salk. 49. and tmCuk.tsmvh Hardw*.. < 


118. 2 Str. 1023. S. C. 

« 2 Str. 887. But see 6 Moore, 135. ,2 
Brod. & Bing. 60. 9 Price, 4.S2. S. C. where 
the amendment was first made in the Exche¬ 
quer Chamber, and afterwards in the King’s 
Bench. 

*' I Younge 8c J. 876. 

* Cro. Jac. 429. 688. 2 Rol. Rep. 471. 

k 1 RoL Abr. 208. 

'iff. 209. 2 Str. 837. 

“ 3 Durnft & East, 669. 

" 8 Maule & Sel. 591. 

„?Haxdr,606. , 



or 


suffer Ah amendinent of the record of an irifenor court*, yet there Ofprocpeding* 
is a mistake in the transcript, the court aWe will order it to be rectified *?: j."*^**^*”*^ 
And a certiorari, has been issued to the judge of an inferior jurisdictiom, to 
return the practice of his court ®. The clerk of the errors in the Common 
Pleas, ill transcribing the recordi by' mistake entitled the declaration 
generally, instead of specially, and error was assigned thereon ; after which 
he amended the transcript, by inserting the special title; and the court of 
King’s Bench would not restore the transcript, to the state in which if 
stood at the time when the plaintiff in error assigned his error 
On an amendment after error brought, it was not formerly usual to Costs on, after 
allow the plaintiff his costs of the ^vrit of error *: but it is now settled, *>rought. 
that they shall be allowed him, provided the amendment be made after 
final judgment, and the plaintiff, after notice of the amendment, do not 
proceed ferther*'; though if the amendment be made before final judg¬ 
ment s, or the plaintiff proceed after notice thereof**, he shall not be al¬ 
lowed his costs. And when amendments arc made upon a writ of error, 
after verdict, &c. by virtue of the statutes of jeofails, no costs ore given ; 
for the construction of those statutes has liecn, to give judgment for the 
party upon the Avrit of error, as if the amendments had lieen made 


* l Ilo!. Abr. 209,10. but see Willes, 126. 
tt. AtUe, 712. 

*> 1 'VVils. .337. Say. Uep. .'>(1. S. C. 4 
Dowl. & Ryl. 31.i. 

4 Dowl. S Ryl. S1."j. 

* 1 Maule & Sel; 232. 

® 8 Mod. 1 IS. 

*’3 Lev. ,301. 2 Ld, Raym, 897. 


V. Shut, T. 23 Geo. Ilf. K. B. 

1 LA Raym, tW. 

’’ 1 Salk. 49. in uiarg. Ua^d v. Shut, T. 
2.3 Geo. III. K.B. 

* Ciis. tew/i. H.ardw. 314. And see furtlier, 
.as to the doctrine oi-anutndmnU, Stqdi. ilf. 
97, 8. 2 Archb. K. 13. 230, &c. 
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